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Page  48S,  margtntl  note,  after  «  Md«Wtoi««»"  read**  and. 
»,    651,  line  11,/or  "imperative/'  read  *'  imporUnu" 
y,    759,  dek  second  part  of  marginal  note. 
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REPORTS  OF  CASES 


DETERMINED  ON 


POINTS    OF   PRACTICE- 


KINGS  BENCH  PRACTICE  COURT. 


tSTrinftB  ^S^etm, 


IN  THE  FIFTH  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


GooDALL  r.  Ray.  ^        '^ 

Amos  shewed  cause  against  a  rule  obtained  by  N.  The  costs  of 
darke,  for  reviewing  the  Master's  taxation.     At  Nisi  [^^^t!^^ 
Prius,  a  verdict  was  found  for  the  plaintiff,  subject  to  a  ^^  ^^^  "»<*« 

*^  •'  an  award  are 

reference.    A  rule  had  been  obtained  for  setting  aside  the  costs  in  the 
award  of  the  arbitrator,  and  the  Court  decided  that  it  party'who  ai- 
should  stand  for  a  sum  of  22/.  10*.  in  favour  of  the  plain-  ^e^di^^^i^*^* 
tiff.     When  the  Master  came  to  tax  the  costs,  he  allowed  favour  is  enti- 

tied  to  have 

the  plaintiff  the  costs  of  shewing  cause  against  the  rule  them  taxed  to 
for  setting  aside  the  award,  as  costs  in  the  cause;  on  the  g^dkg^the' 
ground,  that  the  plaintiff  had  ultimately  succeeded,  by  a  ^^^^'^J^'^ 
verdict  for  a  certain  sum  being  ordered  to  be  entered  in  ofhisappUca- 
bis  fisivour.     This  mode  of  taxation,  it  was  submitted,  was 
correct;  as  all  costs  which  accrued  down  to  the  time  when 
the  question  as  to  who  was   ultimately  entitled  to  the 
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1836.  verdict  was  decidedi  must  be  considered  as  costs  in  the 
cause;  and  that,  in  the  present  instancci  if  the  defendant's 
application  had  been  confined  to  the  reduction  of  da- 
mages, non  constat  that  the  plaintiff  would  haye  incurred 
any,  or  at  least  the  same  costs  in  resisting  it* 

N.  Clarke,  contrh^  submitted  that  the  plaintiff  could  not 
be  entitled  to  the  costs  of  shewing  cause,  as  costs  in  the 
cause,  under  the  circumstances  of  this  case.  All  that  he 
could  be  entitled  to  was,  to  be  freed  from  paying  the 
defendant's  costs.  The  arbitrator  in  this  case  had  stated 
special  facts  for  the  consideration  of  the  Court;  and  on 
them  the  Court  had  pronounced  an  opinion*  The  Court, 
after  taking  time  to  consider,  reduced  the  amount  of 
damages  originally  directed  by  the  arbitrator  from  ITl/.^ 
to  22/.  lOs.  In  Letois  v.  Harris  (a),  the  marginal  note  was 
'*  a  rule  for  setting  aside  an  inquisition  before  the  sheriff 
for  excessive  damages.  The  matter  was  referred,  nothing 
being  said  about  the  costs  of  the  application.  The 
arbitrator,  by  his  award  having  reduced  the  damages, 
it  was  held,  that  the  plaintiff  was  not  entitled  to  the 
costs  of  the  application."  In  the  present  case,  the  amount 
originally  awarded  by  the  arbitrator  was  reduced,  and 
therefore  the  plaintiff  could  not  be  entitled  to  the  costs 
of  shewing  cause,  where  each  party  ought  to  pay  his 
own.  Proceedings  for  setting  aside  an  award,  or  for 
the  dbcussion  of  it,  were  not  like  an  application  for  a  new 
trial,  where  a  different  course  of  practice  might  be 
adopted. 

Coleridge,  J. — I  should  have  thought,  that  the  good 
sense  of  the  practice  would  have  been,  that  each  party 
should  pay  his  own  costs.  But  the  practice  has  always 
been  to  consider  these  costs  as  costs  in  the  cause ;  and  I 
can  conceive  a  good  reason  for  such  a  technical  rule. 

(a)  2  B.  &  C.  620. 


TRINITY  TERMi  5  WILL.  IV. 

There  is  in  fact  no  Terdict  until  the  discussion  of  the         1835. 
award  is  over;  and  therefore  all  proceedings  until  then,      q^^' 
are  steps  in  the  cause.     Until  the  recent  statute,  it  was  «• 

Rat 

always  the  course  with  special  cases  to  consider  all  ex- 
penses attending  them,  as  costs  in  the  cause.  Therefore, 
I  do  not  think  I  am  at  liberty  to  disturb  the  practice  of 
the  Court  as  to  awards,  when  the  power  of  the  legislature 
was  necessary  to  alter  the  practice  as  to  special  cases.  I 
think  the  present  rule  must  therefore  be  discharged. 

Rule  discharged. 


WoOLLASTON  V.  WeSTON, 

\jfHANNELL  shewed  cause  against  a  rule  obtained  by  A  client  ben- 

n  1.  .  ,  1       1       m*        T       .        titled  to  have  hi« 

Buttf  for  rescinding  an  order  made  by  Mr.  Justice  Attorney's  bin 
Williams,  referring  the  defendant's  attorney's  bill  for  he^miyhave* 
taxation.  The  facts,  as  they  appeared  in  the  aflSdavits,  JSJ^^^n^^J 
were  these. — The  application  was  made  at  the  instance  *e  biu«>  p^^  <^ 

-  -  i»  «       1    A      1  mt      1  -n  rf»       1       •     ■'*°*  °**  account, 

of  the  executor  of  the  defendant.  The  bill  was  for  busi-  and  allowed  lour 
ness  done  during  the  period  from  the  year  1826  to  the  frSmth^ddWery 
year  1831.     At  that  time,  the  bill  was  delivered.    The  ofthebuu 

before  he  applies 

deceased  went  over  the  bill  with  the  attorney's  clerk,  for  an  order  to 
expressed  his  satisfaction  with  it,  and  paid  a  sum  of  money 
on  account.  The  question  was,  whether  the  Court  would 
refer  an  attorney's  bill  under  those  circumstances  for 
taxation.  The  general  rule  was,  that  so  long  as  an  attor- 
ney's bill  was  unpaid,  the  client  was  entitled  to  have  it  • 
taxed,  unless  there  was  some  act  done  which  amounted  to 
an  acquiescence  in  the  account.  The  mere  payment  of  a 
portion  of  the  bOI  and  the  satisfaction  expressed  by  the 
client,  did  not  constitute  such  an  acquiescence  as  would 
deprive  him  of  his  right  to  have  the  bill  taxed. 

Bm,  in  support  of  the  rule,  contended,  that  a  payment 

b2 
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1835.        on  account,  an  expression  of  satisfaction  with  the  billi  and 
the  lapse  of  four  years,  sufficiently  shewed  that  the  client 
V.  acquiesced  in  the  attorney's  demand,  so  as  to  prevent  the 

Court  from  ordering  its  taxation. 

Coleridge,  J. — I  am  of  opinion  that  this  rule  should  be 
discharged.  The  client  stands  upon  the  general  rule, 
that  so  long  as  a  bill  remains  unpaid  he  is  entitled  to  have 
the  bill  taxed.  This  bill,  therefore,  is  liable  to  taxation, 
unless  the  attorney  relieves  himself  from  the  general  rule, 
by  shewing  circumstances  tantamount  to  payment  The 
question,  then,  is,  whether  on  the  state  of  facts  dis- 
'  closed  in  these  affidavits,  there  is  sufficient  to  shew  any- 

thing equivalent  to  payment.  Here  there  was  a  specific 
payment  on  part  of  this  bill.  It  being  delivered,  the 
attorney's  clerk  waits  on  the  client,  and  the  bills  are  ex- 
amined. The  client  then  expresses  his  satisfaction  at  all 
the  charges.  Supposing  this  to  have  been  the  case,  that 
is  not  tantamount  to  payment.  Then  it  is  said,  that  a 
sum  was  paid  on  account  of  the  bill.  If  one  sum  were 
paid  on  account  of  the  bill,  I  do  not  think  that  is  a  suffi- 
cient payment  to  prevent  the  bill  from  being  taxed.  As 
to  the  lapse  of  four  years,  I  do  not  think  that  is  enough 
to  preclude  the  client  from  taxing  the  attorney's  bill. 
Besides,  it  is  not  quite  clear,  that  the  payment  was  made 
on  account  of  the  bill.  I  think  the  present  rule  ought  to 
be  discharged. 

Rule  discharged. 
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1835. 

pRiNCB  r.  Samo. 

Sir  FREDERICK  POLLOCK  shewed  cause  against  The  costs  of 
anile  obtained  by  Sir  William  Folleit,  for  issuing  a  commis-  commlMS*  in  a 
sion  to  Buenos  Aures,  under  1  WilL  4,  c.  22,  s.  4.    The  ^'cign  country, 

,  .        .  .  ...     "Oder  1  W.  4, 

only  objection  which  he  had  to  the  application  was,  that  it  c.  22,  s.  i,  are 
should   be  made  a  term  on  which  the  rule  was  to  be  ^^I'Iidi^ 
granted^  that  the  costs  of  the  commission  should  be  paid  '^'^^Ttf^-j 
by  the  defendanti  at  whose  instance  the  rule  had  been  for  ordering 

,      .       ,  otherwise. 

obtained. 

Sir  William  FoUeti^m  support  of  the  rule^  contended, 
that  no  such  term  ought  to  be  imposed,  but  that  the  costs 
ought  to  be  costs  in  the  cause. 

Coleridge,  J. — By  sec*  \\  of  the  statute,  those  costs 
are  directed  to  be  costs  in  the  cause,  unless  otherwise 
directed;  either  by  the  judge  making  such  rule  or 
order,  or  by  the  Judge  before  whom  the  cause  may  be 
tried,  or  by  the  Court.  No  reason  is  here  given  for 
altering  the  usual  course  of  such  costs  being  costs  in  the 
cause;  and  therefore,  the  rule  must  be  made  absolute 
without  the  introduction  of  any  such  condition. 

Rule  absolute  accordingly. 


MooRE  r.  Clay. 

Addison  moYed  for  a  rule  to  discharge  a  defendant  if  a  prisoner 
under  the  48  Geo.  8,  c.  123,  he  having  remained  in  exe-  ^^^^underis 
cution  twelve  successive  calendar  months,  for  a  sum  not  ^J^^  ^^^  ^^p 

exceeding  20L, 
baa  not  given  ten  days'  notice  of  his  applicatioHi  the  rule  for  his  discharge  will  only  be  nut  in  the 
fiist  instance. 


Clat. 
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1835.        exceeding  201.    The  affidavits  on  which  he  moved  con- 
'  tained  all  the  requisites,  but  it  did  not  appear  that  ten 

«•  days'  notice  had  been  given  pursuant  to  1  Reg.  Gen.  H.  T* 

2  Will.  4,  s.  90  (a),  the  words  of  which  were,  "  a  rule  or 
order  for  the  discharge  of  a  debtor,  who  has  been  de- 
tained in  execution  a  year,  for  a  debt  under  20/.,  may  be 
made  absolute  in  the  first  instance,  on  an  affidavit  of  no- 
tice given  ten  days  before  the  intended  application,  which 
notice  may  be  given  before  the  year  expires."  The  ques- 
tion, therefore,  was,  whether,  as  no  notice  had  been  given, 
he  was  entitled  to  a  rule  absolute  or  fiMt,  in  the  first 
instance. 

Coleridge,  J. — The  required  notice  not  having  been 
given,  the  rule  for  the  defendant's  discharge  must  be  mti 
in  the  first  instance. 

Rule  nisi  granted  accordingly. 

(a)  Ante,  Yol.  1,  p.  195. 


Barston  v.  Trutch. 
(Before  the  four  Judges.) 

^.  '^*5^^*^'***   vjROWDER  shewed  cause  airainst  a  rule  nisi  obtained 

directed  to  the  ^  ^  ^ 

coroner,  on  the  by  ArchboU,  foT  Setting  aside  the  writ  of  ca.  «a.,  on  which 

S^riffbeingin-  the  defendant  in  this  case  bad  been  charged  in  execution, 

^ou-wUe^Uwt  ^^  *^®  ground  of  its  being  directed  to  the  coroner  of  the 

fact,  nor  need  county  instead  of  the  sheriff,  there  beinir  no  recital  on  the 

any  suggestion  ^      "  ^  " 

to  that  effect  be    writ^  or  suggestion  on  the  record,  that  the  sheriff  was  in- 

cord'^previous'to  tcrcstcd,  and  therefore,  that  there  appeared  no  reason 

Twrit  "*  '"**     ^^^  "^'  directing  it  to  the  sheriff.     A  second  objection  was. 

The  defen-     that  the  defendant  had  never  been  in  point  of  law  charged 

dant  is  sufiSci*      .  .  i  rrii  g* 

entiy  charged  in  in  execution  ou  the  CO.  SO.      The  facts  of  the  case  were 

execution  if  in 

custody  at  the 

time,  at  the  suit  of  another  pcnon,  by  the  writ  indorsed  by  the  coroner  being  lodged  with  the 

county  gaoler  at  the  gaol. 
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these.  A  writ  of  capias  had  been  iBsued,  directed  to  the  1835. 
plaintiff,  as  the  high  sheriff  for  the  county  of  Devon, 
against  the  defendant.  On  this,  the  hitter  was  taken,  but 
he  subsequently  escaped.  The  plaintiff  in  the  action  then 
proceeded  against  the  sheriff,  and  he  ultimately  paid  the 
amount  of  debt  and  costs.  For  this  debt  and  costs, 
so  paid,  the  sheriff  sued  the  defendant,  and  the  latter 
gave  a  cognovit  for  the  amount.  Judgment  was  after- 
wards signed  on  this  cognovit,  and  a  ca.  sa.  sued  out. 
The  sheriff  being  an  interested  party  in  the  cause,  the 
writ  was  directed  to  the  coroner.  At  that  time  Trutch 
was  in  the  custody  of  the  sheriff,  in  the  county  gaol,  at 
the  suit  of  another  plaintiff.  The  coroner,  therefore,  did 
not  make  out  any  warrant  on  the  writ,  but  having  indorsed 
it,  it  was  taken  to  the  gaoler,  and  left  with  him.  As  to 
the  first  objection,  there  was  no  authority  to  shew  that 
it  was  necessary  any  suggestion  should  be  placed  upon  the 
writ  to  account  for  its  being  directed  to  the  coroner,  and 
not  the  sheriff.  Such  a  suggestion  might  be  necessary  on 
making  up  the  record,  but  was  not  so  previous  to  suing  out 
the  writ  of  execution.  But  by  1  Reg.  Gen.  H.  T.  2  Will. 
4,  s.  95  (a),  it  was  directed,  that  **  in  order  to  charge  a 
defendant  in  execution,  it  shall  not  be  necessary  that 
the  proceedings  be  entered  of  record.**  If  any  sugges- 
tion were  necessary,  it  would  be  presumed  in  favour  of 
the  process  sued  out^  that  all  necessary  steps  had  been 
taken  prerious  to  suing  it  out,  with  its  present  direction. 
There  was  no  reason,  consequently,  for  setting  it  aside. 
With  regard  to  the  second  objection,  that  the  defendant 
was  not  charged  in  execution,  the  defendant  being  already 
in  custody,  all  that  the  coroner  could  do  was  to  indorse 
the  writ,  and  take  it  to  the  gaoler  in  whose  custody  the 
defendant  was,  and  leave  it  with  him.  All,  therefore, 
which  was  necessary  on  the  part  of  the  coroner,  he  had 

(a)  Ante,  vol.  1,  p.  196.    See  Deetner  v.  Brooker,  ante,  vol.  3,  p. 
576,  and  post,  p.  9. 


Barston 

Trutch. 
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1835.         effected.     The  present  rule  must  consequently  be  dis- 
charged. 

The  Attorney  General  and  Archbold^  in  support  of  the 
rule,  contended,  that  although  there  was  no  authority  to 
shew  the  necessity  for  a  recital  in  the  writ  of  the  sheriff's 
being  interested,  when  it  was  directed  to  the  coroner,  yet 
it  was  proper  that  such  a  recital  should  be  introduced,  or 
the  proceedings  would  appear  inconsistent.  The  second  ob- 
jection might  perhaps  be  admitted  to  have  been  answered. 
The  third,  however,  must  be  considered  as  still  unaf- 
fected. The  defendant  had  never  been  charged  in  exe- 
cution. Merely  taking  the  writ  directed  to  the  coroner 
to  the  gaol  of  the  sheriff,  could  not  charge  him  in  the 
custody  of  the  sheriff.  In  order  to  charge  him  properly 
in  execution,  the  coroner  should  have  made  out  his  war- 
rant, and  that  should  have  been  taken  to  the  county  gaol. 
This  not  having  been  done,  the  defendant  was  not  charged 
in  execution,  and  therefore  was  entitled  to  his  discharge. 

LiTTLEDALE,  J.  (a) — ^Thcre  was  no  necessity  for  stating 
on  the  writ  of  ca.  sa*  that  the  sheriff  was  interested,  and 
therefore  the  writ  was  directed  to  the  coroner.  It  is  only 
necessary  that  there  should  be  a  suggestion  of  it  on  the 
record,  and  which  suggestion  may  be  entered  at  any  time. 
But,  it  is  said,  that  the  defendant  has  not  been  legally 
charged  in  execution.  At  the  time  the  writ  of  ca,  sa.  was 
issued,  the  defendant  was  already  in  the  custody  of  the 
law.  All  that  the  coroner  could  do,  therefore,  was  to  in- 
dorse the  writ,  and  take  it  to  the  county  gaol.  That  had 
the  effect  of  charging  him  on  the  writ.  There  could  be 
no  necessity  for  the  coroner  making  out  his  warrant.  He 
might  execute  the  writ  himself  without  making  out  his 
warrant,  and  that  he  had  done  as  far  as  he  could  consis- 

(a)  Lord  Denmarif  C.  J.,  was  absent. 
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teotly  with  the  situation  of  the  defendanti  who  was  already 
in  custody.  The  present  rule  must  therefore  be  dis- 
charged. 

Pattbson,  J. — There  is  no  irregularity  here.  The  writ 
is  directed  to  the  coroner,  which,  in  point  of  law,  can  only 
be  done  when  the  sheriff  is  interested.  The  fact  of  in- 
terest should  be  suggested  on  the  record,  and  we  must 
presume  that  it  will  be  entered  of  record  in  due  time. 
Then  as  to  the  point,  that  the  defendant  has  not  been 
charged  in  execution.  How  otherwise  could  he  be  so 
charged?  The  coroner  could  not  take  him  into  custody, 
the  defendant  being  already  in  the  sheriff's  prison.  It 
would  consequently  be  useless  to  make  out  his  warrant. 
The  coroner  has  no  gaol  of  his  own,  but  the  sheriff's  gaol 
is  his  gaol.  All  that  he  could  do,  therefore,  was  to  take 
the  writ  and  deliver  it  to  the  gaoler  of  the  county,  by 
which  means  the  defendant  became  charged  in  execution 
on  the  process.  It  is  true,  we  have  no  direct  evidence  that 
the  coroner  did  take  the  writ  to  the  gaol  after  indorsing 
it,  but  in  the  absence  of  proof,  why  are  we  to  presume 
that  he  did  not  do  his  duty  ? 

Williams,  J.,  concurred. 

Rule  dbcharged,  without  costs. 


1835. 


Deeiier  r.  Brooker. 

JniLLER  moved  for  a  rule  to  shew  cause  why  the  de-  a  defendant 

fendant  should  not  be  discharged  out  of  custody,  on  the  tion^amn<rtmii 

ground  that  the  plaintiff  had  not  carried  in  the  roll  pre-  '^"?^°^  ** 

vious  to  iasuing  execution.    The  facts  were  that  the  plain-  rying  in  the 

tiff  had  obtained  a  verdict  against  the  defendant  at  the  u  too^u^hir 

difdiaise. 
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1835.        last    Chelmsford  Summer    Assizes,    and  on    it    signed 

Deeme       judgment  and  bsued  execution.    Previous  to  suing  out 

«•  his  ca,  «a.j  he  had  not  carried  in  the  roll.    This,  it  was 

submitted,  he  ought  to  have  done  previous  to  issuing  bis 

writ. 

•  CoLEBiDOiS,  J. — ^The  defendant  cannot  object  to  the 
plaintiff  not  having  entered  his  proceedings  on  the  roll, 
such  entry  being  for  the  benefit  of  the  latter.  If  the  de- 
fendant wants  to  enter  satisfaction  on  the  roll,  he  may  ap- 
fdy  for  that  purpose.  At  present,  there  is  no  ground  for 
dischai^png  him  out  of  custody. 

Role  refused* 


Richardson  v*  Fell. 

On  a  plea  of  3m.ACG  UIRE  shewed  cause  against  a  rule  nisi  obtained 
be  the  only  one,  by  DowUngs  for  Setting  aside  the  verdict  found  in  thb  case 
t«!und1to  ^dn!  ^^'  ^^  plaintiff,  and  entering  a  nonsuit     It  was  a  cause 

tried  before  the  sheriff  of  Middlesex,  on  a  writ  of  trial. 
The  declaration  was  for  money  lent,  and  contained  only 
one  count.  The  only  plea  was  payment,  on  which  the 
plaintiff  took  issue.  The  question  was,  whether  the  plain- 
tiff or  the  defendant  should  begin.  The  under-sheriff  was 
of  opinion  that  the  defendant  having  pleaded  payment,  he 
was  bound  to  begin^  and  prove  the  payment.  Not  being 
prepared  with  any  evidence  for  that  purpose,  the  un- 
der-sheriff thought  that  the  plaintiff  was  entitled  to 
a  verdict.  It  being  contended,  on  the  other  hand,  by 
the  defendant,  that  the  plaintiff  ought  to  begin,  evid- 
ence was  given  in  support  of  his  claim,  so  as  to  pre- 
vent the  necessity  of  coming  down  a  second  time,  if 
the  Court  above  should  be  of  opinion  that  the  plaintiff 
ought  to  have  begun.  The  evidence  adduced  was  a  sim- 
ple ''  I  O  U  three  pounds,"  signed  by  the  defendant,  and 


Fell. 
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directed  to  the  plaintiff.    It  was  objected,  that  this  was         1835. 
Dot  sufficient  to  support  a  count  for  money  lent,  and  there    » 

**  .  .  Richardson 

was  no  count  on  an  account  stated  in  the  declaration.    It  t^. 

was  now  contended ,  that,  the  defendant  having  pleaded 
payment,  he  had  thereby  admitted  the  existence  of  a  debt, 
and,  therefore,  it  was  for  him  to  begin,  and  prove  paj« 
ment. 

DowUng,  conird,  was  heard  in  support  of  the  rule. 

Coleridge,  J.— The  defendant  having  pleaded  pay-« 
ment,  thereby  admitted  the  existence  of  a  debt ;  it  was, 
therefore,  his  duty  to  discharge  himself  from  that  debt' 
He  not  having  done  so,  the  plaintiff  was  entitled  to 
a  verdict.  The  present  rule  must,  therefore,  be  dis- 
charged. It  is  unnecessary  to  say  any  thing  with  respect 
to  the  second  objection  on  the  part  of  the  defendant. 

Rule  discharged. 


Pools  r.  Watxins. 

ArCHBOLD  shewed  cause  against  a  rule  obtained  by  if  a  rule  of 
Mansel^  for  an  attachment  against  an  attorney,  for  not  ciirattopay^a^ 
paying  over  a  sum  of  5/.,  pursuant  to  a  rule  of  Court  and  ^^"^  *a™at- 

the  Master's  aUocatur.    The  rule  had  required  the  client  tachmcDt  can- 
not be  obtained 

to  pay  over  the  sum  mentioned  in  the  rule,  and,  therefore,  against  his  at- 
the  application  for  an  attachment  had  been  made  against  ^^^ymenu 
the  wrong  person.    An  attorney  was  not  bound  to  dis- 
charge the  debt  of  his  client. 

Mansel  supported  the  rule* 

Coleridge,  J. — ^The  rule  requires  the  client,  not  the 
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attorney,  to  pay  this  sum  of  money.  The  attachment, 
therefore,  has  been  moved  for  against  the  wrong  person. 
The  rule,  consequently,  must  be  discharged,  and  with 
costs. 

Rule  discharged,  with  costs. 


If  nodce  of 
country  bail  is 
given  who  are 
to  justify  pur- 
suant  to  the  old 
practice,  the  four 
days'  notice  re- 
quired by  1  Rtg, 
Gen.  T.  T.  1  W. 
4,  need  not  be 
given. 


Hardbottle  V.  Clark. 

xJTASELEE  opposed  the  bail  in  this*  case,  on  the  ground 
that  four  days'  notice  of  justification  had  not  been  given, 
pursuant  to  1  Reg.  Gen.  T.  T.  1  WiU.  4(a). 

Dowlingf  in  support  of  the  bail,  contended,  that  as  the 
bail  in  the  present  case  were  country  bail,  who  had  justi- 
fied under  the  old  rules,  there  was  no  necessity  to  give  any 
more  than  the  ordinary  two  days*  notice  required  by  the 
practice  antecedent  to  those  rules. 


Coleridge,  J. — SuflScient  notice  has  been  given,  pur- 
suant to  the  old  practice;  and  as  the  bail  are  to  justify  ac* 
cording  to  that  practice,  they  may  be  allowed  to  justify. 

Bail  passed. 


(fl)  Ante,  vol.  1,  p.  102. 
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1835. 

Dennehey  v.  Richardson. 
JSTEER  shewed  cause  against  a  rule  msi  obtained  by  Coontcrmand- 

n         «•        •     1  .  0*  .V  ^^8  ^  notice  of 

Butt  for  judgment  as  in  case  of  a  nonsuit.     Issue  was  trial  does  not 
joined  in  this  cause  in  the  last  term,  and  notice  of  trial  ^fl^fj^n^^*. 
given  for  the  third  sittings  in  the  same  term.     By  the  prac-  f*ff^t  «>  ^^^ 

,  ^  tf  •  judgment  ai  in 

tice  of  the  Court  a  plaintiff  is  not  bound  to  take  more  than  caw  of  a  non- 
one  step  in  a  term.    The  plaintiff,  therefore,  had  done  all  j^^^  haa^bMn 
that  could  be  required  of  him  by  joining  issue;  and  if  he  joined  in  the 
had  done  no  more,  the  defendant  would  not  be  in  a  condi-  that  in  which 
tion  to  make  this  motion.     But  it  appeared  he  had  given       ^ 
notice  of  trial;  still,  as  he  had  countermanded  that  notice 
in  due  time,  the  parties  were  in  the  same  situation  as  if  no 
such  notice  had  been  given.    It  had  been  held  that  a  de- 
fendant was  not  entitled  to  costs  of  the  day  where  there  had 
been  a  countermand,  nor  could  he  be  entitled  to  judgment 
as  in  case  of  a  nonsuit  under  these  circumstances. 

Butt,  in  support  of  the  rule,  contended,  that  the  coun- 
termand of  notice,  if  made  in  due  time,  could  only  prevent 
the  plaintiff  having  to  pay  the  costs  of  the  day. 

Coleridge,  J. — ^The  efiect  of  countermanding  the  no- 
tice of  trial  is  only  to  save  to  the  plaintiff  the  payment 
of  the  costs  of  the  day.  If  it  be  according  to  the  course 
and  practice  of  the  Court  that  the  plaintiff  should  have 
gone  on  to  trial  pursuant  to  notice,  the  defendant  is  enti- 
tled to  judgment  as  in  case  of  a  nonsuit. 

The  rule  was  afterwards  discharged  on  the  plaintiff 
giving  a  peremptory  undertaking. 
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1835. 


If  a  defendant, 
by  negotiation, 
prerenti  a  plain- 
tiff from  pro- 
ceeding to  trial 
in  due  time 
after  iune 
joined,  be 
cannot  obtain 
Judgment  ai  in 
case  of  a  non- 
suit on  account 
of  meb  delay. 


Watkiks  V.  Giles. 

JjLENR  Y  shewed  cause  against  a  rule  obtained  by  Mel» 
lor  for  judgment  as  in  case  of  a  nonsuit.  The  affidavit  in 
opposition  to  the  rule  stated  that  issue  had  been  joined  on 
the  2nd  March.  On  the  8lh  March^  an  offer  was  made 
by  the  defendant  to  refer  the  cause.  From  that  time 
till  the  12th  May  nothing  was  heard  from  him,  and  then 
be  refused  to  proceed  with  the  reference.  In  Triniijf 
Term  the  present  rule  was  obtained.  Under  these  drcum- 
stances  it  was  contended  that  the  application  waa  too  soon. 

MeUor  was  heard  in  support  of  the  rule. 

Coleridge,  J. — I  think  the  defendant  has  come  too 

soon ;  the  present  rule  must,  therefore,  be  discharged  with 

costs. 

Rule  discharged,  with  costs. 


Ser^ce  on  tbe 
adminittratriz 
of  the  last  te- 
nant in  posses- 
lion  is  not  suf- 
ficient, unless  it 
is  shewn  that 
she  is  the  tenant 
in  possession. 


Doe  d.  Rigby  v.  Rob. 

jDUSB  Y  moved  for  judgment  against  the  casual  ejector. 
The  premises  sought  to  be  recovered  were  five  houses. 
The  service  had  been  on  the  administratrix  of  tbe  late 
tenant,  but  who  did  not  reside  on  the  premises,  which  were 
shut  up.  The  affidavit  did  not  shew  the  nature  of  tbe 
tenancy,  nor  describe  the  administratrix  as  tenant  in  pes* 
session. 

Coleridge,  J. — That  is  not  a  sufficient  service.  In  the 
first  place,  the  affidavit  does  not  swear  to  a  service  on  the 
tenant  in  possession,  which  is  required  by  the  practice  of 
the  Court;  and  secondly,  this  being  real  property,  the 
presumption  of  law  b,  that  it  belongs  to  the  heir^  until  it 
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18  shewn  that  the  last  tenant  had  only  a  chattel  interest  in  1835. 
the  premises,  but  which  does  not  appear.  If  in  fact  the 
interest  was  only  of  a  chattel  nature,  the  affidavit  might 
have  been  in  the  common  form,  describing  the  administra- 
trix (not  in  her  representative  character,)  as  tenant  in 
possession,  notwithstanding  she  was  not  in  the  actual  oc- 
cupation of  the  premises. 

Rule  refused. 


Ex  parte  Lows. 

CROWDEnmo.ed  for  a  rule  for  a  mandamus  to  be  di-  ThenUefor. 
rected  "  to  the  Precentor  of  the  Cathedral  Church  of  St.  ^J^S^f"' 
Peter  in  Exeter,  and  Official  of  the  Dean  and  Chapter  of  ecdeM«ticii 
the  said  Cathedral  Church,*'  to  swear  in  the  applicant  as  to  swear  in  a 
a  churchwarden  of  the  parish  of  Topsham,  he  having  been  duly  appointed 
regularly  appointed.    The  parish  was  within  that  ecclesi-  ^g  fl°^"fn.*" 
astical  jurisdiction.    If  the  rule  were  granted,  it  would  be  stance. 
absolute  in  the  first  instance,  on  the  authority  of  an  ano- 
nymoua  case,  in  2  Chit.  Rep.  S54.   There,  the  Court  said, 
''  As  it  is  only  to  swear  in,  which  does  not  confer  any  title, 
the  rule  may  be  absolute  in  the  first  instance." 

Coleridge,  J. — ^You  may  have  your  rule  absolute  in 
the  first  instance. 

Rule  absolute  in  the  first  instance  (a). 

(a)  /.  Henderton  obtamed'a  similar  rule  in  the  course  of  the  term, 
abflolate  in  the  first  instance. 


16  CASES  IN  THE  PRACTICE  COURT,  K.  B. 

1835. 

Turner  v.  Unwin^ 
(Before  the  four  Judges,) 

Affidavitfl  in  an-  fwHITEHURST  moved  for  a  rule  to  shew  cause  why 
eniargecTfrom  ^^®  affidavits  in  this  casc  should  not  be  read  on  shewing 
one  term  to  an-  cause,  altbouffh  they  had  not  been  filed  a  week  before  term, 

other  which  re-  ,  ®  "^  ' 

quires  the  affi-  as  required  by  the  terms  of  the  enlarged  rule.  There  was 
a  certain  time  ^^  aflSdavit  of  the  reason  of  their  not  having  been  filed  a 
before  the  term,  ^gg^  before  the  term,  but  the  reason  sueirested  was,  that 

must  in  all  cases,  '  ^o  ' 

notwithstanding  the  attorney  in  the  country  was  not  aware  that  any  strict- 

Uce  has  pre-  ncss  of  practice  existed  as  to  the  time  when  such  affidavits 

iH^kit^e^dme  ^^^^^'^  ^  filed.     They  were,  however,  filed  three  days 

prescribed,  un-  before  the  term,  and  notice  of  that  fact  was  given  to  the 

less  the  party  is  .        . ,  i         i        i  •  « 

prevented  filing  Opposite  side ;  and  under  these  circumstances  the  practice 
toft?  aecLieni,    ^^  ^^^  Court  was  to  permit  them  to  be  read,  though  not 

filed  exactly  at  the  time  required.  The  ordinary  course 
was,  to  obtain  such  a  rule  as  that  which  was  now  prayed, 
and  then  when  the  rule  came  on  to  be  discussed,  the  Court 
allowed  the  affidavits  to  be  used. 

Williams,  J. — You  may  take  a  rule  nisi. 

Rule  nisi  granted. 

M.  D.  Hill  afterwards  shewed  cause  against  the  original 
rule,  and  the  rule  nisi  so  obtained.  He  contended  that 
the  party  not  having  filed  the  affidavits  a  week  before 
term,  according  to  the  practice  of  the  Court,  they  were  not 
in  a  situation  to  read  the  affidavits  so  irregularly  filed. 

Whilehurst,  contrd,  submitted  that  the  only  object  of 
the  practice  was  to  allow  the  party,  against  whom  it  was 
sought  to  use  the  affidavits,  an  opportunity  of  examining 
their  contents.  Here,  they  bad  been  filed  three  days  be- 
fore the  term,  and  considerably  more  than  a  week  of  the 
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term  had  elapsed  before  the  rule  came  on  for  discussion,  1835. 
on  which  the  affidayits  were  to  be  used.  Besides,  notice  had 
been  given  of  their  having  been  filed  three  days  before  the 
term,  and  therefore  every  possible  advantage  which  could 
result  from  their,  b^ing  filed .  according  to  the  practice 
of  the  Court  had  been  secured  to  the  opposite  party. 

Lord  Denman,  C.  J. — We  think  it  is  better  to  adhere  to 
the  strict  words  of  the  rule  (R.  M,  36  Geo.  3),  and  to  de- 
termine that  the  affidavits  which  have  not  been  filed  in  due 
time  cannot  be  used  except  in  the  case  provided  for  by  the 
role  itself.  We  have  had  several  applications  of  this  sort 
during  this  term ;  much  time  is  consumed  in  discussing 
such  questions,  and  though  a  contrary  practice  has  ex- 
isted, we  have  determined  for  the  future  to  adhere  strictly 
to  the  rule. 

WhiiehurH  then  argued  that  although  it  might  be  vei^ 
desirable  to  adhere  strictly  to  the  letter  of  the  rule  for  the 
future,  yet  as: the  contrary  practice  was  admitted  to  have 
existed,  and  those  affidavits  were  not  filed  in  time  in  con- 
sequence of  that  practice,  he  ought  to  be  permitted  in  this 
case  to  use  them ;  but 

The  Court  refused  to  permit  the  affidavits  to  be  used. 

The  rule  was  afterwards  discharged  on  the  state  of 
facts  presented  by  the  affidavits  on  which  the  rule  had 
originally  been  obtained. 

Rule  discharged. 
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A  notice  by  an 
attorney  on  the 
last  day  of  one 
tenn  to  apply 
for  re-admudon 
in  the  next,  li 
not  sufficient, 
although  the 
notice  remains 
up  throughout 
the  vacation. 


Ex  parte  Cross. 

{Steer  moved,  on  the  second  day  of  term,  to  re-admit 
an  attorney.  The  affidavit  on  which  he  moved  stated/ 
that  the  usual  notices  had  been  put  up  on  the  last  day  of 
the  last  term,  stating  the  applicant's  intention  to  apply  for 
re-admission  on  the  first  day  of  the  present  term.  Those 
notices  had  remained  up  duration  the  whole  vacation. 
There  was  no  reason  for  taking  the  case  out  of  the  ordi- 
nary rule  requiring  a  term's  notice  to  be  given  previous  to 
making  the  application  to  be  re-admitted ;  and  therefore, 
unless  the  Court  thought  the  continuance  of  the  notices 
during  the  vacation  was  sufficient,  the  present  application 
could  not  be  granted. 


Coleridge,  J.^In  all  cases  a  term's  notice  of  an  appli- 
cation to  be  re-admitted  must  be  given,  unless  some  special 
circumstances  exist  to  take  the  case  out  of  that  rule.  He 
may,  however,  continue  his  notices  from  the  first  day  of 
this  term  until  the  last  day  of  it,  as  it  appears  they  were 
put  up  on  the  last  day  of  Eiuter  term. 

Admission  refused. 


It  is  no  answer 
to  an  applica- 
tion to  tax  an 
attorney's  bill 
that  an  agree- 
ment has  been 
made  that  the 
attorney  shall 
receive  one  half 
the  proceeds  of 
a  suit  carried  on 
at  the  instance 
of  the  client. 


In  re  Elizabeth  Masters,  James  Masters,  and 
George  Harris  Masters. 

x^ROWDER  showed  cause  against  a  rule  mH  obtained 
by  W.  H.  Watson^  requiring  Mr.  Joseph  Drewe  to  shew 
cause  why  he  should  not  deliver  an  account  of  all  monies 
received  on  account  of  the  said  Elizabeth  Masters,  James 
Masters,  and  George  Harris  Masters ;  and  also  why  he 
should  not  deliver  a  bill  of  costs  in  a  cause  of  Hasell,  exe- 
cutor, &c.  V.  Welsh,  and  in  all  other  matters  in  which  he 
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had  been  concerned  for  the  said  MeBsrs.  Masters,  and  why         1835. 
the  same  should  not  be  referred  to  the  Master  to  be  taxed ,         , 

'  In  re 

and  why  be  should  not  give  credit  for  all  sums  of  money  if  aitbrs. 
by  him  received  on  their  account,  and  pay  over  all  such 
sums  as  might  be  found  due  to  them.  The  facts,  as  they 
appeared  in  the  affidavits,  were  these.  In  consequence  of 
information  received  from  Mr.  Drewe  by  the  applicants, 
that  a  Mr.  Richard  Welsh  had  in  his  possession  a  certain 
sum  of  money  in  which  they  were  interested,  and  to  which 
they  were  entitled,  it  was  agreed  that  he  should  commence 
an  action  against  Mr.  Welsh  for  the  recovery  of  that  sum, 
and  that  in  case  of  his  success,  he  should  receive  one  half 
the  proceeds  of  the  action ;  but  if  he  should  not  succeed, 
he  waa  to  charge  the  applicants  nothing  for  costs.  Mr. 
Drewe  accordingly  sued  out  a  writ  in  the  name  of  Mr. 
HaseU,  the  executor  of  the  will  under  which  the  claim  was 
made,  an  indemnity  against  costs  having  been  given  to 
him.  The  defendant  afterwards  gave  a  cognovit  for  the 
debt  and  costs.  The  debt  amounted  to  88/.  Applications 
were  then  made  to  Mr.  Drewe  for  the  proceeds  of  the 
action,  and  for  his  bill  of  costs.  He  then  insisted  upon 
giving  no  more  than  44*/.,  being  only  one-half  the  proceeds 
of  the  action,  he  retaining  the  other  pursuant  to  the  agree- 
ment, and  refused  to  deliver  his  bill ;  for,  as  he  said,  if  it 
were  made  out,  nothing  would  be  coming  to  the  applicants. 
The  question  was,  under  these  circumstances,  whether  the 
Court  would  interfere  in  the  manner  prayed  by  the  rule. 
The  attorney  in  the  present  case  could  not  be  considered 
as  the  attorney  of  the  persons  who  now  applied,  for  the 
action  had  been  brought  in  the  name  of  Mr.  HaseU.  That 
gentleman,  therefore,  must  be  considered  as  the  client,  and 
therefore  only  accountable  to  him  for  the  proceeds  of  the 
action.  So  far,  therefore,  as  these  persons  were  concerned, 
the  relation  of  attorney  and  client  was  not  made  out,  and 
therefore  the  Court  could  not  interfere.  Such  conduct  on 
tlie  part  of  an  attorney  as  was  disclosed  by  the  affidavits 

c2 
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1835.        might  not  be  precisely  regular ;  but  it  was  very  hard  upon 
,  Mr.  Drewe^  now  that  he  had  conducted  the  case  to  a  sue- 

In  re  ' 

Masteeb,      cessful  issue,  to  be  deprived  of  that  advantage  which  the 
parties  themselves  had  agreed  he  should  receive. 

W.  H.  WaUon^  in  support  of  the  rule,  submitted  that 
the  Court  would  not  tolerate  such  conduct  in  an  attorney 
as  that  which  the  affidavits  disclosed.  Such  an  agree- 
ment as  that  set  up  by  him  could  not  be  binding  on 
the  client,  nor  was  it  binding  on  the  Master  in  taxing  the 
bill.  He  cited  Drax  v.  Scroupe  (a),  where  it  was  held 
that  a  special  agreement  between  an  attorney  and  his 
client  as  to  the  amount  of  the  charges  of  the  former  was 
not  binding  on  the  Master  on  taxation. 

Coleridge,  J. — The  application  in  this  case  proceeds 
on  two  grounds :  the  first  is,  that  the  applicant  is  the  client 
of  the  attorney  Mr.  Drewe^  and  therefore  he  requires  him 
to  deliver  his  bill,  so  that  it  may  undergo-  taxation ;  the 
second  is,  that  a  sum  of  money  having  come  improperly 
into  his  hands,  as  an  oflScer  of  the  Court,  he  is  required 
to  give  an  account  of  it  As  to  the  first  ground,  it  ia 
essential  for  the  person  applying  to  shew  that  the  re- 
lation of  attorney  and  client  existed.  The  name  of  the 
case  unexplained  does-  notshew  that  the  applicant  was  Mr. 
Drewe^s  client.  But  I  think,  on  examining  the  facts,  the 
relation  appears  to  have  existed.  In  the  case  oiHcuell  v. 
WeUh  it  was  necessary  to  use  Mr.  HaselFs  name,  but  that 
was  under  an  indemnity  in  the  action  which  was  brought 
for  the  benefit  of  the  applicant.  Then  the  case  becomes 
that  of  the  ordinary  motion  for  taxing  an  attorney's  bill* 
What  is  the  defence  to  the  application  ?  The  attorney  sets 
up  an  agreement  between  him  and  his  client.  But  if  that 
agreement  does  not  exist,  or  cannot  be  enforced,  it  is  a 

(a)  Ante,  vol.  2,  p.  69. 
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matter  of  ^sourae  to  refer  the  bill.  It  is  incannbent  on  tbe  1B35. 
attorney  to  shew  that  such  an  agreement  exists  as  Ae  j^^^ 
Court  can  uphold,  in  order  to  prevent  ta^uition.  Now  it  is  Masterb. 
impossiUe  to  say  that  the  agreement  here  stated,  which  is 
substantially  champerty,  can  be  upheld,  so  as  to  prevent 
the  attorney  from  being  bound  to  submit  his  bill  <or  tax- 
ation. The  agreement  is,  that  he  shall  have  one  half  the 
proceeds  of  the  action.  That  is  an  agreement  whidi  the 
Ckiurt  cannot  sanction.  I  thinkj  therefore,  in  that  point 
of  view,  the  present  rule  most  be  made  absolute.  It  is  un- 
necessary to  inquire  into  the  latter  part  of  the  application, 
as  tbe  first  point  is  sufficient.  It  is  immaterial  who  made 
the  first  application,  that  is,  whether  it  was  by  the  attor- 
ney to  the  dient  or  by  the  client  to  the  attorney.  If 
the  Mijuters  had  come  here  to  enforce  an  agreement,  or  to 
be  net  firee  from  one,  it  would  be  a  difierent  thing ;  but 
they  come  here  in  the  ordinary  way.  The  bill  will  there- 
fore go  before  die  Master;  and,  if  he  finds  it  necessary,  be 
will  obtain  any  instructions  he  requires  from  the  officers  of 
the  Court  of  Chancery ^  with  respect  to  any  business  which 
may  appear  to  have  been  done  in  equity. 

Rule  absolute  accordingly. 


Howard  v.  Groom. 

JulUMFRE  Y  shewed  cause  against  a  rule  obtained  by  xhe  Cowt  has 

Butt  requiring  Mr.  George  Arthur  Dye,  the  defendant's  ^^f^^^"^^^ 

late  attorney,  to  shew  cause  why  it  should  not  be  referred  tomey's  bui  for 


taxation  except 


au- 


to the  Master  to  tax  the  costs  of  the  taxation  of  his  bill  of  under  the 
costs,  pursuant  to  the  order  of  the  Honourable  Mr.  Justice  ^^^]^  °I*s.^ 

Ad  attome  j 
does  not  waive  his  light  to  object  to  the  jurisdiction  of  the  Court  directly  to  refer  his  bill  for  taxa- 
tion by  attending  its  taxation  before  the  Master,  on  which,  according  to  the  statute,  he  would  be 
liable  to  pay  the  ooets  of  taxation,  the  client  not  having  given  the  undertaking  required  by  the  sta- 
tute to  pay  what  should  be  found  due. 
He  will,  however,  be  liable  to  refund  what  should  be  found  overpaid  on  such  taxation. 
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1835:        Littledale,    dat^d    the    thirtieth    day    of  December  last 
Howard      P^^t;   and  why  he   should  not  pay  the  amount  thereof, 
V-  together  with   IL  lOs.  2d.,  found  to  be  due  from  him 

to  the  defendant;  and  why  he  should  not  delifer  to 
the  said  defendant  all  deeds,  books,  papers,  and  writ- 
ings belonging  to  the  said  defendant  in  his  possession,  and 
particularly  the  mortgage  deed  in  the  said  bill  of  costs 
mentioned ;  and  why  he  should  not  pay  the  costs  of  this 
application  to  be  taxed  by  the  Master.  The  facts,  with 
respect  to  which  there  was  no  dispute  in  the  affidavits, 
were  these.  The  defendant  Groom  was  some  time 
since  a  prisoner  for  debt  in  Norwich  castle,  at  the  suit 
of  the  plaintiff.  Mr.  Dye,  the  attorney  against  whom 
the  present  application  was  made,  became  acquainted 
with  the  defendant,  and  acted  as  his  attorney  in  various 
matters.  In  the  course  of  these  transactions  a  debt  to 
the  amount  of  SSL  8s.  2d.  was  said  to  be  incurred.  An 
order  was  then  obtained  from  Mr.  Justice  lAitledale  for 
the  taxation  of  this  bill,  and  Mr.  Dye  attended  before 
the  Master  for  that  purpose.  On  taxation,  the  Master 
taxed  off  a  sum  of  \5l.  Ss.  4</.»  and  allowed  a  sum  of 
2121.  \Os.y  which  had  been  received  on  account  from  the 
defendant:  thus  leaving  a  balance  of  1/.  10«.  2d.  to  be  re- 
funded by  Mr.  Dye;  and  also  taxing  off  more  than  one- 
sixth  from  the  bill. 

First,  as  to  referring  it  to  the  Master  to  tax  the  costs  of 
taxation  to  the  defendant,  the  latter  was  not  in  a  position 
to  demand  them :  he  not  having  complied  with  the  condi- 
tions of  sect.  2S  oi2  Geo.  2,  c.  2S,  in  giving  the  undertaking 
to  pay  what  should  appear  to  be  due  on  taxation.  Unless 
such  undertaking  had  been  given,  the  defendant  had  not 
brought  himself  within  the  provisions  of  the  act,  and  was 
therefore  not  entitled  to  obtain  the  benefit,  which  resulted 
solely  from  the  act,  of  the  costs  of  taxation.  He  cited 
Harrison  v.  Ward  (a),  the  marginal  note  of  which  was, 

(a)  Ante>  vol.  3,  p.  541. 
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that  **  an  attachment  cannot  be  obtained  for  non-payment  1^^- 
of  coats,  pursuant  to  the  Master's  allocatur ^  if  there  was  no  Howard 
undertaking  in  the  Judge  s  order  for  taxation  to  pay  what 
should  be  found  due/*  Then,  as^to  the  second  branch  of 
the  rule,  which  required  the  sum  of  \L  \0s.  2d*  to  be  paid 
over  to  the  defendant;  as  the  amount  of  that  sum  depended 
on  the  taxation  before  the  Master,  and  that  taxation  was 
unauthorized,  the  provisions  of  the  statute  not  having  been 
complied  with,  the  defendant  was  also  not  entitled  to  de- 
mand that  sum.  The  present  rule  ought  therefore  to  be 
discharged.  As  to  the  mortgage  deed  and  papers,  it  is 
not  shewn  that  they  were  demanded,  or  what  papers  the 
attorney  has  in  his  possession. 

Butt,  in  support  of  the  rule,  contended,  that  the  case  of 
Harrison  ▼•  Ward  was  distinguishable  from  the  present. 
That  was  an  application  for  an  attachment ;  and  although 
the  Court  was  of  opinion  that  the  attorney  might  re- 
sist an  application  for  an  attachment,  it  did  not  therefore 
follow  that  the  Court  would  not  interfere  in  the  way  re- 
quired by^the  present  rule.  To  obtain  an  attachment,  it 
was  of  course  necessary  that  an  order  should  have  been 
made  in  conformity  with  the  terms  of  the  statute.  But  it 
was  not  necessary  that  such  an  order  should  be  made  for 
the  purpose  of  referring  it  to  the  Master  to  tax  these 
costs,  because  the  Court  might  make  such'an  order  by  its 
common  law  jurisdiction  over  its  own  officers. 

CoLE&iDGE,  J. — In  my  opinion  the  Court  has  no  original 
power  to  send  an  attorney's  bill  for  taxation,  except  in 
pursuance  of  the  statute.  It  can  only  refer  his  bill  inde- 
pendent of  the  statute  when  that  reference  is  incidental  to 
an  inquiry  into  the  attorney's  conduct 

Butt. — The  attorney  had,  however,  waived  any  objection 
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1835.  to  the  wjant  of  jurisdktioD,  beoanue  he  had  consented  to 
the  order»  an4  had  attended  the  taacation  before  the 
Master,  and  thus  submitted  himself  ta  the  authority  of  the 
Court  He  was,  therefore,  estopped  from  taking  such  an 
objection.  Besides,  the  statute  does  not  direct  that  the  or- 
der for  the  taxation  of  an  attorney's  bill  should  be  made  in 
any  particular  form;  and  in  the  present  case  it  was  made  fai 
the  terns  agreed  on  by  the  parties  themselves.  If,  then, 
the  learned  Judge,  in  making  the  order,^ad  no  jurisdiction 
except  by  the  statute,  this  must  be  taken  to  hare  been  an 
order  well  made  upon  the  authority  of  the  statute ;  and  it 
would  be  contrary  to  law  and  common  sense  to  say,  that 
after  parties  had  submitted  themselves  to  a  particular 
jurisdiction,  and  taken  advantage  of  it,  they  should  be 
allowed  to  turn  rounds  and  question  the  authority  which 
.tbey  Jiad  aet  in  motion*  With  respect  to  the  li.  10s.  %d.^ 
the  Master's  aUocaiur  orders  that  sum  to  be  refunded, 
and  the  Court  will  order  the  attcHrney  to  repay  the  money. 
Witbjregard  to  the  mortgage  deed,  it  certainly  does  not 
i^pear  that  it  was  demanded  by  the  client ;  but  aH  the 
deeds,  papers,  and  writings,  generally,  wene  demanded  of 
the  attorney,  and  he  was  bound  to  ddiver  them  up. 

Cox^REiDOE,  J. — The  first  question  is,  whether  it  ought 
to  be  referred  to  the  Master  to  tax  the  defendant  his  costs 
of  .taxation.  As  to  that,  I  apprehend  the  power  of  the 
Court  to  tax  such  costs  is  only  given  by  the  statute.  If 
you  look  at  the  words  of  2  Geo.  2,  c.  23,  s.  23,  you  will  see 
the  conditions  introduced  on  which  such  a  taxation  is  to 
take  place,  and  without  a  compliance  with  which  the  Court 
cannot  direct  them  to  be  taxed.  The  attorney  is  obliged 
to  deliver  his  bill,  and  on  that  delivery  the  client  has  an 
option  to  go  before  the  Master  and  have  it  taxed ;  but  then 
that  is  allowed  only  upon  the  performance  on  bis  part  of 
certain  conditions.  One  is,  that  he  shall  undertake  to  pay 
what  shall  appear  to  be  due  on  taxation.     If  he  does  not 


TRtHITY  TERM,  5  WILL.  tV.  25 

eater  into  thU  undertaking,  he  is  not  on  an  eqnal  footing  18d5. 
vith  the  attorney.  The  case  ot  Hemrison  y.  FForrf  is  distin- 
guifihable  from  the  present.  That  was  an  application  to 
obtain  an  attacbnient,  and  of  course  the  party  could  not  be 
liable  to  such  a  proceeding  unless  he  had  given  an  under- 
taking which  he  had  afterwards  failed  to  fulfil.  Here  the 
Court  is  proceeding  under  a  power  given  by  the  statute, 
which  is  clogged  by  a  certain  condition.  That  condition 
is  die  giving  an  undertaking  to  pay  what  shall  appear  to 
be  dae  on  taxation,  and  that  condition  has  not  been  fid- 
filled.  The  Court,  therefore,  has  not  any  power  to  grant 
this  part  ^f  the  rule*  But  it  is  said  that  the  attorney  con- 
sented to  the  Older,  attended  before  the  Master  on  the 
taxation,  and  tbefefove  he  cannot  now  dispute  the  authority 
of  the  Court  to  tax  the  costs  occasioned  by  the  taxation 
of  the  bill.  But  I  think  that  by  so  acting  the  attorney  did 
not  admit  the  jurisdiction  of  the  Court  to  the  extent  con- 
tended for.  He  is  not,  therefore,  too  late  to  insist  that 
the  defendant  is  not  in  a  situation  to  have  the  costa  of 
taxation  referred  to  the  Master,  as  the  condition  on  which 
the  taxation  itself  could  be  directed  by  the  Court  has  not 
been  complied  with.  The  rule  must  therefore  be  dis- 
charged as  to  this  part.  Next,  as  to  refunding  the  sum  of 
1/.  10#.  Sd.,  I  think  the  proceeding  before  the  Master,  in 
the  resuk  of  which  he  was  ordered  to  pay  this  sum,  was 
perfectly  authorized.  The  attorney,  therefore,  has  no  de- 
fence against  that  order.  If  he  had  any  objection  to  it  he 
should  have  oome  to  review  the  taxation  of  the  Master,  or 
the  proceedings  thereon.  As  to  the  mortgage  deed,  I  do 
not  think  the  defendant  has  shewn  enough  to  entitle  him- 
self to  it ;  but  as  to  the  deeds,  papers,  and  writings  gene- 
rally, I  think  he  is  entitled  to  require  them  to  be  delivered 
up. 

The  rule  will  therefore  be  discharged  as  to  referring  it 
to  the  Master  to  tax  the  costa  of  taxation  and  to  deliver 
up  the  mortgage  deed,  and  absolute  as  to  refunding  the 
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1835.         sum  overpaid  and  the  delivering  up  of  all  deeds,  papers, 
Howard       ^"^  writings,  without  costs  on  either  side* 

V, 

Rule  accordingly. 


BOTTOMLEY  V.  BeLCHAMBER. 

If  &cti  are  i u-  «/.  J.  WILLIAMS  shewed  cause  against  a  rule  obtained 

of  an  app^kation  ^y  Comyn  for  an  attachment  for  non-payment  of  money 

mcnt^frlm*^^"  •"^  ^^^^  pursuant  to  the  Master's  aUocaiur.  He  objected, 

wiiich  it  may  be  in  the  first  instance,  to  the  mode  in  which  the  second 

presumed  that 

the  pertoD  deponent  in  the  joint  affidavit  on  which  the  rule  was  ob- 

•crv2[Sijre-  tained,  described  himself.  The  commencement.of  theaffi- 
ceWed  notice  of   davit  was— "  Charles  Frederick  Collins,  of  Spital  Square, 

the  content!  of      ^  ^  *  r-  i  ' 

the  rule  and       in  the  couuty  of  Middlesex,  attorney  to  the  above-named 

the  demand        defendant,  and  Robert  Mason,  his  clerk,  severally  make 

IhtXg  au«°°  ^****  *"^  ^*y-"  ^^^  description  of  the  clerk's  residence 
against  the  rule   was  here  totaUv  Omitted ;  although  his  master's  residence 

such  knowledge  .  • 

is  not  denied,the  was  given,  that  was  not  sufficient  according  to  the  practice 

the"lutl^hm"^   ^^  *«  Court 
to  issue. 

The  residence 

of  an  attorney's  Comyn,  contri.  Contended,  that  where  the  attorney's  own 
be  given  in  an  residence  was  given,  the  residence  of  the  clerk  need 
by  Umj^dT      "^^  ^^  given  if  he  joined  in  an  affidavit  with  his  master. 

with  his  master, 
in  which  the 

residence  of  the       CoLERiDGE,  J«,  (after  Consulting  with  the  Master),  was 

of  opinion  that  the  description  was  sufficient. 

J.  J,  Williams  then  proceeded  to  shew  cause  on  the 
merits. — The  affidavit  on  which  the  rule  was  obtained, 
stated  that  applications  had  been  made  on  the  20th  May, 
and  on  several  succeeding  days,  at  the  office  of  Nathaniel 
Bowden,  the  plaintifiT's  attorney.  No.  3,  QuaUty  Courts 
Chancery  Lane^  for  the  purpose  of  demanding  payment  of 
the  costs  mentioned  in  the  rule  and  allocatur,  and  the 


latter  is  steted. 
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was  found  closed  every  time,  and  the  only  informa-         1835. 
tion  deponent  could  obtain  was  from  the  laundress  having     bottomley 
care  of  the  ojfices,  who  said  she  knew  nothing  of  Mr.  «• 

Bowden,  but  that  his  agent,  Mr.  HaUettt  was  sometimes  to 
be  seen  there,  yet  at  what  particular  time  she  could  not 
tell ;  and  deponent  having  obtained  information  that  Mr. 
Bowden  had  been  sometimes  seen  at  a  public  house,  called 
the  Britannia^  near  the  King's  Bench  prison,  he  attended 
there  on  Saturday  evening,  the  2Srd  of  May  last,  and 
waited  in  the  neighbourhood  for  a  considerable  time,  with- 
out being  able  to  see  him,  and  that  he  also  attended  at 
the  same  place  on  the  morning  of  Friday ^  the  39th  May^ 
and  after  waiting  a  considerable  time,  he  saw  Mr.  Bowden 
pass   the   said  public  house  in  company  with  another 
person,  whereupon  deponent  ran  towards  him,  which  Mr. 
Bowden  perceiving,  ran  away,  and  before  deponent  could 
reach  him  he  entered  a  shop  and  escaped,  as  this  deponent 
is  informed  and  believes,  by  a  back  entrance ;  and  that  he 
has  made  the  most  diligent  inquiries  after  Mr.  Bowden^  of 
various  persons  who  act  as  his  agents,  all  of  whom  state 
their  utter  ignorance  where  he  may  be  found,  and  depo- 
nent believes  and  has  no  doubt  he  is  in  concealment  to 
evade  this  and  other  matters.     That  deponent  attended 
on  the  SOth,  8Srd,  and  27th  oiMay  last,  at  various  places, 
for  the  purpose  of  seeing  Mr.  Bowden^  but  without  effect ; 
and  he  attended  twice  on  Friday  the  S9th  May  last,  at 
his  office  in  QuaUiy  Court,  but  the  office  was  closed,  and 
be  was  unable  to  gain  any  information  when  or  where 
he  might  be  seen.     He  applied  there  again  on  Saturday , 
the  30th  May  last,  and  finding  the  said  office  still  shut  up, 
he  put  a  true  copy  of  the  said  rule  and  allocatur  through 
the  door  into  the  letter-box.     He  again  called  at  the  said 
office  on  Monday,  the  1st  June  instant,  when  he  saw  a 
person  whom  he  believes  to  be  Mr.  HaUett,  and  who  told 
deponent  be  was  Mr.  Bowden' $  agent,  but  that  Mr.  Bowden 
was  not  there,  nor  could  he  say  when  he  would  be.     The 
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1635.        deponent  Ihen  urged  him  to  name  sone  time  wkhin  a 

BoTToiu.flT    ^^^  whe»  Mr.  Bawden  could  be  seen ;  but  he  told  him 

_       *•  he  could  not  fix  any  time  or  say  when  or  where  deponent 

BfiLCHAMBB&i  • 

oould  see  him :  whereupon  he  delivered  to  the  eaid  penion 
another  true  copy  of  the  rule  and  allocatur ^  and  demaaded 
of  him  payment  of  the  said  costs,  but  he  did  not  pay  the 
same  or  any  part  thereof;  and  deponent  at  the  same  time 
deliirered  to  this  person  a  true  copy  of  the  following  notice, 
namely^  **  In  the  King^s  Bench,  between  Eneas  BMornhg^ 
plaintiff,  and  Jmnes  Belclkamber,  defendant.  You  having 
hitherto  eluded  my  attempts  to  demand  of  you  personally 
the  taxed  coats  herein,  amounting  to  8/.  6$.,  I  hereby 
give  you  notice,  that  I  shall  attend  at  your  oflBce,  No.  3, 
Quality  Court,  Chancery  Lane,  to-morrow  at  half-past 
twelve  o'clock  at  noon,  for  the  purpose  of  seeing  you  and 
demanding  the  same ;  and  if  I  do  not  then  see  you  or  re^ 
oeive  the  amount,  I  shall  on  Wednesday  apply  to  the 
Court  on  a  spedal  afiBdavit  of  facts,  for  leave  to  issue  an 
attachment  against  you  without  a  personal  demand  of  the 
money.  A  copy  of  the  rule  and  aliocaimr  was  left  at  your 
oflSce  on  Saturday  last."  This  notice  was  directed  to  Mr. 
Nathaniel  Bawden,  plaintiff's  attorney,  and  signed  "  Chas. 
F«  CoUme.  defendant's  attorney.    1st  June,  183S." 

The  affidavit  then  went  on  to  state,  that  deponent  fur*^ 
ther  satth,  that  he  attended  at  Mr.  Bowden'e  office  at  the 
time  mentioned  in  the  said  notice,  but  the  office  was  shut  up, 
and  be  has  been  unable  to  see  Mr.  Bowden,  or  make  any 
further  demand  of  the  said  costs;  and  that  d^oneot  hath 
made  diligent  inquiry  after  the  said  plaintiff,  Eneas  Bot* 
tomley,  but  has  been  unable  to  discover  his  place  of  abode 
or  where  be  could  be  found,  and  believes  that  it  will  be 
quite  impracticable  to  make  any  demand  on  him. 

No  one  of  the  statements  contained  in  this  affidavit 
shewed  that  personal  service  of  the  rule  and  allocatur  had 
been  effected.  In  point  of  practice  now,  personal  service 
was  always  required  in  order  to  obtain  an  attachment. 
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CoLBRiDOEj  J. — la  there  any  denial  on  your  part^  that         1835. 
none  of  these  letters  and  notices  came  to  your  knowledge  f     bottomley 


J.  J.  WiUiamB  admitted  that  bis  affidavits  contained  no 
such  denial. 

CoLBRiDGK,  J. — If  none  of  them  have  come  to  the  know- 
ledge of  the  person  sought  to  be  serred^  nothing  would  be 
easier  than  to  deny  it.  If  he  has  receiYed  them,  he  has 
had  sufficient  service* 


V. 

Belch  AMBBR. 


OuGHOAN  V.  Parish. 

WlQHTMAS  shewed  cause  against  a  rule  imMi  ob-  The  Court  win 
tained  by  J.  Jems^  for  issuing  a  commission  for  the  ^^^^^ 
examination   of  witnesses  on  interrogatories  at  Buenos  commisdon  to 

ezAmine  wit- 

Ayres^  under  the  1  WilL  4,  c.  £2,  s.  4  (a).     The  only  netses  abroad 
ebjeotioU'to  the  application  was,  that  certain  terms  should  of  th^pUindff 
be  engrafted  upon  it.    The  terms  were  that  certain  costs  ^^^  ^f^^t 
in  the  C!ourt  of  CJuMeery^  consequent  on  an  unsuccessful  for  certain  costs 
suit  relative  to  the  same  subject-matter,  should  be  paid  or   ^  ^   ^' 


secured  previous  to  the  commission  issuing. 

John  Jervis,  in  support  of  the  rule,  contended,  that 
this  Court  could  take  no  notice  of  the  costs  incurred  by 
die  plaintiff  in  Chancery.  The  suit  has  been  dismissed 
with  costs,  and  the  defendant  had  his  proper  remedy  for 
them. 

CoLBRi]>OE,  J.^— I  cannot  prevent  or  stay  the  commis- 
rion  for  such  a  reason  as  that  which  is  suggested  by  the 
defendant. 

Rule  absolute. 

(a)  2  Dowl.  Stat.  43. 
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An  application 
for  an  attach- 
ment for  disobe- 
dience to  a  tuth- 
poena  must  in  all 
cases  be  made 
promptly,  and 
therefore  a  rule 
for  an  attach- 
ment for  not 
obeying  a  tub- 
poena  to  attend 
on  the  trial  of 
an  indictment 
on  the  11th  of 
December  was 
dischai^ed,  be- 
cause it  had  not 
been  moved  for 
until  the  23rd 
April  following. 

SembU,  that 
it  is  not  neces- 
sary that  a  wit- 
ness should  be 
called  on  his 
eubpcena  in  or- 
der to  bring  him 
into  contempt 

Affidavits  in 
answer  to  an 
application  for 
an  attachment 
in  a  criminal 
case  should  not 
be  entitled  in  it 
unless  the  re- 
cord is  in  the 
King'e  Bench, 
but  should  be 
entitled  in  the 
Court  only. 


Rex  f?.  Stretch. 
(Before  the/our  Judges*) 

rr .  CLARKSON  shewed  cause  against  a  rule  nUi, 
obtained  by  6.  T.  White^  for  an  attachment  against  a 
person  named  Aurioh  for  not  attending,  pursuant  to  a 
Crown  Office  subpoena,  the  Middlesex  Sessions,  on  tb^ 
trial  of  the  defendant,  who  was  charged  with  keeping  a 
gambling  house.  The  affidavits  on  which  the  application 
was  made  appeared  to  have  been  sworn  on  the  ^th 
and  S8th  o{  April;  the  trial,  for  non-attendance  at  wbicb 
the  attachment  had  been  moved  for,  having  taken  place  at 
the  Middlesex  Sessions,  on  the  II th  December  last.  In 
the  first  place,  he  objected  to  the  application  on  the 
ground  of  its  being  too  late.  The  person  at  whose  in- 
stance the  rule  had  been  obtained  might  certainly  have 

come  earlier  than  the  25th  April.     He  referred  to v. 

SL  Leger  (a),  where  it  was  ruled,  that  **  the  motion  for  an 
attachment,  against  a  person  subpoenaed  as  a  witness,  for 
not  attending,  should,  as  in  other  cases  of  contempt,  be 
brought  forward  as  soon  as  possible ;  and  therefore  the 
Court  refused  an  attachment  in  Hilary  Term  for  non- 
attendance  at  the  preceding  Summer  Assizes,  and  left  the 
party  to  his  civil  remedy."  In  the  present  case,  the  pro- 
secutor might  have  applied  in  Hilary  Term.  Next,  be 
relied  on  his  own  affidavits  as  shewing  that  Auriol  was  not 
called  by  the  officer  of  the  Court  on  his  subpoena;  and  be 
cited,  in  support  of  this  objection,  Rex  v.  Stretch  (b). 

G.  T,  White,  in  support  of  the  rule,  objected  that  the 
affidavits  on  which  cause  was  shewn  were  improperly 
entitled.  They  were  entitled  "  In  the  King's  Bench"  and 
not  "  The  King  v.  Stretch,''  as  they  ought  to  be. 


(a)  2  Tidd,  Prac.  p.  807,  ed.  9. 


(Jb)  Ante,  vol.  3,  p.  368. 
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Lord  Denman,  C.  J.,  was  of  opinion,  that  as  the  record      ^^ 
in  the  prosecution  of  "  The  King  v.  StretcV  wa»  not  in 
Court,  the  affidavits  were  properly  entitled. 

G.  T.  White,  in  support  of  the  rule,  contended,  that 
the  delay  in  applying  for  the  attachment  was  no  answer 
to  the  application,  where  the  contempt  had  been  incurred 
by  disobeying  a  subpesna  to  attend  on  the  trial  of  an 
indictment*  On  the  question  whether  it  was  necessary 
that  the  witness  should  be  called  on  his  subpcBnUt  he 
referred  to  Dixon  v.  Lee  (a),  where  the  full  Court  of  Ex- 
chequer heldy  that  upon  a  motion  to  attach  a  witness  for 
disobedience  to  a  subpodna,  in  not  attending  at  the  trial, 
an  affidavit  that  she  was  called  three  times  in  open  Court 
is  sufficient,  without  alleging  that  she  was  called  upon 
the  subpeena.  He  also  cited  Mr.  Justice  Holroyd's  judg- 
ment in  Barrow  ▼.  Humphreys  (6).  The  case  of  Rex  v. 
Stretch  might  have  been  well  decided  in  the  way  it  was 
on  other  grounds  than  that  of  the  defendant  not  having 
been  called  on  his  subpcena,  as  there  was  in  that  case  a 
sufficient  answer  on  the  merits. 

Lord  DsNMAN,  C.  J. — In  the  present  case,  it  is  not 
necessary  to  enter  into  the  disputed  question  of  practice 
as  to  the  mode  of  calling  the  witnesses.  We  have  quite  a 
sufficient  ground  for  refusing  the  attachment  on  account 
of  the  length  of  time  which  has  elapsed  since  the  alleged 
contempt  was  committed.  It  seems  to  me,  that  parties 
who  seek  to  enforce  the  summary  remedy  of  attachment 
should  come  promptly  after  the  commission  of  the  sup- 
posed contempt.  If  the  application  be  made  early,  the 
party  may  be  able  to  give  an  adequate  reason  for  not 
having  obeyed  the  exigency  of  the  writ,  but  which  he 
would  not  be  able  to  do  where  unreasonable  delay  takes 

(a)  Ante,  yol.  3,  p.  259.  (fi)  3  B.  &  Aid.  598. 
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pkce.  For  this  reasoDj  I  think  the  application  for  an 
attachment  should  be  made  at  the  earliest  opportunity; 
and  so  great  a  delay  having  taken  place  in  the  present 
instance^  I  am  of  opinion  that  the  present  rule  ought  to 
be  discharged. 

LiTTLEDALEj  J. — I  think  the  delay  on  the  pavt  of  the 
prosecutor  is  quite  a  sufficient  reason  for  discharging  the 
present  rule.  The  application  ought  to  have  been  made 
in  Hilary  Term. 

Patteson,  J. — ^I  think  the  case  of  Barrow  v.  Hum" 
phreys  (a)  is  dearly  distinguishable  from  the  present. 
The  case  of  Dixon  v.  Lee  in  the  Exchequer  was  before 
that  of  Rex  v.  Stretch*  If  that  had  been  brought  to  my 
attention  at  the  time  I  decided  Rex  v*  Stretch,  I  certainly 
should  not  have  expressed  so  strong  an  opinion  as  to  the 
necessity  of  the  defendant  being  called  on  his  subpoena. 
I  think  the  delay  in  the  present  case  is  a  sufficient  ground 
for  discharging  the  present  rule. 

Williams,  J. — The  application  was  too  late. 

Rule  discharged  without  costs. 

(a)  3  B.  &  Aid.  698. 


YOUDE  f?.  YOUDE. 

e/.  jB^  1X£  y  shewed  cause  against  a  rule  obtained  by 
Tyrwhit  for  changing  the  venue  from  Middlesex  to  Den^ 
high.  It  was  an  action  on  an  annuity  bond,  and  the  defen* 
madcimti?after  ^*"*  ^*^  pleaded  three  pleas: — First,  non  est  factum;  se- 
iasue joined.        concf/y,  payment;  thirdly,  a  set-off.     He  objected  in  the 

first  instance  that  the  declaration  being  on  a  specialty,  the 


In  an  action  on 
a  specialty,  an 
application  to 
change  the 


I 


y 
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application  was  premature.     It  ought  not  to  have  been         1835. 

made  until  issue  was  joined,  as  until  then,  it  could  not       „ 

appear  what  were  the  real  questions  which  the  parties  v. 

would  go  to  the  assizes  for  the  purpose  of  trying.     What 

the  ultimate  matter  in  dispute  would  be  between  them 

must  depend  on  the  replication.   In  the  case  of  Weatherby 

y.  Goring  (a),  the  Court  held^  that  before  issue  joined  an 

application  to  change  the  venue  inan  action  on  a  specialty 

could  not  be  entertained.     That  was  an  action  of  covenant 

on  an  indenture  of  apprenticeship.    Therei  the  Court  said, 

'*  the  motion  was  made  too  soon.     Until  issue  has  been 

joined,  the  Court  cannot  tell  whether  the  defendant  in* 

tends  to  set  up  any  defence  to  the  action,  and  he  cannot 

be  entitled  to  change  the  venue  in  an  action  on  a  specialty, 

unless  it  appears  clearly  that  he  will  have  some  witnesses 

«  to  examine  on  the  trial  of  the  cause.''    In  Bohrs  v.  Ses* 

9ums  (b),  in  covenant  on  a  farming  lease  of  land  in  Essex 

for  breaches  of  covenants  relating  to  the  cultivation  of  the 

land,  the  Court  refused  to  allow  the  venue  to  be  changed 

from  Middlesex  to  Essex  before  plea  pleaded.    He  also 

cited  Parmeter  and  Another  v.  Otway  (c),  which  was  to 

the  same  effect. 

Tyrwhittj  in  support  of  the  rule,  contended,  that  the 
case  of  Weatherby  v.  Goring  was  not  in  its  facts  like  the 
present.  There,  the  application  to  change  the  venue  was 
made  before  plea.  In  the  two  latter  cases  cited  on  the 
other  side,  the  Court  had  only  determined,  that  the  appli- 
cation could  not  be  made  before  plea  pleaded.  Under 
these  circumstances,  the  question  now  arising  before  the 
Court  had  not  as  yet  been  determined.  After  plea  pleaded^ 
the  application  could  not  be  considered  as  too  early,  as  the 
Court  could  judge  from  the  nature  of  the  pleas  whether 

(a)  5  Dowl.  &  Ry.  441 ;  3  B.  &  C.  55l  (6)  Ante,  vol.  2,  p.  699. 

(c)  Ante,  vol.  3,  p.  66. 
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the  defendant  really  intended  from  the  consideration  of 
their  nature  to  call  witnesses.  There  could  be  no  neces- 
sity to  wait  for  the  replication^  as  it  would  be  clear  from 
the  pleas  themselves  what  the  replication  must  be. 

C0LERIDOB9  J. — I  shall  decide  this  case  on  the  authority 

of  Weaiherby  v.  Goring.    It  was  decided  in  that  case  that 

the  application  ought   not  to  be   made   till  after   issue 

joined;  and  the  subsequent  decisions  which  have  been 

cited  are  not  inconsistent  with  the  judgment  in  that  case. 

It  is  true  there  may  be  certain  cases,  in  which  we  can  say 

almost  with  certainty  what  the  issue  between  the  parties 

will  ultimately  be  after  plea  pleaded.     But,  in  laying  down 

a  general  rule,  it  is  better  to  decide  according  to  what  is 

generally  likely  to  happen  than  to  what  may  occasionally 

occur,  and  in  general  we  cannot  tell  what  the  replication 

may  be.    The  safer  rule  is  to  wait  until  issue  is  joined, 

before  an  application  to  change  the  venue  is  made.    The 

present  rule  must,  therefore,  be  discharged,  but  without 

costs,  as,  under  the  circumstances,  there  were  fair  grounds 

for  making  the  motion. 

Rule  discharged,  without  costs. 


An  affidaTit  of 
debt  claiming 
interest,  must 
gbew  that  it 
accraed  pur- 
suant to  agree- 
ment. 

An  affidavit 
of  debt,  bad 
as  to  part,  la 
insufficient 


Drake  and  Others  r.  Harding. 

JjLOGGINS  shewed  cause  against  a  rule  obtained  by 
Barstow,  for  discharging  the  defendant  out  of  custody,  on 
the  ground  of  a  defect  in  the  affidavit  of  debt.  It  was  in 
these  terms: — **  John  Gribble,  of  Barnstaple^  in  the 
county  of  Devon,  banker,  maketh  oath  and  saith,  that 
Philip  Harding  is  justly  and  truly  indebted  unto  this  de- 
ponent, and  to  Zachary  Hammett  Drake  and  John  Mar- 
shall,  in  the  sum  of  one  hundred  and  twelve  pounds,  for 
principal  and  interest  on  a  several  and  joint  promissory 
note  for  one  hundred  pounds,  bearing  date  the  thirteenth 
day  of  February,  one  thousand  eight  hundred  and  thirty- 
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three,  drawn  by  the  said  Philip  Harding  and  Maria  1835. 
Harding,  payable  to  the  deponent  and  to  Zachary  Ham* 
meti  Drake  and  John  Marshall,  with  lawful  interest  for 
tihe  samej  on  demand.  And  this  deponent  further  maketh 
oath  and  saith,  that  the  said  Philip  Harding  is  justly  and 
truly  indebted  unto  this  deponent  and  to  the  said  Zachary  «« 

Hammett  Drake  and  Jdhn  Marshall  in  the  further  sum  of 
two  hundred  and  fifty-nine  pounds  for  money  lent  and  ad- 
Yancedy  and  paid,  laid  out,  and  expended  by  this  deponent, 
and  by  the  said  Zachary  Hammett  Drake  and  John  Mar^ 
shaU,  to  and  for  the  use  of  the  said  Philip  Harding,  and 
at  his  request,  and  for  money  due  and  payable  from  the 
said  Philip  Harding  to  the  deponent  and  to  the  said  Zch 
chary  Hammett  Drake  and  John  Marshall,  for  interest 
upon  and  for  the  forbearance  of  divers  large  sums  of 
money  due  and  payable  for  the  said  Philip  Harding  to 
this  deponent  and  the  said  Zachary  Hammett  Drake  and 
John  Marshall,  and  by  this  deponent  and  the  said  ^a- 
ehary  Hammett  Drake  and  John  Marshall  forborne  for 
divers  long  spaces  of  time  now  elapsed,  at  the  request  of 
the  said  Philip  Harding.** 

The  objection  to  the  ajfidavit  was,  that  the  claim  to  in- 
terest in  the  second  branch  of  the  aflSdavit  was  not  set 
forth  with  sufficient  certainty.  It  was,  however,  contended 
that  it  was  stated  with  as  much  certainty  as  the  nature  of 
the  claim  required.  The  claim  being  for  interest  generally, 
it  must  be  presumed  to  be  legal  interest.  The  allegation 
here  was  as  exact  as  a  count  in  a  declaration.  He  cited 
White  Y.  Sowerby  (a),  the  marginal  note  of  which  was, 
that  "  an  affidavit  of  debt  claiming  interest  is  sufficient, 
though  it  neither  states  the  amount  of  the  principal  nor 
the  time  when  it  began  to  run."  That  case  waa  exactly 
in  point,  and  decisive  that  the  present  affidavit  was  suffi- 
cient. The  present  rule  ought,  therefore,  to  be  dis- 
charged. 

(a)  Aate,  vol.  3,  p.  684. 
d2 
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1835.  BarsioWf  in  support  of  the  rule,   contended  that  in 

order  to  entitle  a  plaintiff  to  hold  a  defendant  to  bail,  he 
ought  to  shew  with  perfect  certainty  what  was  the  founda- 
tion of  his  claim ;  and  should  leave  nothing  to  intendment. 
But  here,  without  intendment,  the  claim  was  not  set  forth 
with  certainty.     It  had  long  been  decided  that  a  de- 
fendant was  not  liable  to  be  arrested  for  interest  where  it 
accrued  merely  by  way  of  damages.     He  could  only  be 
held  to  bail  for  interest  where  it  accrued  in  pursuance  of 
an  agreement.     But  according  to  the  language  of  this 
affidavit,  the  interest  claimed  by  the  plaintiff  might  be  in- 
terest accruing  due  by  way  of  damages.     It  might  there- 
fore be  sought  by  this  affidavit  to  hold  a  defendant  to  bail 
for  a  debt  not  properly,  in  point  of  law,  the  subject  of 
arrest.     There  was  no  doubt  that  the  decision  referred  to 
was  a  correct  report  of  Mr.  Justice  Williams^s  judgment; 
but  as  it  did  not  appear  that  the  cases  on  the  subject  had 
been  fully  laid  before  his  Lordship,  the  Court  would  not 
be  inclined  to  attach  the  same  weight  to  that  determination, 
which  in  all  other  cases  the  decisions  of  that  learned  Judge 
carried  with  them.    If  it  appeared  in  the  present  case 
that  the  interest  had  been  agreed  to  be  paid  by  the  de- 
fendant, the  case  might  have  been  different.    He  cited 
Callum  V.  Leeson  (a),  where  it  was  decided  by  the  full 
Court  of  Exchequer^  that  an  affidavit  of  debt  for  money 
lent  and  interest,  without  shewing  bow  the  interest  ac- 
crued, is  bad.     Had  this  case  been  brought  to  the  atten- 
tion of  Mr.  Justice  Williams^  his  decision  would  no  doubt 
have  been  different.    The  affidavit  being  bad  as  to  part, 
was  bad  as  to  the  whole  (6). 

Coleridge,  J. — The  principle  is,  that  a  person  may  be 
held  to  bail  for  a  debt,  but  not  for  unliquidated  damages. 
This  principle  has  been  most  frequently  discussed  on 

.     (a)  Ante,  toI.  2,  p.  381.        (6)  Baker  ?.  WeUi,  ante,  voL  1,  p.  631. 


TRINITY  TERMs  5  WILL.  IV,  87 

questions  relating  to  interest  The  only  question  is,  whe-  1835. 
ther  interest  appears  to  have  been  reserved  by  special 
contract;  but  when  I  read  these  words,  I  conclude  it  is 
claimed  as  damages  only.  The  words  are  merely  ^'  for 
the  forbearance  of  divers  large  sums  of  money  due  and 
payable/'  &c.  There  is  nothing  about  any  agreement  to 
pay  interest.  It  might  be  for  the  jury  to  infer  from  the 
circumstances  of  the  case,  that  interest  was  expressly 
agreed  to  be  paid,  but  an  affidavit  to  hold  to  bail  should 
state  it  more  clearly.  I  must  decide  on  this  case  as  it 
comes  before  me,  though  I  feel  the  difficulty  arising  from 
the  case  of  White  v.  Sawerby.  In  that  case,  the  previous 
case  of  CdUum  v.  Leeson  was  not  brought  before  the  at- 
tention of  the  Court.  There  is  no  doubt  that  part  of  the 
affidavit  being  bad,  the  whole  is  bad. 

Rule  absolute. 


Wilkinson  v.  Time. 

JxElLNER  shewed  cause  against  a  rule  nisi,  obtained  where,  in  an 
by  Woriley,  for  entering  up  judgment  and  issuing  ex-  ^^^^^^ 
ecution   for  the    sum  of  1000/.,  unless   the  defendant  for  making  an 

award  pursuant 

would  consent  to  the  time  for  making  the  award  in  this  to  an  order  of 
case  being  enlarged.    The  cause,  which  was  an  action  of  pj^  ^^f^^  ^^ 
trespass,  had  been  referred  by  an  order  of  Nisi  Prius,  in  *''"^*'  ™/!^» 
which  power  was  given  to  the  arbitrator  to  enlarge  the  trator  has  not 
time  for  making  his  award.     Unfortunately,  the  arbitrator  time^^em- 
allowed  the  original  time,  within  which  the  award  was  to  J^^r^^e^^J^ 
have  been  made,  to  elapse  without  enlarging  the  time,  ^u  under  oer- 

tain  circiim* 

The  defendant's  attorney  then  refused  his  consent  to  any  stances  direct 
enlargement.  It  was  now  sought  to  enter  up  judgment  {^^^^na 
for  the  full  amount  of  1000/.,  for  which  the  verdict  had  f"cution 

issued  for  the 

been  taken^  subject  to  the  reference.     Such  a  rule  as  the  sum  for  which 

the  jury  find, 
sul^ect  to  the  re- 
ference, unless  the  enlargement  is  consented  to. 
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1836.        present,  however,  could  only  be  granted  in  actions  for  the 
_1    "  recovery  of  a  debt  and  not  in  an  action  like  the  present, 

^r  ILKlNSON 

«•  where  the  question  was  as  to  taking  water  from  a  particular 

watercourse.  The  case  of  Taylor  v.  Gregory  (a),  where 
the  Court  had  interfered,  the  demand  was  of  money.  In 
the  case  of  Doe  d.  Fisher  v.  Saunders  (Jb)  the  Court  re* 
fused  to  interfere,  it  appearing  that  the  plaintiff's  attorney 
had  been  guilty  of  negligence  in  obtaining  the  order  of 
Nisi  Prius.  In  Halt  v.  Phillips  {e^  the  marginal  note  was 
that  **  when  a  verdict  is  taken  with  damages  subject  to  the 
award  of  an  arbitrator,  if  the  arbitrator  omit  to  make  his 
award  within  the  specified  time,  the  Court  will  send  the 
cause  down  to  a  new  trial." 

Coleridge,  J.-r-I  do  not  think  it  is  necessary  to  lay 
down  a  rule  that  the  Court  will  interfere  in  all  in- 
stances. There  is  no  dispute  that  the  Court  has  the 
power  to  direct  judgment  and  execution  to  issue  for  the 
full  amount  of  the  verdict,  unless  the  defendant  will  con- 
sent to  the  time  for  making  the  award  being  enlarged. 
The  only  question  is,  whether  in  this  particular  case  it  will 
be  right  so  to  interfere*  It  is  not  suggested  that  the  re- 
ference was  not  considered  as  beneficial  at  the  time  the 
cause  was  taken  down  to  the  assizes.  That  which 
was  beneficial  then  might  be  considered  beneficial  if 
the  Court  should  award  a  new  trial,  and  then  the  same 
course  would  have  to  be  pursued.  It  is  not  suggested  that 
any  thing  objectionable  exists  on  the  part  of  the  arbitrator* 
I  think,  therefore,  the  rule  ought  to  be  absolute.  It  will 
be  that  judgment  be  entered  up  and  execution  issued  for 
the  sum  of  1000/L  unless  the  defendant  consents  to  the 
enlargement  of  the  time  for  making  the  award. 

Rule  absolute  accordingly. 

(«)  2  B.  &  Ad.  774.  (6)  3  B.  &  Ad.  783. 

(c)  9  Bing.  89 ;  2  Moo.  &  Sc.  167. 
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Harrison  v.  Ward. 

JmLAULE  and  Peteradorff  shewed  cause  against  a  rule  Where  a  rule  . 
msi  calling  on  William  Turner ^  the  defendant's  late  attor-  onhe^Master's 
ney,  to  shew  cause  why  the  several  sums  of  30/.  15«.  and  JJJ^°y,Jbm 
10/.  13#.  6d.i  items  in  his  bills  of  costs  delivered  to  the  ^^  been  dii- 
defendant,  should  not  be  struck  out  of  such  bilk  and  in-  court  will  not 
serted  in  the  cash  account  thereto,  and  why  the  rule  made  J^vj'JI^roodon 
in  this  cause  on  the  29th  of  April  should  not  be  dis-  {mp«gn»ng  the 

^  bill  on  the 

charged,  and  why  he  should  not  pay  to  the  defendant  the  ground  of  cer- 
costs  of  the  taxation  of  the  said  bills,  and  also  the  costs  of  ha^Qgb!^ 
the  application,  to  be  taxed  by  the  Master.    From  the  affi-  t^u^^^l^^'it 
davits  on  both  sides  these  facts  appeared : — Bills  to  the  initeadofthe 
amount  of  491/.  18«.  4d*  were  sent  in  by  Mr.  Turner  to  his      An  attorney 
dient.     The  usual  order  for  taxation  was  obtained  from  ?"<^u^Ynto 
Mr.  Justice  Litiledale,  and  on  taxation  a  sum  of  80/.  16«.  his  bill  disburse- 

.  ments  made  by 

3d!,  was  taken  off.    A  rule  for  reviewing  this  taxation  was  him  for  his 
obtained,  and  discharged  with  costs.    A  Judge's  order  was  he^hu  no  ^^- 
then  made  for  giving  the  attorney,  Mr.  Turner^  the  costs  of  ^?^^^^.  jf 
taxation.     They  were  accordingly  taxed,  and  an  attach-  there  is  no  spe- 
ment  issued  for  their  amount.    The  present  rule  was  then  ation^of  money 
moved  for  on  the  part  of  the  defendant,  and  the  object  of  ^nt^tohhnto 
it  was,  that  by  removing  certain  sums  mentioned  in  it  suchdisbune- 

ments* 

from  the  bill,  more  than  a  sixth  would  be  taken  off  the  re- 
mainder, and  thus  the  client  would  become  entitled  to  the 
costs  of  taxaticna,  and  of  course  the  proceedings  on  the  at- 
tachment stayed.  The  ground  of  the  application  was,  that 
in  the  bill  the  two  sums  in  question  were  introduced  as  dis- 
bursements, although  they  were  specific  payments,  over  the 
amount  of  which  the  attorney  had  no  control;  while  at  the 
same  time,  it  appeared  in  the  cash  account  annexed 
to  the  bill,  that  a  sum  of  59/.  I2s.  had  been  received 
by  hinu  It  was  difiicult  to  conceive  on  what  ground 
the  introduction  of  those  two  sums  was  objection- 
able.   If  the  sum  of  59/.  I2s.  had  been  given  to  the  at* 
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1835.  ^  torney  with  directions  to  him  to  apply  it  to  a  specific  pur- 
pose without  his  being  allowed  to  exercise  any  discretion 
on  the  subject,  the  introduction  of  the  application  of  that 
sum  as  a  disbursement  would  be  objectionable.  In  Wool* 
Uson  V.  Hodgson  (a)  it  was  held,  that  an  attorney  employed 
to  defend  an  action,  and  receiving  from  his  client  the  debt 
and  costs  for  the  purpose  of  being  paid  over  to  the  plain- 
tiff, is  not  entitled  to  make  that  sum  an  item  in  his  bill  so 
as  to  increase  the  amount  of  it.  But  here,  there  was  no- 
thing to  shew,  that  any  specific  payment  had  been  made 
for  any  specific  purpose.  The  present  did  not  come  with- 
in  the  principle  of  that  case.  It  was  more  fike  the  case  of 
Taylor  v.  Shackleion,  referred  to  by  Mr.  Baron  BoUand  in 
his  judgment  in  that  case.  His  Lordship  said,  "  There  was 
a  case  in  the  Common  Pleas,  of  Taylor  v.  Shacileton,  where 
the  attorney  had  received  65/.  to  pay  counsel's  fees  at  the 
assizes  at  York,  and  it  was  held  that  that  sum  was  properly 
made  an  item  in  the  bill;  but  I  thought  there  was  a  distinc- 
tion between  the  cases;  here  the  debt  and  costs  were  a  sum 
specifically  received  and  paid.**  The  mere  fact  of  a  sum 
being  paid  by  the  client  to  his  attorney  does  not  interfere 
with  the  taxability  of  the  items  in  which  that  sum  may  be 
disbursed.  In  Franklin  v.  Feaihersionhaugh  (6),  the  Court 
held  that  an  attorney  is  authorized  to  insert  in  his  bill  of 
costs  the  amount  paid  to  a  proctor  employed  by  him  for 
his  client;  and  in  considering  whether  more  than  one  sixth 
has  been  taken  off,  the  entire  amount  of  the  bill  must  be 
taken  inclusively  of  such  proctor's  bill.  Again,  in  Hays  v» 
Trotter  {c)^  it  was  decided  that  a  defendant's  attorney's  bill 
having  been  delivered  to  his  client,  and  more  than  a  sixth 
taxed  off,  the  attorney  could  not  afterwards  alter  that 
proportion  by  adding  on  both  sides  of  the  account  a  sum  re* 
ceived  by  him  from  his  client,  and  paid  into  Court.  In  that 
case  the  Court  would  not  allow  an  attorney  to  protect  himself 

(fl)  Ante,  vol.  2,  p.  360.  (6)  3  Nev.  &  Man.  779. 

(c)  3  Nev.  k  Man.  174. 
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from  paying  the  costs  of  taxation  by  introducing  a  sum  1835. 
directed  by  his  client  to  be  applied  to  a  particular  purpose 
into  his  bill.  So^  here  the  Court  would  not  allow  a  client 
to  protect  himself  from  paying  the  costs  of  taxation  which 
he  had  incurred  by  taking  out  of  the  attorney's  bill  items 
which  he  was  entitled  to  charge.  Under  these  circum- 
stances, the  present  rule  ought  to  be  discharged.  A 
preliminary  objection,  however,  might  have  been  taken 
to  the  application,  for  the  whole  was,  in  fact,  res  judicata. 
The  whole  matter  bad  been  referred  to  the  Master, 
and  the  rule  for  a  review  of  his  taxation  discharged. 
All  objections  to  the  items  charged  in  the  bill  were  or 
ought  to  have  been  taken  either  on  the  taxation  or  on  the 
discussion  of  the  rule.  The  present  was  therefore  merely 
an  attempt  to  have  a  second  review  of  the  Master's  tax- 
ation. 

ErlesLTid  O.  T.  White,  in  support  of  the  rule,  contended, 
that  this  was  not  a  matter  which  had  already  been  decided. 
On  the  rule  for  the  review  of  the  Master's  taxation,  the 
question  was  as  to  the  gross  amount  of  allowance  or  disal- 
lowance. But  the  subsequent  application  of  Mr.  Turner  to 
obtain  an  attachment  for  not  paying  the  costs  of  taxation 
compelled  the  defendant  to  come  to  the  Court  to  consider 
the  propriety  of  the  introduction  by  the  attorney  of  certain 
sums  into  his  bill.  The  present  case  was  similar  to  that 
of  WooUison  v.  Hodgson,  already  cited.  There  the  attorney 
cotild  exercise  no  discretion  as  to  the  amount  which  he  was 
to  pay,  and  therefore  the  Court  held  that  the  sum  paid 
was  not  properly  introduced.  In  the  case  o{  Franklin  v. 
Featherstonhaugh,  the  attorney  might  have  exercised  some 
discretion,  and  therefore  the  Court  was  of  opinion,  that  the 
sum  in  question  might  be  made  an  item  in  his  bill.  In  the 
case  of  Hays  v.  Trotter,  the  Court  proceeded  on  the  same 
principle  as  in  WoolUson  v.  Hodgson.  The  principle  to 
be  drawn  from  these  cases  was,  that  where  a  payment  was 
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1835.         of  such  a  nature,  that  the  attorney  could  not  exercise  any 
,t    ''^^       discretion  over  it  as  to  its  amount,  it  ought  not  to  be  in- 

Harribon 

0.  troduced  into  the  bill.     Here  the  amounts  in  question  were 

of  that  description,  and  therefore  ought  not  to  be  intro- 
duced into  the  attorney's  bill. 

CoLBRiDQE,  J. — Before  I  examine  the  merits  of  the  case, 
it  is  right  to  observe  that  I  think  the  application  might  have 
been  answered  by  the  preliminary  objection,  that  the  case 
has  been  heard  and  decided  before.  Because,  though  Mr. 
7\tmer  and  these  parties  were  before  the  Court  with  an  os- 
tensibly different  object,  namely,  for  the  purpose  of  reduc- 
ing the  gross  amount  of  the  bill,  yet  I  think  that  the  parties 
bringing  the  bill  before  the  Court  were  bound  to  make  every 
objection  to  which  they  considered  the  bill  liable.  Unless 
some  such  rule  were  to  be  adopted,  that  a  case  once  de- 
cided cannot  be  brought  before  the  Court  again,  it  would 
be  impossible  that  the  public  business  could  be  completed* 
But  as  the  matter  has  been  strongly  pressed,  I  will  give 
my  judgment  on  the  merits  of  the  application. 

The  question  is,  as  to  the  propriety  of  introducing  these 
two  sums  into  Mr.  Turner^s  bill.  If  they  have  been  pro- 
perly introduced,  then  this  application  must  fail.  In  the 
first  place,  what  says  the  act  of  Parliament  on  which  the 
right  of  taxation  depends.  The  2  Geo.  2,  c.  S3,  s.  28, 
provides,  that  an  attorney  shall  deliver  to  his  client  a  bill 
of  his  ''  fees,  charges,  and  disbursements."  That  is  the 
bill  which  is  to  be  submitted  to  taxation,  and  it  is  accord- 
ing to  the  sum  taken  off  the  bill  on  taxation  that  the  liabi- 
lity to  pay  the  costs  of  such  taxation  is  to  be  determined. 
According  as  the  sum  taken  off  has  or  has  not  amounted 
to  one  sixth,  the  Courts  have,  except  under  special  circum- 
stances, determined  that  the  attorney  or  the  client  shall  pay 
those  costs.  Now,  when  this  motion  was  made,  I  should 
collect  that  the  ground  stated  was,  that  a  sum  of  money 
had  been  paid  by  the  client  to  the  attorney  to  liquidate  a 
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certain  demand ;  that  that  demand  consisted  of  these  two         1835. 
sums^  and  that^  therefore,  they  ought  not  to  haYe  been      „ 
iDtroduced  into  the  bilL    If  it  had  been  shewn  that  the  59/.  v. 

lS«.had  been  paid  by  the  client  to  the  attorney  to  make  some 
specific  payment,  over  the  amount  of  which  the  attorney 
was  to  haYe  no  discretion,  and  that  therefore  he  was  to 
act  merely  as  a  conduct  pipe,  then,  according  to  the  case  of 
WaoUison  y.  Hodgson,  that  would  not  properly  be  a  dis- 
bursement, which  ought  to  be  introduced  as  a  taxable  item 
into  the  bill.  But  that  does  not  appear  here  to  haYe  been  the 
case.  The  sum  of  59/.  I2s.  was  one  of  seYeral  sums  paid 
by  the  client  to  his  attorney.  Mr.  Erie  said,  that  the  test 
by  which  to  try  whether  items  ought  to  be  introduced  into 
the  bill  was,  by  considering  whether  they  were  charges  over 
which  the  attorney  could  exercise  any  skill  or  care  as  to 
their  amount.  If  they  were  such,  then  they  were  not  tax- 
able items,  and  ought  not  to  be  introduced  into  the  bill. 
In  order  to  determine  whether  this  is  a  true  test,  let  us 
look  at  the  act  of  Parliament,  and  ask  whether  such  a 
sum  is  a  disbursement.  Is  not  such  a  payment  a  disburse- 
ment, although  absolutely  fixed  by  some  other  means  than 
the  attorney's  discretion  ?  If  the  client's  money  come  ge- 
nerally to  the  hands  of  the  attorney  without  any  specific 
direction  as  to  the  mode  of  applying  it,  and  he  uses  it  for 
the  client's  purposes,  although  the  proportions  in  which 
he  shall  use  it  is  not  determined  by  bis  discretion,  such 
use  must  constitute  a  disbursement  within  the  meaning  of 
the  act  of  Parliament,  and  consequently  be  properly  intro- 
duced into  the  attorney's  bill.  The  test,  therefore,  sug- 
gested at  the  bar  does  not  appear  to  me  a  true  one.  I 
think,  therefore,  that  the  present  rule  ought  to  be  dis- 
charged, and  with  costs. 

Rule  discharged  with  costs* 
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1835. 


The  Court  will 
allow  judgment 
to  be  entered  up 
on  an  old  war- 
rant of  attorney 
on  the  17th 
of  May,  al- 
though the  de- 
fendant has  not 
been  seen  alive 
since  the  23rd 
of  Ajnil  pre- 
vious. 


Watts  r.  Bury. 

HUMFREY  moYcd  on  the  17th  of  Mat/  for  leave  to 
sign  judgment  on  an  old  warrant  of  attorney.  The  affida- 
vit on  which  he  moved  stated,  that  defendant  had  been 
seen  alive  on  the  SSrd  of  Jpril.  The  defendant  had  con- 
sequently not  been  seen  alive  during  the  term.  Since  the 
promulgation  of  3  Reg.  Gen.  H.  T,  4  Will,  4  (Pleading 
Rules)  (a),  that  was  not  necessary  to  be  shewn.  The  words 
of  that  rule  were^  *Uhat  alljudgments,  whether  interlocu- 
tory or  final,  shall  be  entered  of  record  on  the  day  of  the 
month  and  year,  whether  in  term  or  vacation,  when  signed, 
and  shall  not  have  relation  to  any  other  day."  This  rule 
having  abolished  the  principle  of  relation,  it  was  immate- 
rial at  what  time,  so  far  as  respected  the  term,  the  defend- 
ant had  been  seen  alive.  In  the  case  of  Cockmanv. 
Hellyer  (&),  the  Court  allowed  judgment  to  be  signed  on 
the  first  day  of  term,  the  affidavit  stating  that  the  defend- 
ant had  been  seen  alive  on  the  day  previous.  When  once 
the  necessity  for  shewing  the  defendant  to  be  alive  within 
the  term  was  removed,,  it  was  difficult  to  put  a  limit  to  the 
time  within  which  he  must  appear  to  have  been  alive. 
Some  Judges  said,  it  must  appear  that  the  defendant  was 
alive  within  a  reasonable  time,  but  that  afforded  a  very 
uncertain  guide.  The  plaintiff  would  sign  judgment  at 
his  own  peril,  as,  if  the  defendant  were  dead  at  the  time 
of  signing,  he  would  have  had  the  expense  and  trouble  of 
signing  without  any  corresponding  advantage. 

Coleridge,  J. — ^You  may  take  your  rule  for  signing 
judgment. 


Rule  granted. 


(a)  Ante,  toI.  2,  p.  313. 


{h)  Ante,  toI.  2,  p.  816L 
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1835. 

Yardley  r.  Jones. 

JSUSB  Y  shewed  cause  against  a  rule  niH  obtained  by  it  is  sufficient 
Arnold f  for  setting  aside  the  writ  of  summons  for  irregu-  auoniey  plain. 
larity.     The  plaintiff  was  an  attorney,  and  sued  in  person,  ^'  *^**  J^^"^ 
and  the  objection  was,  that  his  residence  w^s  not  suffi-  writofsum- 
dently  stated  in  the  indorsement  on  the  back  of  the  writ^  ^  particular 
according  to  the  provisions  of  the  Uniformity  of  Process  j/*dnyh£!*to 
Act,  and  the  form  prescribed  in  the  schedule  to  that  reside  there. 

An  attorney 

Statute.     In  the  schedule  to  the  act,  where  the  writ  was  piaintiflTs  place 
issued  by  the  plaintiff  in  person,  the  form  of  the  indorse-  pro^<^K^d-  ^ 
ment  was,  *'  This  writ  was  issued  in  person  by  A.  B.,  who  enw"  of  which 

'  '^  "^  ,     to  describe  him* 

resides  at ."    The  indorsement  here  was,  **  This  writ      Sembie,  that 

was  issued  by  William  Yardley,  o{  Nelson  Terrace,  Stoke  tcribedofhu 
Nemngton,  in  the  county  of  Middlesex,  attorney,  in  per-  ^'jj^^^jJe  J^' 
son.**     The  mere  substitution  of  the  word  *'  of*  for  "re*  not  carry  on  his 
sides  at"  could  make  no  possible  difference  in  the  meaning  would  be  suffi- 
of  the  indorsement,  and,  therefore,  could  not  constitute  any  *^  An  alteration 
inreinilarity.     Another  objection  was,  that  "  Nelson  Ter^  *"  *^«  order  of 

®  -^  ,  ^  ,  the  words  of 

race,  Stake  Nemngton^^  was  not  his  real  place  of  abode,  theindorsementp 
because  his  private  residence  was  at  West  Hackney.  It  brothers, is im- 
was  true  that  the  plaintiff  had  a  private  residence  at  West  ™*teriai,ifthc 

^  *  ^  ^  sense  remains 

Hackney,  but  his  office,  where  he  carried  on  his  business,  the  same. 
was  at  Nelson  Terrace,  Stoke  Newington,  That  was  the 
proper  place  of  abode  for  the  attorney  to  mention  on  the 
process,  as  that  was  the  place  where  he  might  be  most 
convemently  found.  The  order  of  the  words,  and  the  in- 
tit>duction  of  the  word  **  attorney,*'  must  be  immaterial. 
It  was  also  sworn  that  there  was  no  number  to  the  house, 
therefore  none  could  be  ^ven. 

Arnold,  in  support  of.  the  rule,  contended,  that  the  form 
prescribed  by  the  statute  must  in  all  cases  be  strictly  pur- 
sued. He  cited  Smith  v.  Crump  (a),  where  Mr.  Justice  Parke 

{a\  Aate>  vol.  1,  p.  519. 
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1835.  made  these  observations — ''  The  statute  provides  the  form 
in  which  the  summons  is  to  be  drawn,  and  if  parties  will 
not  take  the  trouble  of  looking  at  the  act  before  they  pro- 
ceed, they  must  take  the  consequences.  If  we  once  enter 
into  the  question  as  to  what  is  material  and  what  is  imma- 
terial in  the  process,  we  shall  have  innumerable  questions 
of  that  sort  coming  before  the  Court.  The  best  way  is 
to  make  parties  remember  the  course  they  ought  to  pur- 
sue by  setting  aside  their  proceedings  for  not  doing  what 
they  ought.**  Again,  in  Rice  v.  Huxley  (a).  Lord  Lynd^ 
hursi  observes,  *^  There  are  certain  forms  prescribed  by  the 
act,  which  directs  that  they  shall  be  adopted.  It  is  a  mat* 
ter  of  great  public  convenience  that  they  should  be  ad- 
hered to."  Here  a  dereliction  bad  been  committed  of  the 
form  prescribed  by  the  act  of  Parliament,  and,  therefore, 
the  process  ought  to  be  set  aside.  The  place  of  abode 
here  given,  in  which  the  plaintiff,  who  was  an  attorney, 
carried  on  his  business,  was  not  a  sufficient  compliance 
with  the  act  of  Parliament.  A  distinction  was  taken  be- 
tween the  attorney's  abode  and  his  residence  in  sect.  12  of 
the  2  WilL  4,  c.  39.  That  section  directed  that  every 
writ  issued  by  authority  of  the  act  '*  shall  be  indorsed  with 
the  name  and  place  of  abode  of  the  attorney  actually  suing 
out  the  same ;  but  in  case  no  attorney  shall  be  employed 
for  that  purpose,  then  with  a  memorandum  expressing  that 
the  same  had  been  sued  out  by  the  plaintiff  in  person, 
mentioning  the  city,  town,  or  parish,  and  also  the  name  of 
the  hamlet,  street,  and  number  of  the  house  of  such  plain- 
tiflP's  residence,  if  any  such  there  be."  The  meaning  of 
this  section  must  be,  that  where  the  attorney  acted  in  his 
character  of  attorney  for  another  person,  the  place  where 
he  carried  on  his  business  must  be  indorsed ;  but,  when 
he  was  the  plaintiff  himself  in  a  cause,  his  place  of  resi- 
dence, where  he  slept  and  his  family  resided,  must  be  in- 

(a)  Ante,  vol.  2,  p.  231. 
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serted.  Under  these  circumstances^  the  present  rule  ought        1835. 
to  be  made  absolute. 


Coleridge*  J. — ^I  am  of  opinion  that  this  rule  ought  to 
be  discharged.  I  agree  with  the  observation  that  it  is  im- 
portant to  adhere  to  the  forms  prescribed  by  the  legisla- 
ture. It  would  lead  to  dangerous  questions  if  we  were  to 
admit  their  materiality  to  be  discussed.  But  I  think  that 
ihe  present  case  ought  to  be  decided  according  to  the 
principle  suggested  by  Mr.  Justice  Vaughan,  in  the  case 
of  Forbes  v.  Mason  (a),  where,  on  a  similar  application  to 
the  present,  he  said,  ^*  Can  ingenuity  suggest  a  variance 
in  the  meaning?"  So,  in  the  present  case,  I  ask,  can  in- 
genuity suggest  any  difference  between  **  A.  B.  of**  and 
**  A.  B.  who  resides  at?"  I  cai^  see  none.  But  then  it 
is  said  that  there  is  a  difference  recognised  by  the  act  of 
Parliament  between  ''residence''  and  "abode;"  that  as 
the  legislature  has  mentioned  two  things,  it  must  be  taken 
to  have  meant  two  different  things.  It  is  said  that  the 
''abode"  of  the  attorney  must  mean  his  place  of  business. 
I  should  rather  have  thought,  however,  that  it  meant  the 
place  where  his  family  resided,  if  any  distinction  were  to 
be  made.  But  I  do  not  think  that  the  legislature  intended 
to  make  any  distinction  between  "abode"  and  '^resi- 
dence." The  alteration  in  the  order  of  the  words  can 
make  no  difference  in  the  meaning  of  the  indorsement,  and 
the  introduction  of  the  word  "attorney"  cannot  vitiate  it, 
as  that  only  operates  as  an  additional  description.  Then, 
the  objection  that  the  number  of  the  house  has  been  omit- 
ted is  equally  unavailing,  because  it  is  sworn  that  there  is 
none  to  the  house.  We  should  lose  the  fair  meaning  of 
acts  of  Parliament  if  such  exceedingly  subtle  objections 
were  allowed  to  prevail.  As  it  does  not  appear  to  me  that 
ingenuity  can  suggest  a  variance  in  the  meaning  between 

(a)  Ante,  vol.  3,  p.  104. 
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1835.         the  words  used  and  the  words  prescribed  by  the  act  of 
Parliament,  I  think  the  present  rule  must  be  discharged^ 
V.  with  costs. 

Rule  discharged,  with  costs. 


Hanson  v.  Shackelton. 
A  writof  sum-     x^ARROW  shewed  cause  against  a  rule  nisi,  obtained  hy 

nonSy  dftted  on      v« 

a  Sundaif,  is  a     Robert  Bayly,  junr.9  for  setting  aside  the  writ  of  summons 

oy^on  ifnot*   ^^  '^^®  ^*®®»  *"^  *''  proceedings  thereon.    The  objection 
waitred  by  ispte   was,  that  the  writ  was  dated  on  a  Sunday.    He  objected^ 

TheCoartii  however,  that  the  application  was  too  late.     The  writ  had 

judicial  nodoe  ^^C"  served  on  the  5th  May,  and  the  declaration  filed  on 

dS'iSf'^'"  the  23rd.     On  the  28th  the  plaintiff  was  served  with  the 

month  fioiB  on  a  present  rule.    By  1  Reg.  Gen.  H.  T.  2  Will.  4,  s.  S3  (a), 

SutuU^,  .  Ill  1.       .  •« 

It  was  ordered,  that  "  no  apphcation  to  set  aside  process 
or  proceedings  for  irregularity  shall  be  allowed,  unless 
made  within  a  reasonable  time.*'  Here,  the  application 
was  to  set  aside  the  process,  and  it  was  not  made  within  a 
reasonable  time;  the  present  rule  ought,  therefore,  to  be 
discharged.  He  cited  Tyler  v.  Green  {b),  the  marginal 
note  of  which  was — "  A  writ  was  served  on  the  25th  of 
October.  An  application  on  the  3rd  of  November  to  set 
aside  the  service  for  irregularity  (the  2nd  being  a  Sunday), 
was  held  to  be  out  of  time,  and  that  it  should  have  been 
made  on  the  1st.'* 

Bayly,  in  support  of  the  rule,  contended,  that,  as  to  the 
objection  on  the  other  side,  which  proceeded  on  the  sup- 
position that  the  defendant's  laches  had  operated  as  a 
waiver  of  the  objection,  it  was  to  be  observed,  that  the  de- 
fect of  which  complaint  was  here  made  did  not  merely 
amount  to  an  irregularity,  but  to  a  nullity.    An  irregula- 

(a)  Ante,  vol.  1,  p.  187.  (^)  Ante,  vol.  3,  p.  439. 
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rity  might  be  waivedi  but  a  nullity  could  not.     He  cited         1835. 
Garrait  v.  Hooper  (a)  and  Roberts  v.  Spurr  (&).    He  con« 
tended  that  Sunday  was  a  dies  nan  juridicus,  and  that  a  v. 

writ  bearing  date  on  that  day  was  clearly  void;  and  cited 
Shepherd^ s  Abridgment ^  vol.  3,  181,  ''that  if  any  part  of 
the  proceedings  in  a  suit  of  law  be  entered  and  recorded 
to  be  done  on  Sunday,  it  makes  the  whole  void;**  and  the 
ease  of  Vaughan  v*  Lloyd,  shewing  that  if  an  original 
should  bear  date  on  Sunday,  the  appearance  of  the  party 
would  not  help  it.  Viner's  Abrid.,  tit.  Sunday,  C.  Again, 
by  8  WiU.  4,  c.  39,  s.  \2,  it  was  provided,  "  that  every 
writ  issued  by  authority  of  this  act  shall  bear  date  on  the 
day  on  which  the  same  shall  be  issued,  and  shall  be  tested 
in  the  name  of  the  Lord  Chief  Justice  or  Lord  Chief  Baron 
of  the  Court  from  which  the  same  shall  issue,  or  in  case  of 
a  vacancy  of  such  office,  then  in  the  name  of  the  senior 
puisne  Judge  of  the  said  Court.**  If  the  writ  of  summons 
was  to  bear  date  on  the  day  on  which  it  was  issued,  how 
could  Sunday  be  a  proper  date  for  it,  the  Court  not  sitting 
on  that  day?  The  writ,  therefore,  did  not,  in  conformity 
with  the  provisions  of  that  section,  bear  date  on  the  day 
on  which  it  was  issued.  This  was  another  authority  to 
shew  that  the  writ  was  a  nullity.  The  above-cited  cases 
.  shewed  that  a  nullity  could  not  be  waived;  and,  therefore, 
the  present  rule  must  be  made  absolute. 

CoLBRiDGB,  J.-^Have  you  any  affidavit  shewing  that 
the  day  on  which  this  writ  is  dated  was  a  Sunday? 

Bayly. — ^The  affidavit  does  not  state  that  the  day  on 
which  this  writ  is  dated  was  a  Sunday;  but  the  writ  is  in- 
corporated in  the  affidavit,  and,  the  day  of  the  month  being 
given,  the  Court  is  bound  to  take  judicial  notice  on  what 

(a)  Ante,  vol.  1,  p.  28.  (h)  Ante,  vol.  3»  p.  651. 
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1836.        day  of  the  week  that  day  fell.    The  almanack  is  part  of 


Hanbon 


the  law  of  the  land. 


•'•  Cur.  adv.  vulL 

Shackelton. 

Coleridge,  J. — I  have  consulted  the  other  Judges  of 
the  Court,  and  they  are  of  opinion  that  I  ought  to  take  ju- 
dicial notice  of  what  the  day  was  on  which  this  day  of  the 
month  fell;  and  we  are  also  of  opinion  that,  the  writ  being 
dated  on  a  Sunday,  it  is  a  nullity,  and,  therefore,  that  the 
lapse  of  time  has  not  waived  the  objection.  The  present 
rule  must,  therefore,  be  made  absolute,  but  without  costs. 

Rule  absolute,  without  costs. 


Fielder  r.  Crow. 
The  poverty  of    Mk.NO  WLES  showed  cause  against  a  rule  obtained  by 

a  defendant  ii  .  .  . 

not  a  sufficient  Milfwr  for  judgment  as  in  case  of  a  nonsuit.    The  reason 

proceeding^to  Assigned  in  his  affidavit  was  the  poverty  of  the  defendant; 

trial,  unless  it  \y^i  it  did  not  State  that  the  knowledge  of  that  poverty  had 

knowledge  of  reached   the  plaintiff  since   the   commencement  of  the 

reached  the  action.     A  more   satisfactory  affidavit   could  have  been 

fi!!f^5«?'L  obtained  but  for  the  lateness  of  the  time  at  which  the 

toe  commence* 

mentofthe        rule  was  Served. 

Bait 

Milner  supported  the  rule. 

Coleridge,  J. — It  should  appear  that  the  plaintiff  was 
not  aware  of  the  defendant's  poverty  until  after  the  com- 
mencement of  the  action,  in  order  to  excuse  him  for  not 
proceeding  to  trial.  However,  as  it  appears  that  there 
was  some  delay  in  serving  the  rule,  I  think  it  .may  be  en- 
larged. The  plaintiff  must  pay  the  costs  of  this  applica- 
tion. 

Rule  enlarged  accordingly. 
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CoPELAND  r.  NeVILL. 

TV.  H.  WATSON  moved,  under  the  2  Will.  4,  c.  39,  on  the  Aerirs 
8.  3,  for  leave  to  enter  an  appearance  for  the  defendant^  a  ,„t«fi/iM  and  '' 
dUiringas  having  issued,  and  the  sheriff  having  returned  "*^^  Yd^M^ 
non  est  inventus  and  nulla  bona.  The  aflSdavit  on  which  ^a«,  if  it  appears 
be  moved  was  a  joint  one  of  the  sheriff's  officer  and  a  dantkeepsoutof 
person  named  fFilliam  Willis.  The  affidavit  stated,  that,  '^^  ^^i^',^'** 
on  the  16th  day  of  May  last,  he  went  to  the  residence  of  the  ^^^  Court  will 

,      allow  an  ap- 

said  defendant.  No.  7,  Park  Crescent^  Regent*s  Pari,  in  pearance  to  be 
the  county  of  Middlesex,  and  inquired  for  the  said  defen-  bu^wiu  not  on  ^ 
dant,  for  the  purpose  of  serving  him  with  and  executing  **  "f ™®  »o^on 

•^  "   give  leave  to 

the  writ  o{ distringas  issued  in  this  cause,  hereto  annexed;  stick  up  notice 
when  a  man-servant  there  informed  this  deponent  and  the  the  office. 
said  William  Willis  that  the  said  defendant  and  his  family 
had  recently  left  the  house ;  and  this  deponent  then  in- 
quired of  the  said  man-servant  where  the  said  defendant 
was  to  be  found,  but  could  not  obtain  any  intelligence  of 
the  said  defendant  or  of  his  place  of  residence ;  and  this 
deponent  then  told  the  said  man-servant,  that  he,  this 
deponent,  would  call  again,  and  requested  him  to  en- 
deavour to  learn  where  the  said  defendant  had  gone 
to  reside,  or  could  be  met  with.  And  this  deponent  fur- 
ther saith,  that  he  called  at  the  said  house  for  the  like 
purpose  of  finding  the  said  defendant,  on  the  25th  day 
of  Majf  last,  but  could  not  obtain  any  intelligence  of 
the  said  defendant  or  of  his  place  of  abode ;  and  this 
deponent  further  saith,  that  he,  this  •deponent,  on  the  30th 
day  of  May  last,  again  called  at  the  said  house,  and  in- 
quired for  the  said  defendant,  but  could  not  learn  any 
thing  of  him  or  of  the  place  of  his  abode;  and  this  depo- 
nent then  left  a  true  copy  of  the  said  writ  of  distringas, 
hereto  annexed,  with  a  man-servant  on  the  premises  at 
the  said  house,  No.  7,  Park  Crescent  aforesaid,  and  re* 
quested  bim  to  let  the  said  defendant  have  such  copy,  if 

e2 
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1835.         he  came  there;  and  this  deponent  further  saith,  that  the 
CoPELAND      ^^^   William  Willis  waited  a  little  way   from  the  said 
«•  house,  No.  7,  Park  Crescent  aforesaid,  at  the  two  last 

times  of  the  deponent  calling  there  as  aforesaid,  for  fear 
that  the  said  defendant  should  be  informed  that  a  sheriff*8 
officer  was  inquiring  for  him.  And  this  deponent  further 
saith,  that  Park  Crescent  aforesaid  and  the  immediate 
neighbourhood  there  is  inhabited  by  nobility  and  gentry, 
of  several  of  whose  servants  this  deponent  made  inquiries 
for  the  said  defendant;  but  all  the  information  that  this 
deponent  could  obtain  about  the  said  defendant  was,  that 
he  had  gone  abroad  to  avoid  proceedings  at  law  against 
him  by  his  creditors,  which  information  this  deponent 
believes  to  be  true.  On  this  state  of  facts,  it  was  sought 
to  obtain  leave  to  enter  an  appearance  for  the  defendant, 
and,  at  the  same  time,  leave  to  stick  up  a  notice  of  decla- 
ration in  the  office. 

CoLERinaE,  J. — ^You  may  enter  an  appearance ;  but  I 
cannot  permit  you,  on  this  application,  to  stick  up  a  notice 
of  declaration  in  the  office.  You  must  come  again,  an- 
other day,  for  that  purpose. 

Rule  accordingly. 


W.  H,  Watson^  on  a  subsequent  day,  applied  for  leave 
to  stick  up  a  notice  of  declaration  in  the  office.  His  affi« 
davit  stated  the  additional  facts,  that  the  deponent  had 
gone  to  the  defendant's  house  in  Park  Crescent,  but,  al- 
though he  had  inquired  of  a  female-servant  there,  he 
could  obtain  no  information  as  to  where  the  defendant 
then  was.  The  deponent  served  a  copy  of  the  notice  .of 
declaration  upon  her. 

Coleridge,  J. — You  may  have  leave  to  stick  up  the  no- 
tice of  declaration  in  the  office. 

Rule  accordingly. 


f 


TRINITY  TERM,  5  WILL.  IV.  6S 

1835. 

Batten  v.  Squires. 

JBlNOWLES  applied  for  a  certiorari^  under  the   19  &«6fe, that 
Geo.  3,  c.  70,  s.  4,  to  remove  the  record  of  a  judgment  in  e.  70,  s.  4/em- 
an  inferior  Court  of  record  into  this  Court,  for  the  purpose  J^^ova"i^fj^^^ 
of  suing  out  execution  upon  it    He  felt  some  difficulty  as  p«°^  ^'^^ 
to  whether  the  present  judgment,  which  had  been  obtained  of  ncord,  doet 
by  the  defendant,  was  within  the  statute  on  which  he  "uj^cnte^ob- 
moved.     The  words  of  the  section  were,  **  in  all  cases  «*«»«*  by 
where  final  judgment  shall  be  obtained  in  any  action  or 
suit  in  any  inferior  Court  of  record,  it  shall  and  may  be 
lawful  to  and  for  any  of  his  Majesty's  Courts  of  record  at 
Westminster,  upon  affidavit  made  and  filed  of  such  judg- 
ment being  obtained,  and  of  diligent  search  and  inquiry 
having  been  made  after  the  person  of  the  defendant  or  his 
effects,  and  of  execution  having  issued  against  such  person 
or  effects,  and  that  they  are  not  to  be  found  within  the 
jurisdiction  of  the  inferior  Court,  to  cause  the  record  of 
the  said  judgment  to  be  removed  into  such  superior  Court, 
and  to  issue  writs  of  execution  thereupon  to  the  sheriff  of 
any  county  or  place  against  the  defendants  person  or 
effects,  in  the  same  manner  as  upon  judgments  obtained  in 
the  said  Courts  at  Westminster.^^    The  words  of  the  sec- 
tion only  applied  to  judgments  obtained  by  plaintiffs.   The 
present  case,  although  not  within  the  letter,  was  certainly 
within  the  equity  of  the  act. 

CoLERiDOE,  J. — The  words  of  the  statute  clearly  have 
only  reference  to  judgments  obtained  by  plaintiffs ;  and 
therefore,  in  the  absence  of  authority  to  shew  that  they 
can  be  extended  to  judgments  obtained  by  defendants,  I 
think  I  mu^  hold,  that  you  are  not  entitled  to  your  rule. 
You  may,  if  you  choose,  take  a  rule  nisi. 

Rule  granted. 

KnowleSf  after  this  intimation,  declined  drawing  up  the 
rule. 
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Allenby  r.  Proudlock  and  Stokes^ 

Ad  award  made  -^  TCHERLE  Y,  Serjt.^  and  R.  Alexander  shewed  cause 
an orderaf^iri  *g*^^"st  a  rule  iiMf  obtained  by  C  Cresswell  for  setting 
PHiff,  referring    aside  an  awards  on  various  grounds. 

a  cause  and 
other  matters  in 

be  o^ected™*^        ^*  CresstccU  was  beard  in  support  of  the  rule. 

ta  at  any 

time  before  the  /t  j  r  • 

end  of  the  tena  Cur»  adv,  VulL 

next  after  pnb- 

lication. 

In  stating  the      Thefacts  and  the  arguments  on  both  sides  having  been 

grounds  on  **  ^  ^       ^ 

which  it  is  Diost  fuUy  stated  and  considered  by  the  learned  Judge,  in  his 
aalde  an\ward,  ^^^y  ^^le  judgment|  no  further  mention  of  them  is  here  made. 

it  is  not  suffi- 
cient to  state  a 

general  head  of  CoLERiDQE,  J. — This  was  a  rule  obtained  on  the  30th 
'^misapprehen-  of  January ^  1835,  to  set  aside  an  award  made  on  the  20th, 
u'JL'' of  Ae  re-  and  served  on  the  23rd  D^c«»6<?r,  18S4— and  upon  shew- 
fercnce.**  ing  cause,  a  preliminary  objection  was  taken  that  the  mo* 

tion  was  made  too  late,  being  alter  the  £rst  four  days  of 
Hilary  term,  the  term  immediately  succeeding  the  publi- 
cation of  the  award. 

The  reference  was  made  under  an  order  of  Nisi  Prius, 
in  a  cause  standing  for  trial  at  the  York  Spring  Assizes, 
1834.  A  verdict  was  taken  for  the  plaintiff— the  re- 
ference was  of  all  matters  in  difference  in  the  cause  be- 
tween the  parties — a  verdict  for  plaintiff,  or  nonsuit,  or 
verdict  for  the  defendants  was  to  be  entered,  as  the  arbi- 
trator should  direct — the  defendant's  fourth  plea  was  to 
be  withdrawn — the  arbitrator  was  empowered  to  declare 
what  should  be  done  by  either  party,  and  what  road  the 
defendant  should  have. 

The  general  principle  on  which  the  time  for  moving  to 
set  aside  an  award  is  limited,  is  very  clear ;  in  all  cases 
under  the  statute  of  9  &  10  Will.  3,  c.  15,  the  statute  itself 
by  the  second  section  gives  the  rule,  and  the  motion  must 
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be  made  before  the  last  day  of  the  next  term  after  the         1^^* 
making    and   publication    of  the   award.     In    all    other      allenbt 
cases,  the  Courts  have  to  act  upon  their  own  discretion,  <^- 

which  they  regulate,  however,  by  two  general  rules 
adopted  for  that  purpose;  by  the  first,  the  arbitrator  is 
considered  merely  as  a  substitute  for  the  jury,  and  the 
award  as  standing  in  the  place  of  a  verdict,  from  which  it 
has  followed  that  the  motion  to  impeach  it  is  treated  as  a 
motion  for  a  new  trial,  and  required  to  be  made  within  the 
first  four  days  of  the  term  following  the  publication ; — ^by 
the  latter,  the  limitation  prescribed  in  the  statute  is  con- 
sidered as  a  proper  guide,  and  the  motion  is  required  to 
be  made  before  the  last  day  of  the  term.  Both  these 
rules,  however,  in  their  application  are  under  the  discre- 
tionary power  of  the  Courts,  who  will  relax  them  upon 
sufficient  grounds  shewn. 

In  the  present  case,  the  question  is,  on  which  of 
these  rules  ought  the  Court  to  act  ?  According  to  the 
latter,  the  application  is  in  time — it  is  too  late  according  to 
the  former — and  no  special  grounds  are  assigned  for  any 
relaxation,  if  the  former  be  the  proper  rule  to  apply. 

Upon  principle,  it  should  seem,  that  the  former  rule 
would  only  be  properly  applicable  to  cases  in  which  the 
reference  was  at  Nisi  Prius,  a  verdict  taken  pro  formd, 
and  the  cause  only  referred :  wherever  the  cause  was  re- 
ferred at  an  earlier  stage,  it  would  be  found  in  many  sup- 
posable  circumstances  very  difficult  to  apply  it  with  cer- 
tainty as  to  time ;  and  where  more  is  referred  than  the 
matters  in  the  cause,  the  foundation  of  the  rule  fails ;  and 
as  to  the  matters  out  of  tl^  cause,  with  regard  to  which 
no  action  had  been  brought,  the  reference  would  appear 
rather  to  be  founded  on  the  statute  than  to  proceed  under 
the  general  authority  of  the  Court. 

If  the  earlier  cases  are  referred  to,  the  origin  of  this 
rule,  which  is  of  comparatively  modern  date,  may  be  pre- 
cisely traced;  and  it  is  worth  examination,  for  the  purpose 
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1835.        of  seeing  whether  the  rule  itself  is  properly  applicable  to 

Allbnby      *^®  ^*^  ^^^  before  the  Court.    At  first,  where  a  verdict 
«•  had  been  taken  pro  Jbrmd,  and  was  reduced  by  an  award, 

it  was  usual  not  to  enter  up  judgment  without  leave  of  the 
Court.  In  Kettle  ▼•  Grave  (a),  the  Court  said  the  plain- 
tiff had  no  right  to  enter  judgment  without  leave  of  the 
Court  In  Higginson  v.  Neebitt,  whichTwas  decided  in 
1797  (i),  the  Court  of  Common  Pleas  at  first  thought  the 
motion  must  only  be  for  a  rule  to  shew  cause;  but  being 
pressed  by  the  practice  of  the  King^s  Bench,  it  was  allowed 
to  be  absolute  in  the  first  instance.  In  Qrimes  v.  Naieh  (c), 
which  occurred  in  1796,  a  case  of  the  preceding  year, 
though  later  reported,  the  same  Courts  under  similar  cir- 
cumstances, thought  the  plaintiff  entitled  to  the  poetea, 
without  any  application  to  the  Court.  In  Lee  v.  Lingard{d), 
which  was  decided  in  1801,  the  same  point  was  discussed 
in  the  Court  of  King*s  Bench,  and  decided  in  the  same 
way,  on  the  principle  that  the  award  was  in  place  of  the 
verdict  of  the  jury,  and  followed  by  all  the  same  conse- 
quences. In  Borrowdaile  v.  HUchener  (e},  which  occurred 
in  18QS,  the  Court  of  Common  Pleas  acted  on  this  prin- 
ciple, and  followed  it  out  to  one  of  these  consequences, 
holding  not  merely  that  judgment  might  be  entered  up  on 
the  award  without  application  to  the  Court,  but  that  any 
attempt  to  impeach  the  verdict  as  founded  on  the  award 
(these  are  the  words  of  Lord  Alvanley)  must  be  made 
within  the  first  four  days  of  the  term.  It  is  very  material^ 
however,  to  observe  that  this  observation  was  entirely 
extra-judicial.  The  motion  was  to  set  aside  the  execution 
on  the  verdict  and  judgment:— ;/Srf#,  because  the  verdict 
could  not  be  reduced,  or  judgment  entered  up,  without 
leave  of  the  Court;   secondly,  because  it  could  not  be 

(a)  Barnes,  67.  (<0  1  East,  401. 

(b)  1  B.  &  P.  97-  (e)  3  B.  &  P.  244. 

(c)  1  B.  &  P.  480. 
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.entered  up  before  the  end  of  the  term;  thirdly ^  because        1835. 
there  had  been  no  personal  notice  of  the  award.    The      allenbt 
question  of  moving  to  set  aside  the  award  was  not  in  dis-  f. 

,  Pb.oudlocx« 

cussion.  This  was  a  case  (and  it  is  remarkable  as  being 
the  first  in  which  I  find  the  limitation  imposed  in  terms)  in 
which  the  reference  was  of  all  matters  in  difierence.  The 
verdict^  however,  was  taken  for  ISO/,  and  reduced  by  the 
arbitrator  to  1 13/. ;  and  it  does  not  appear  that  any  thing 
was  done  by  him  in  any  matter  out  of  the  cause.  The 
case  of  Synge,  executor,  v.  Jervoise  (a),  which  follows 
next  in  point  of  time  (ISOT),  is  importanti  as  shewing  that 
the  principle  of  regarding  the  award  as  a  verdict  is  the 
ground  of  the  practice.  There,  the  reference  was  under 
an  order  of  Nin  Prius,  as  in  the  former  cases,  but  there 
was  noyerdict;  a  juror  was  withdrawn,  and  the  Court 
entertained  the  motion  to  set  the  award  aside,  though  a 
whole  term  had  elapsed  since  the  making  of  it,  the  only 
question  being,  whether  the  case  was  within  the  limitation 
of  the  statute.  Rogers  ▼•  Dallemore  (1815)  (b)  was  a 
case  of  an  award  under  a  Judge's  order,  and  therefore 
does  not  apply  directly  to  the  present  case;  but  it  is  mate- 
rial, so  far  as  it  shews  that  it  was  the  cause,  and  the  con* 
trol  which  the  Court  retained  over  the  cause,  which  were 
considered  as  the  foundation  of  the  Court's  authority  over 
the  award. 

This  brings  me  to  the  cases  relied  upon  by  the  defen- 
dants in  support  of  their  preliminary  objection.  Down 
to  this  point,  there  is  no  authority  which  can  be  said  to 
impeach  the  doctrine,  that  the  limitation  of  four  days  is 
founded  upon  the  principle  that  the  award  is  a  mere  sub- 
stitute for  the  verdict,  or  to  shew  that  the  limitation  applies 
to  any  eases  in  which  the  verdict  and  award  are  not  co- 
extensive in  subject  matter,  though  varying  in  amount* 

TTumpson  y.  Jennings  (1825)  (c)  was  the  earliest  case 

(a)  8  East,  466.  (6)  6  TauDt.  Ill ;  1  Marsh.  471. 

(c)  10  Moore,  110. 
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Allenby       hecause  in  it,  upon  a  motion  to  set  aside  a  verdict,  the 

V*  Court  ordered  it  to  stand,  and  merely  referred  it  to  the 

Proudlock. 

arbitrator  to  ascertain  the  amount.  The  Court  held  that 
an  application  to  set  aside  his  award  came  too  late  after 
the  first  four  days  of  the  ensuing  term;  but  upon  reference 
to  the  report,  it  will  be  seen  that  all  the  cases  on  the  au- 
thority of  which  the  judgment  proceeds,  refer  to  the  fer* 
did  only,  as  the  ground  of  their  decision. 

Rawsthorne  yr.  Arnold  (a)  followed  two  years  after;  in 
that  the  cause  and  all  matters  in  difference  were  referred 
by  an  order  of  Nisi  Prius;  the  award  was  made  in  De- 
cember,  the  motion  was  not  made  till  Easier  Term — ^it 
was  therefore  unnecessary  to  decide  more  than  that  the 
period  even  allowed  by  the  statute  was  exceeded.  liord 
Tenterden,  indeed,  says,  that  the  motion  should  have  been 
regularly  made  within  the  period  allowed  for  moving  for  a 
new  trial;  but  this  observation  was  extrajudicial — and  it 
is  to  be  observed  beside,  that  it  does  not  appear  that  the 
arbitrator  had  interfered  with  any  thing  out  of  the  cause, 
the  contrary  is  rather  to  be  inferred — ^and  it  should  seem 
also  that  a  verdict  had  been  taken  at  Nisi  Prius. 

Bennett  v.  Shardon  {b)  iaino  authority.  It  shews  no  more 
than  the  opinion  of  a  learned  counsel,  that  it  was  a  safe 
course  to  guard  against  an  objection  like  the  present,  by 
obtaining,  within  the  first  four  days  of  the  term,  leave  un- 
der special  circumstances  to  move  against  the  award  after- 
wards. The  motion  was  unopposed,  and,  as  in  the  for- 
mer cases,  a  verdict  was  taken ;  and  it  does  not  appear 
that  the  arbitrator  went  beyond  the  issues  in  the  cause. 

In  Sell  V.  Carter  (c),  the  facts,  the  arguments,  and  the 
judgment  are  so  shortly  stated,  that  it  is  difficult  to  say  o» 
what  principle  the  decision  went :  it  does  not  appear  whe- 


(a)  9  D.  &  R.  566;  6  B.  &  C  629.  (b)  5  M.  &  R.  10. 

(c)  Ante,  voir  2,  p.  245. 


TRINirr  TERM,  5  WILL.  IV. 


59 


Proudlock^ 


ther  any  yerdict  was  taken,  nor  whether  the  arbitrator      ^^^^' 
went  beyond  the  issues  in  the  cause;  it  should  seem  as  if      allenbt 
the  counsel  for  the  motion  had  rested  his  case  solely  on  the 
defects  being  on  the  face  of  the  award,  and  had  not  drawn 
the  attention  of  the  Court  to  the  point  now  under  dis- 
cussion. 

In  Macarthur  v.  Campbell  (a)  the  award  was  made  in 
November,  and  the  motion  to  set  it  aside  in  Easter  term 
following ;  and  not  a  word  is  said  in  the  report  of  the  ne- 
cessity to  move  within  the  first  four  days  of  the  following 
term. 

I  have  thought  it  right  to  examine  the  cases  cited  by  the 
counsel  for  the  defendant,  because  if  they  had  borne  out 
the  position  for  which  they  were  cited,  I  should  not  have 
felt  myself  justified  in  opposing  my  opinion  to  the  weight 
of  their  authority ;  but  upon  examination,  they  seem 
to  leave  me  at  full  liberty  to  say,  that  the  limitation  of 
four  days  is  founded  on  a  principle  which  applies  only  to 
cases  in  which  a  verdict  is  taken,  and  the  arbitrator,  placed 
in  the  position  of  the  jury,  makes  an  award  in  substitution 
of  that  verdict,  confined  only  to  the  subject  matters  at  is- 
sue in  the  cause.  In  the  present  case,  other  matters  were 
referred  than  those  embraced  by  the  cause,  and  upon  them 
the  arbitrator  has  decided.  As  to  them,  it  seems  to  me 
the  reference  must  be  considered  as  made  under  the  sta- 
tute, and  if  it  be,  the  Court  has  no  power  to  abridge  the 
period  given  by  the  statute  for  questioning  the  award. 
Even  if  it  be  only  doubtful  whether  the  reference  to  this 
extent  may  be  so  considered,  it  seems  to  me  less  safe  to 
adhere  to  a  limit  merely,  adopted  by  the  discretion  of  the 
Courts,  than  to  run  the  risk  of  contravening  the  statute. 
And  I  may  add,  that  as  in  my  opinion,  if  the  whole  ques- 
tionwere  res  integra,  it  would  be  more  convenient  to  have 
but  one  period  within  which  all  awards  might  be  ques- 

(a)  2  Nev.  &  Man.  444 ;  5  B.  &  Ad.  518. 


60  CASES  IN  THE  PRACTICE  COURT,  K.  B. 

1835.        tionedy  I  am  not  disposed  to  depart  from  the  general  rule 

farther  than  I  find  myself  compelled  by  authority.     On 

«.  these  grounds,  I  think  the  preliminary  objection  ought  not 

PROUDLOCI.        .  .1 

to  prevail. 

It  becomes  necessary,  therefore,  to  consider  the  objec- 
tions made  to  the  validity  of  the  award.   The  first  of  these« 
**  that  the  arbitrator  has  made  his  award  under  a  misap- 
prehension  of  the  terms  of  the  reference,"  cannot,  I  think, 
be  inquired  into,  for  want  of  being  more  specifically  defined 
in  the  rule.     The  case  of  Boodle  v.  Davis,  decided  in  the 
King*s  Bench  in  the  last  term,  and  cited  by  Mr.  Alex* 
ander,  is  a  direct  authority,  that  it  is  not  enough  to  state 
a  general  head  of  objection,  as  misapprehension,  excess  of 
authority,  inconclusiveness,  &c.;  but  it  is  necessary  to 
point  specifically  to  the  instance  with  respect  to  which 
any  such  fault  is  imputed :  indeed,  unless  the  rule  of  Court 
be  so  interpreted  and  enforced,  it  is  absolutely  useless. 
To  make  the  second,  third,  and  fourth  intelligible,  it  is 
necessary  to  advert  to  the  pleadings  in  the  cause.     The 
declaration  complained  of  a  trespass  in  the  plaintiff's  close, 
called  Hurding  Lane*     By  the  third  plea,  the  defendants 
alleged  Proudloch  to  be  the  occupier  of  a  close  of  land, 
and  claimed  for  him,  by  a  twenty  years'  enjoyment,  a  pri- 
vate way  from  a   common  highway,  through  and  over 
Hurding  Lane  to  his  close,  and  so  back  again.    On  thb, 
issue  was  taken.    By  the  fourth  plea  the  defendants  set  up 
a  public  highway  through  and  over  Hurding  Lane;  on 
which  issue  was  also  taken.    By  the  terms  of  the  refer- 
ence this  fourth  plea  was  to  be  withdrawn;  but  the  arbi<< 
trator,  in  whose  discretion  the  costs  of  the  cause  were 
placed,  was  to  decide  on  them  as  if  it  bad  remained  on  the 
record;  and  he  was  also  to  decide  what  road  the  defen- 
dant Proudhck  should  have.  The  arbitrator,  by  his  award, 
found  the  third  issue  in  favour  of  the  defendants,  establish, 
ing  thereby  the  private  way ;  and  he  also  went  on  to  set 
out  for  Proudhck  a  private  way,  which  it  was  admitted. 


TRINITY  TERM^  5  WILL.  IV. 


61 


iockided  and  extended  beyond  the  way  found  under  the         ^^^r 

third  issue,  and  which  was  to  be  enjoyed  **  to  all  intents  and       allenbt 

purposes  as  if  Hurding  Lane  for  the  whole  length  thereof  *'• 

were  a  common  highway."    He  also  gave  the  costs  of  the 

cause  and  of  the  reference  to  the  defendants.     Upon  this . 

state  of  the  pleadings  and  the  award,  it  does  not  appear  to 

me  that  the  second  objection  is  sustained  in  point  of  fact, 

and  it  is  therefore  unnecessary  to  consider  whether  it  would 

be  necessarily  inconsistent  in  law  to  suppose  a  private  and 

public  highway  over  the  same  surface  of  land. 

The  third  objection,  that  **  upon  evidence  of  a  public 
highway  the  arbitrator  had  found  a  private  right  of 
way;"  and  the  fourth,  that  there  was  no  evidence  to  sup- 
port the  third  plea,  will  be  found  to  turn  upon  the  merits 
of  the  case,  as  to  which  the  arbitrator  had  alone  power  to 
form  a  judgment.  It  was  conceded  that  many  witnesses 
were  called  to  prove  a  public  highway,  and  it  was  sworn 
that  several  were  called  to  prove  the  private  way.  Mr. 
Cresswell  contended,  that  in  point  of  law  the  arbitrator 
was  bound  to  refer  the  evidence  of  the  latter  to  the  sup- 
port of  the  former,  and  that,  in  a  right  judgment  upon  the 
testimony,  the  necessary  result  was  in  favour  of  a  public 
highway,  and  so  destructive  of  the  private.  But  the  ar- 
bitrator, who  was  bound  to  hear  both  classes  of  witnesses, 
was  also  to  determine  on  the  weight  of  their  testimony ; 
and  how  can  the  Court  say,  that  he  did  not  consider  the 
witnesses  called  to  prove  the  private  way  as  overpowering 
m  weight  and  credibility  those  who  attempted  to  prove 
the  public!  His  deliberate  judgment  is  rather  to  be  col- 
lected from  his  award  than  from  declarations — premature, 
at  least,  if  not  ill  considered — which  upon  the  affidavits  he 
is  sworn  to  have  used  in  the  course  of  the  arbitration ;  but 
which  may  have  been  unintentionally,  and  it  is  sworn 
have  been,  much  misrepresented. 

The  fifth  objection  is,  that  the  arbitrator  has  exceeded 
his  power  in  directing  a  verdict  for  the  defendants  on  the 
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Allexbt      c&use,  and  of  the  reference,  including  the  costs  of  inquiry 

V-  into  the  issue  joined  on  the  plea  withdrawn.     This  objec- 

Proudlock.       ,  ■  .      . 

tion  was  argued  principally  on  the  ground  that  it  could 
not  be  right  to  give  the  costs  to  the  defendants  both  of 
the  third  and  fourth  issues;  but  it  roust  be  remembered^  that 
when  the  cause  came  to  the  arbitrator,  the  fourth  issue  was 
out  of  it,  except  for  the  particular  purpose  of  determining 
the  costs  of  the  cause  thereby,  if  necessary,  and  he  was 
directed  for  that  purpose  only  to  consider  it  as  part  of  the 
record.  This  provision  was  no  doubt  made  to  secure  the 
defendants  the  general  costs,  even  if  all  the  pleas  should 
be  found  against  them  but  the  fourth,  supposing  they  could 
establish  that.  When  the  arbitrator  had  decided  in  favour 
of  the  defendants  on  the  third  issue,  any  inquiry  aa  to  the 
fourth  might,  strictly  speaking,  become  unnecessary;  but  I 
cannot  say  that  he  was  not  justified  in  instituting  that 
inquiry  at  the  same  time  with  the  rest,  in  the  progress 
of  the  reference;  if  so,  it  might  form  properly  a  part 
of  the  costs  of  the  reference,  over  which  he  has  absolute 
power. 

I  am  of  opinion,  therefore,  that  none  of  the  objections 
made  can  prevail.  A  good  deal  of  the  argument  turned 
upon  the  additional  way  set  out  by  the  arbitrator:  it  is 
unnecessary  to  determine  whether  in  that  he  has  exceeded 
his  power,  nor  what  would  have  been  the  effect  of  such 
excess,  as  no  objection  pointing  to  it  has  been  specified 
in  the  rule. 

Rule  discharged. 
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Johnson^  Haioh,  and  George  Holdsworth,  Assignees 
of  Thomas  Holdsworth,  a  Bankrupt^  v.  Holdsworth. 

fw  IGHTMAN  shewed  cause  against  a  rule  nisi  ob- 
tained by  Tomlinson,  to  shew  cause  why  the  plea  of  release  ^'^i  p]J^. 
from  the  plaintiff  George  Holdsworth  should  not  be  set  ^'f*  "'  .'""*** 

,     ,  of «  banknipty 

aside,  and  the  release  given  up  to  the  other  plaintiffs  to  releases  the 
be  cancelled.  The  facts,  as  they  appeared  on  the  affidavits,  and*tbereicju» 
-mere  ihewe'.^ Thomas  Holdsworth  %ome  time  since  became  "pleaded,  the 

^  Court  will  set 

bankrupt,  and  bis  brother  George^  as  well   as  the  other  aside  the  plea, 
two  plaintiffs,  became  his  assignees.     The  bankrupt  was  tbrown'on  ^? 
possessed  of  certain  machinery,  utensils,  and  effects  in  a  defendam's  con- 
mill.     The  defendant,  who  was  also  a  brother  of  the  bank-  transactioD,  the 
rapt,  became  the  purchaser  of  all  the  machinery  in  that  demnU^ogthe 
mill.     In  the  negotiation  of  this  purchase,  G^or^^  jE/bMf-  h^"^^''**^ 
worthy  the  assignee,  principally  acted,  in  the  first  instance;  release  against 
his  co-assignees  having  confidence  in  his  skill  in  the  value 
of  machinery.     The  sale  was  ultimately  made  by  one  of 
the  co-assignees  for  the  sum  of  125/.,  relying  upon  George 
HoldswartKs  representation  that  it  had  been  valued  at 
120/.,    it  having  in   fact  been  privately  valued,  as  now 
sworn,  at  above  180/.,   exclusive  of  the  other  things. 
There  were  affidavits  in  answer,  partly  contradicting  and 
partly  explaining  these  facts.     The  assignees  did  not  at- 
tempt to  set  aside  or  refuse  to  complete  the  sale;  but  as 
the  defendant  took  away  not  only  the  machinery,  but  the 
utensils  and  other  effects,  the  present  action  of  trover 
was  brought  against  him  for  removing  the  things  which 
they  contended  were  not  machinery.     The  defendant  then 
applied  to  his  brother,  the  assignee,  who  was  one  of  the 
plaintiffs,  and  obtained  from  him  a  release  of  the  action. 
This  release  he  afterwards  pleaded,  with  other  pleas,  to  the 
declaration.     As  the  plaintiffs  could  not  proceed  so  long  as 
the  plea  of  the  release  remained  on  the  record,  the  pre- 
sent application  was  made  to  compel  the  defendant  to  set 
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"  tended,  however,  that  the  Court  had  no  power  to  order 

JToHNSON 

V.  the  release  to  be  delivered  up;  and  the  Court  would  not  ex- 

ercise its  discretion  to  set  aside  the  plea,  unless  it  appeared 
that  fraud  existed  on  the  part  of  the  defendant.  On  these 
affidavits,  however,  the  alleged  fraud  (if  not  answered)  did 
not  apply  to  the  point  in  dispute,  and  therefore  the  pre- 
sent rule  must  be  discharged. 

Tondinson^  in  support  of  the  rule,  admitted,  that  it  would 
be  sufficient  for  the  plaintiffs  to  have  the  plea  of  release 
set  aside,  for  which  there  appeared  sufficient  grounds* 
This  would  be  no  injury  to  the  defendant,  because  other 
pleas  were  on  the  record,  which  would  enable  the  parties 
to  try  the  question,  as  to  what  was  comprehended  in  the 
terms  of  the  sale  of  machinery.  He  cited  I  TicM,  Prac. 
p.  677,  ed.  9,  where  Mr.  Tidd  had  collected  the  cases  on 
the  subject  In  Mountstephen  and  Others  v.  Brook  and 
Others  (a),  the  Court  set  aside  aplea  jDut^  darrein  continue 
ance  of  release,  by  one  of  several  plaintiffs,  without  costs, 
on  terms  of  indemnity  against  costs  being  given  to  the 
plaintiff  who  had  released  the  action,  though  the  con- 
sent of  such  plaintiff  had  not  been  obtained  before  action 
brought;  it  appearing,  that  no  consideration  had  been 
given  for  the  release,  and  that  the  plaintiffs  sued  as  trus- 
tees for  the  creditors  of  an  insolvent  person.  On  this  au- 
thority he  submitted  that  the  present  rule  ought  to  be 
made  absolute  for  setting  aside  the  plea. 

Coleridge,  J. — I  cannot  order  the  release  to  be  deli- 
vered up  to  be  cancelled.  All  I  can  do  is  to  order  the 
plea  to  be  set  aside.  It  appears  from  the  affidavits  in  the 
present  case,  that  the  sale  of  this  machinery  was  effected 
on  the  faith  of  an  alleged  valuation,  and  it  appears  that 

(«)  1  Chit.  Rep.  390. 
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the  private  valuation  materially  differed  from  it.  This  ^2^1^ 
throws  suspicion  on  the  transaction,  and  the  plaintiffs  are  Johnson 
entitled  to  try  before  a  jury  the  question  of  the  intent  and 
meaning  of  the  contract.  I  think,  therefore,  the  present 
rule  must  be  made  absolute  for  setting  aside  the  plea,  the 
assignee,  George  Holdnoarihf  being  indemnified  by  his 
co-assignees,  the  other  plaintiffs.  The  rule  must  be  dis- 
charged aa  to  the  residue. 

Rule  accordingly. 


Frankum  9.  Lord  Falmouth. 

K^URWOOD  moved  for  a  rule  to  shew  cause  why  the  Where,  in  an 
Master  should  not  review  his  taxation  in  this  case.  It  was  ^^"^  a^fen- 
an  action  on  the  case,  and  was  tried  at  the  last  Summer  ^"^  •ucceeds 

on  one  of  sere- 

Assizes  for  Abingdon.     The  state  of  the  pleadings  was  rai  issues,  which 
this.     The  declaration  contained  one  count  only,  and  al-  ^^on  of  the 
leged  that  the  plaintiff*  was' possessed  of  a  water  corn-mill  jj'^^^fl'^^ 
with  the  appurtenances,  and  therefore  of  right  ought  to  beenUtiedtothe 

,  _         .  ,  _  _     _         general  costs  of 

have  and  enjoy  the  water  of  a  certam  stream ;  and  that  the  cause,  al- 


the  defendant  diverted  and  turned  large  quantities  of  the  ^  ^^ict  for  the 
water  from  the  said  mill,  by  reason  whereof  he  was  de-  pJ«nt*^«pott 

'      ^        ^  the  plea  of  **  not 

prived  of  the  gains  and  profits  arising  therefrom.  To  this  guilty"  without 
declaration,  the  defendant  pleaded— ^r«#,  not  guilty;  se-  *^°***^ 
eondly,  that  the  plaintiff*  ought  not,  by  reason  of  bis  pos- 
session of  the  said  mill,  to  have  had  the  benefit  of  the  said 
water  so  diverted  and  turned;  thirdly^  that  the  defendant 
was  seised  in  fee  of  certain  closes  contiguous  to  the  said 
stream,  and  that  the  water  had  been  wrongfully  penned 
back  by  the  plaintiff*,  and  by  reason  thereof  flowed  upon 
the  said  closes  of  the  defendant,  doing  damage  there, 
wherefore  he  diverted  and  turned,  &c.;  fourthly^  that  the 
water  so  diverted  and  turned,  as  in  the  said  declaration 
mentioned,  ought  not  to  run  to  the  said  mill  as  therein 
VOL.  IV.  F  D.  p.  c. 
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mentioned.  In  his  replication,  the  plaintiff  joined  issue 
on  the  first,  second,  and  fourth  pleas,  and  as  to  the  thirds 
he  alleged,  that  the  water  bad  not  been  wrongfully  penned 
back  in  manner  and  form  as  in  the  said  plea  alleged.  On 
this  the  defendant  joined  issue.  The  jury  found  a  ver- 
dict for  the  defendant  on  the  first,  second,  and  fourth  is^ 
sues,  and  for  the  plaintiff  on  the  third,  with  25L  damages. 
In  Hilary  term  following,  the  Court  of  King's  Bench  di- 
rected a  verdict  to  be  entered  for  the  plaintiff,  on  the  plea 
of  not  guilty,  without  damages,  leaving  the  finding  of  the 
jury  on  the  third  issue  untouched.  The  question  was,  who 
was  entitled  to  the  general  costs  of  the  cause.  The  Mas- 
ter was  of  opinion  that  the  defendant  was  entitled  to  the 
general  costs  in  the  cause^  as  issues  were  found  for  him, 
which  went  to  the  whole  cause  of  action  alleged  in  the 
plaintiff^s  declaration.  It  was  now  contended,  that  the 
plaintiff  having  the  general  issue  found  in  his  favour,  he 
was  entitled  to  the  general  costs  of  the  cause. 


Coleridge,  J.-^The  fallacy  on  which  that  argument  is 
founded  is  the  calling  the  plea  of ''  not  guilty  "  the  general 
issue.  That  plea  is  only  a  short  mode  of  denying  certain 
facts.  Pleas  have  here  been  found  in  favour  of  the  defen- 
dant, on  which  depend  the  plaintiff's  right  to  the  water, 
as  it  is  claimed  by  him  in  his  declaration.  The  issues 
found  for  the  plaintiff  are  totally  unimportant,  as  he  has 
failed  on  the  others.  Upon  this  record,  the  defendant 
has  succeeded.  The  jury  have  found  against  the  plaintiff 
on  one  issue,  on  which  the  plaintiff  must  rely  in  order  to 
be  entitled  to  recover.  The  Master's  taxation,  therefore, 
allowing  the  defendant  the  general  costs  of  the  cause,  is, 
lo  my  opinion,  correct 

Rule  refused. 
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Klo8«  Assignee^  &c«,  of  M'DowalLi  v.  Dox>d. 

Theobald  mowed  for  a  rule  to  shew  cause  why  the  If  a  plaintiff  is- 
plaintiff  should  not  be  at  liberty  to  amend  his  declaration  gci,fa.  on  one 
in  8ci.fa.  under  the  following  circumstances.     A  person  In^the^decUtfi- 
named  M*DowaU  had  recovered  from  the  defendant  a  debt  tion  on  .uch  te- 

cona  set.  feu  at 

of  SOOL  and  SI.  6s.  damages  for  its  detention.    After  ob-  misiedtes  the 

taining  a  judgment  for  this  8um»  31'DatDatthecsLme  insol-  fh^rlorone^he 

vent,  and  the  present  plaintiff  was  appointed  his  assignee.  ^J^  amend" 

On  the  judgment  so  previously  obtained  by  the  insolvent,  and  proceed  on 

the  oriffinu 

the  plaintiff  sued  out  a  writ  of  sci.  fa,,  on  which  execution  judgment. 
was  awarded  to  Khs.  That  execution  was  never  carried 
into  effect,  and  now  a  second  sd.fa.  was  issued.  In  the 
declaration  on  this  second  writ,  it  was  recited,  that  one 
M'Dowall  recovered  a  debt  of  500/.  and  3L  Ss.  damages 
for  the  detention  thereof;  that  M*Dowall  afterwards  be- 
came  insolvent^  and  his  estate  and  effects  were  assigned 
to  Klotf  and  that  afterwards  execution  was  awarded  to 
Klos,  "  as  assignee  as  aforesaid,"  for  **  debt  and  damages 
aforesaid,'*  as  appeared  by  the  record,  &c.  The  defendant 
pleaded  that  there  was  no  such  record,  whereby  it  was 
considered  that  Klos,  "  as  assignee  as  aforesaid,"  should 
iiave  execution  against  Dodd  for  "  debt  and  damages 
aforesaid,"  in  manner  and  form  &c. 

The  plaintiff  replied,  that  there  was  such  a  record, 
and  stated  the  term  and  number  of  the  roll.  On  produc- 
tion of  the  roll  before  the  Master,  for  the  purpose  of  in- 
spection, it  appeared,  that  the  execution  was  awarded 
thus,  *'  that  the  said  John  Klos  have  his  execution  for 
the  damages  aforesaid.**  There  was  consequently  a  vari- 
ance between  the  declaration  and  the  roll.  On  the  roll  it 
appeared,  that  the  execution  had  been  awarded  to  John 
Klos  alone,  and  not  as  assignee ;  while  the  declaration 
alleged  it  to  have  been  to  JohnKlos,  as  assignee.  On  the 
ffoll  it  appeared,  that  execution  had  been  awarded  for  da- 

Jr  /I* 
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1886.  mages  only;  while  on  the  declaration  it  was  alleged  to  have 
been  for  debt  and  damages.  The  object  of  the  present 
application  was  to  amend  the  roll  in  the  previous  scufa* 
by  the  original  record  in  the  action  commenced  by  M' Dow- 
all  against  the  defendant. 

Coleridge,  J. — ^This  is  not  the  ordinary  application  to 
amend  a  declaration  by  a  record,  but  it  is  here  sought  to 
amend  a  record  by  a  declaration.  How  does  it  appear, 
in  the  case,  that  the  plaintiff  has  any  interest  in  the  sub- 
ject matter  of  this  action  ? 

Theobald. — It  is  recited  in  the  first  scire  facias,  that 
M^Dowall  had  become  insolvent,  and  that  his  estate  and 
effects  have  been  assigned  to  the  plaintiff. 

Rule  nisi  granted. 

Miller  appeared  to  shew  cause  in  the  first  instance,  and 
contended,  that  this  was  not  a  case  in  which  the  Court 
could  interfere  to  make  such  an  amendment  as  the  plain- 
tiff required,  either  under  the  9  Geo.  4,  c.  15,  or  the  3& 
4  Will,  4|  c.  42.  It  was  not  like  an  application  at  Nisi 
Prius  to  amend  a  declaration  by  a  document  produced  in 
evidence,  but  the  object  of  it  was,  in  fact,  to  make  evi- 
dence for  the  plaintiff  in  support  of  his  replication. 

Coleridge,  J. — I  do  not  now  enter  into  the  question  as 
to  whether  the  Court  has  or  has  not  power  to  amend  an 
old  record;  but  I  think  all  difficulty  may  be  removed  by 
the  plaintiff's  taking  no  notice  of  the  intermediate  writ  of 
sci.Ja.f  and  proceeding  at  once  on  the  original  judgment 
obtained  by  M^DowalL  If  that  course  is  acceded  to, 
he  may  amend  the  second  scire  facias^  and  his  declaration 
thereon,  by  striking  out  all  reference  to  the  prior  scLJa. 
He  will  then  have  a  judgment  to  support  it.    He  must. 
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however,  pay  the  costs  of  the  amendment  and  of  coming        1835. 
here  to  oppose  an  application  for  judgment  of  nul  tiel  re- 
card*    The  defendant  will  also  be  at  liberty  to  amend  his 
plea. 

Theobald  acceded  to  the  suggestion  of  his  Lordship. 

Rule  accordingly. 


Ex  parte  Mosley. 

jf^.  F.  LEE  moved  on  the  second  day  of  term  to  re-admit  An  attorney 
an  attorney,  on  an  affidavit  disclosing  the  following  facts: —  jS^liaticM  to" 
The  usual  notices  had  been  put  up  in  the  previous  terra,  apply  for  re-ad- 

mistion  on  the 

Stating  that  the  attorney  would  apply  on  the  last  day  of  last  day  of  one 
the  term  for  re-admission.      By  accident,  the  necessary  pi™  q  those  no- 
affidavits  could  not  be  obtained  time  enough  to  make  the  ^^on'in'the' 
application  on  that  day,  although  they  were  sworn  before.  »®^ 
Under  these  circumstances,  it  was  hoped,  that  the  Court 
might  allow  the  attorney  to  be  re-admitted. 

Coleridge,  J. — ^Any  one  wishing  to  oppose  his  re-ad- 
mission, the  notice  being  for  the  last  day  of  term,  would 
attend  on  that  day  for  the  purpose  of  so  doing,  but  would 
not  think  of  coming  in  the  present  term.  For  my  own 
part,  I  think  attention  to  correctness  in  the  notices  is  per- 
haps more  important  in  cases  of  re-admission  than  of  ad- 
mission.    I  wiU,  however,  consider  the  case. 

Cur.  adv.  vuU^ 

Coleridge,  J. — In  this  case  the  party  discontinued 
taking  out  his  certificate  for  a  satisfactory  reason  which 
was  given,  and  put  up  the  proper  notices  for  his  re-admis- 
sion the  last  day  of  last  term;  on  which  day,  owing  to  some 
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1835.  inadvertence,  the  application  could  not  be  made,  and  in 
Ex  parti  consequence  the  application  was  made  the  first  day  of  this 
MosLBY.  term.  I  think  it  a  case  within  the  same  rule  that  applies 
to  an  original  admission.  In  Ex  parte  Bonner  {a\  the 
party  applied  for  admission  in  a  subsequent  term,  and  he 
was  refused  on  the  ground  that  it  would  open  a  door  to  a 
dangerous  practice,  as  any  person  who  wished  to  oppose 
the  admission  would  not  be  prepared  to  do  so.  This 
seems  to  me  to  be  the  difficulty  as  to  the  present  applica- 
tion, but  as  it  is  a  bard  case  on  the  party,  I  think  the  no- 
tices may  be  put  up  now  for  his  re-admission  on  the  last 
day  of  this  term. 

(a)  6  Taant.  335. 


Pitt  r.  Williams. 

In  error,  wkere  SiR  WILLIAM  FOLLE  TT  shewed  cause  against  a  rule 
hubeeon^'      obtained  by  the  Attomey-General,  requiring  the  plaintiff 

Court^beTow  has  ^^^^^  ^^  ®^®^  causc  why  the  defendant  below  should  not 
no  Jurisdiction     be  at  liberty  to  sign  judgment  of  nonpros.    The  facts  of 

to  allow  Judg-        _  1*,  ,.,,.^ 

mentofnonprof  the  caso  Were  these: — ^A  demurrer  was  decided  m  niTOur 
^J^'^ntT  <>f  **»e  defendant  on  the  81st  January,  1835,  and  on  the 
not  haying  been  gsjij  ^p,^7  noticc  of  the  allowance  of  a  writ  of  error  was 

prepared  in  due  ' 

time,  although  served  ou  the  defendant.  The  plaintiff  then  obtained  a 
ed  on  the  part'  Bummons  for  time  to  transcribe.  The  time  so  granted  ex* 
?re*I?ofk!''el'"*  P^^®^  without  the  plaintiff  transcribing.  Application  was 
deavouring  to     then  made  to  the  clerk  of  the  errors  of  this  Court,  to  be 

sign  such  judg-       n  -.  .        .     i  #•  *  ^  »» 

menu  allowed  to  Sign  judgment  of  nonprosi  pursuant  to  10  Reg*^ 

Gen.  H.  T.  4  WiU.  4  (Practice  Rules)  (o).  The  words  of 
that  rule  were,  **  No  rule  to  certify  or  transcribe  the  re- 
cord shall  be  necessary ;  but  the  plaintiff  in  error  shall, 
within  twenty  days  after  the  allowance  of  the  writ  of  error, 

(a)  Ante,  vol.  2,  p.  306. 
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get  the  transcript  prepared  and  examined  with  the  clerk  1835. 
of  the  errors  of  the  Court  in  which  the  judgment  is  given, 
and  pay  the  transcript  money  to  him;  in  default  whereof 
the  defendant  in  error,  his  executors  or  administrators, 
shall  be  at  liberty  to  sign  judgment  of  nonpros."  When 
the  application  was  made  to  sign  judgment  of  nonpros, 
under  this  rule,  the  clerk  of  the  errors  refused  to  permit 
such  judgment  to  be  signed  without  notice  being  given  to 
the  opposite  attorney.  Subsequently  the  record  was  tran- 
scribed, and  the  transcript  removed.  It  was  first  objected, 
that  the  transcript  having  been  removed  into  the  Court 
of  error,  this  Court  had  no  jurisdiction  over  it,  and,  there- 
fore, could  not  direct  judgment  of  nonpros  to  be  signed. 
If  any  application  was  to  be  made,  it  ought  to  have  been 
made  to  the  Court  of  error.  But  on  the  merits  it  was 
sworn,  that  all  necessary  efforts  had  been  made  to  get  the 
transcript  prepared  and  examined  in  due  time.  Under 
these  circumstances,  the  present  rule  ought  to  be  dis- 
charged, with  costs. 

The  Attamey-Oeneral  and  J,  J.  Williams  eontendedi 
that  this  Court  bad  jurisdiction  so  long  as  the  record  re-^ 
mained  in  it;  for  so  long  the  clerk  of  the  errors,  who  was 
an  officer  of  the  Court,  had  the  charge  of  it.  Under  the 
rule  the  defendant  was  entitled  to  sign  judgment  of  non- 
pros, the  record  being  then  in  this  Court,  and  the  clerk  of 
the  errors  improperly  refused  to  allow  judgment  to  be 
signed.  The  defendant,  however,  had  done  all  that  was 
in  his  power  to  sign  such  judgment.  Afterwards  it  was 
removed.  The  application  therefore  was  to  sign  such 
judgment  of  nonpros,  nunc  pro  tunc* 

Coleridge,  J. — So  long  as  the  cause  and  record  re* 
main  in  the  Court  below,  the  Court  has  jurisdiction  over 
them;  and  unless  the  plaintiff  in  error  gets  the  transcript 
prepared  and  examined  within  twenty  days  after  the  allow- 
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1835. 


ance  of  the  writ  of  error,  the  defendant  is  entitled  to  sign 
judgment  of  nonpros.  But  the  transcript  here  has  in 
fact  been  annexedi  and  the  cause  is  now  in  the  Court 
above ;  this  Court,  therefore,  has  no  power  to  entertain 
the  application  (a).  If  the  clerk  of  the  errors  has  acted 
improperly,  the  complaining  party  may  take  what  steps  he 
is  advised  against  him.  The  present  rule  must,  therefore, 
be  discharged,  and  with  costs. 


Rule  discharged,  with  costs. 


(a)  By  11 G.  4  and  1 W.  4,  c.  70, 
8. 8,  it  is  provided,  <*  That  writs 
of  error  upon  any  judgment  given 
by  any  of  the  said  Courts  shall 
hereafter  be  made  returnable  only 
before  the  Judges,  or  Judges  and 
Barons,  as  the  case  maybe,  of  the 
other  two  Courts  in  the  Exchequer 
Chamber,  any  law  or  statute  to 
the  contrary  notwithstanding ; 
that  a  transcript  of  the  record 
only  shall  be  annexed  to  the  re- 
turn of  the  writ;  and  the  Court  of 
error,  after  such  errors  are  duly 
assigned  and  issue  in  error  joined, 
shall,  at  such  time  as  the  Judges 


shall  appoint,  either  in  term  or 
vacation,  review  the  proceedings, 
and  give  judgment  as  they  shall 
be  advised  thereon :  and  such  pro- 
ceedings and  judgment,  as  altered 
or  affirmed,  shall  be  entered  on 
the  original  record,  and  such  fur- 
ther proceedings  as  may  be  neces- 
sary thereon  shall  be  awarded  by 
the  Court  in  which  the  original 
record  remains,  from  which  judg- 
ment in  error  no  writ  of  error 
shall  lie  or  be  had,  except  the  same 
be  nkade  returnable  in  the  high 
Court  of  ParUame&t"--See  1 
Dowl.  Stot.  373. 


Harrison  and  Others,  Assignees,  &c.  f.  Turner  and 

Another* 

JL  OMLINSON  shewed  cause  against  a  rule  nUi  ob- 
tained  by  IVightman,  for  rescinding  an  order  made  by  Mr. 
Justice  Coleridge,  which  directed  that  the  writ  of  capias 
should  be  set  aside  and  the  bail-bond  delivered  up  to  be 
pdd!&c.  by  the  Cancelled,  on  the  ground  of  a  defect  in  the  affidavit  of 
folr"th7Sie*  Md^  ^®^^-     '^^^  affidavit  was  in  the  following  form:—"  George 

at  the  request 
of  the  defen- 
dant, "and  for  interest  tbereon'agreed  to  be  paid**  by  the  defendant,  is  suiBcient. 


An  affidavit  of 
debt,  made  by 
aasigneei  of  a 
bankrupt, 
claiming  a  cer- 
tain turn  for 
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Harrison,  of  Whitehaven,  in  the  county  of  Cumberktnd,         1835. 
banker^  one  of  the  assignees  of  the  estate  and  effects  of     „ 
Edward  Johnston,  Anihonu  Adamson,  and  John  Hope,  late  v. 

of  Whitehaven,  aforesaid^  bankers,   bankrupts,   maketh 
oath  and  saith,  that  Miles  Turner,  of  Haigh,  near  fPigan, 
in  the  county  of  Lancaster,  and  William  Bland,  of  White- 
haven, in  the  county  of  Cumberland,  late  ironmongers  and 
partners,  are  justly  and  truly  indebted  unto  him,  this  de- 
ponent,  Thomas  Milward,  and  Thomas  Braithwaite,  as 
assignees  of  the  estate  and  effects  of  the  said  Edward 
Johnston,  Anthony  Adamson,  and  John  Hope,  bankrupts, 
in  the  sum  of  79/.  and  upwards,  on  the  balance  of  accounts 
for  money  lent  and  advanced,  and  money  paid,  laid  out, 
and  expended,  by  the  said  Edward  Johnston,  Anthony 
Adamson,  and  John  Hope,  before  they  became  bankrupts, 
to  and  for  the  use  and  on  the  account  of  the  said  MUes 
Turner  and  William  Bland,  and  at  their  request,  and  for 
interest  thereon,  agreed  to  be  paid  by  the  said  Miles 
Turner  and  William  Bland,  as  appears  to  deponent  by  the 
books  of  account  of  the  said  bankrupts,  and  as  he,  this  de- 
ponent, verily  believes  to  be  true."    This  affidavit,  he  was 
to  contend,  was  defective.    First,  the  statement  as  to  in- 
terest due  was  deficient.     The  Courts  had  always  been 
very  jealous  of  the  power  exercised  by  plaintiffs  to  hold 
defendants  to  bail  for  interest.     That  appeared  from  the 
case  of  CaUum  v.  Leeson  (a),  where  Mr.  Baron  Bayley 
said,  **  What  authority  is  there  to  shew  that  you  can  hold 
to  bail  for  interest  ?    I  do  not  like  the  decisions,  but  can- 
not help  it."    The  distinction  which  would  be  taken  in 
support  of  the  affidavit  would  be  the  very  refined  one  be- 
tween interest  due  by  contract  and  interest  claimed  by  way 
of  damages*     For  the  former  a  defendant  could  be  holden 
to  bail ;  but  if  he  could,  the  statement  of  the  claim  ought 
Co  be  as  exact  as  in  a  count  in  assumpsit,  stating  a  consi- 

(a)  Ante,  vd.  2,  p.  381. 
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J  835.         deration  of  forbearance  for  a  promise  to  pay  interest.    If 
u  it  were  so,  then  no  doubt  could  exist  as  to  whether  it  was 

V.  interest  claimed  on  a  separate  agreement  or  merely  for  in- 

terest  by  way  of  damages,  for  which  no  arrest  could  take 
place.  But,  according  to  the  mode  in  which  the  supposed 
agreement  was  here  stated,  it  might  be  claimed  either  upon 
an  insufficient  consideration  or  by  way  of  damages.  Ac- 
cording to  the  language  of  the  affidavit,  reference  had 
been  made  to  the  bankrupt's  books,  and  from  them  all  the 
knowledge  of  the  deponent  was  derived.  The  agreement 
to  pay  interest  appeared  by  the  hooka  or  it  did  not.  If  it 
did  not  appear  by  the  books,  then  there  was  no  reason  for 
holding  the  defendant  to  bail,  as  the  assignees  could  have 
no  personal  knowledge  of  it.  If  it  did  appear  by  the 
books,  then  the  nature  of  the  entries  in  the  books  should 
be  shewn,  that  it  might  be  seen  if  there  was  sufficient 
evidence  of  the  agreement.  The  present  case  was  differ- 
ent from  that  of  an  executor  or  administrator,  who  could 
only  have  knowledge  of  what  had  occurred  during  the  life 
of  their  testator  or  intestate  from  examination  of  their 
books  or  papers ;  whereas  here  the  bankrupt  might  have 
joined.  Thus  a  better  source  of  knowledge  existed,  to 
which  the  plaintiffs  might  have  had  recourse.  If  the  bank- 
rupt had  joined,  it  might  have  been  different.  As  it  waa, 
the  affidavit  was  made  by  a  deponent  who  had  no  know- 
ledge except  by  reference  to  the  books  of  another  person^ 
which  were  not  evidence.  Again,  the  affidavit  was  defec- 
tive, because  it  was  for  money  paid  "  to  and  for"  the  de* 
fendant.  That  this  was  defective  appeared  from  the  case 
of  Visger  v.  Delegal  (a). 

CoLERiDQE,  J. — The  words  in  the  affidavit  in  that  case 
were  very  different  from  those  in  the  present.  They  wercj 
''  that  the  defendant  was  indebted  to  the  plaintiff  in  the 

{a)  Ante,  vol.  1,  p.  333. 
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mim  of  10002.  and  upwards,  on  balance  of  account  for  mo-  1835. 
oey  paid,  laid  out,  and  expended  by  the  plaintiffa,  to  and 
for  the  defendant,  and  at  his  request."  It  was  consistent 
with  that  allegation,  that  the  money  so  paid  to  the  defen- 
dant was  in  discharge  of  a  debt  due  from  the  plaintiff  to 
him. 

Wighiman,  in  support  of  the  rule,  was  stopped  by  the 
Court. 

Coleridge,  J. — As  to  the  first  point,  with  respect  to 
the  reservation  of  interest,  the  distinction  has  been  taken 
between  interest  which  becomes  due  in  pursuance  of  an 
agreement  and  interest  which  becomes  due  by  way  of 
damages.  For  the  former,  a  defendant  may  be  arrested  in 
the  same  manner  as  for  the  principal  debt.  Now  here  the 
words  of  the  affidavit  aUege  that  the  defendant  is  indebted 
for  a  certain  sum,  and  *'  for  interest  thereon  agreed  to  be 
paid."*  This  allegation,  therefore^  states  interest  to  be 
due  in  a  way  that  will  entitle  a  plaintiff  to  hold  a  defendant 
to  bail.  When  this  case  was  before  me  at  Chambers,  my 
attention  was  not  called  to  those  words.  If  it  had,  I  should 
have  been  of  opinion  then,  as  I  am  now,  that  the  affidavit 
was  suffioient.  But  then,  it  is  said,  that  the  party  who  makes 
this  affidavit  takes  upon  himself  to  swear  to  this  fact  of  the 
agreement  from  what  is  not  within  his  own  knowledge. 
Were  we  to  enter  into  that  question,  we  should,  in  fact^ 
be  considering  the  merits.  It  is  not  usual  to  consider  the 
means  of  knowledge  which  a  person  making  an  affidavit  of 
debt  possesses  with  respect  to  the  debt  to  which  he  swears* 
But  the  deponent  here  might  have  known  of  the  agree- 
mentj  because  he  might  have  been  present  when  it  waa 
made.  I  do  not,  however,  enter  into  that  question.  If 
the  party  swears  positively  to  a  debt,  that  is  enough.  The 
party  swears  to  the  interest  being  due,  as  appears  by  the 
books.    The  affidavit,  therefore,  is  as  certain  with  respect 
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to  the  interest  as  to  the  principal.  Now  it  would  be  a 
strange  doctrine,  that  the  same  knowledge  which  entitles 
a  party  to  swear  to  the  principal  sum  being  due  is  not  suffi- 
cient as  to  interest.  In  addition  to  the  remark  I  have  already 
made  with  respect  to  the  affidavit  in  the  case  of  Visger 
V.  Delegate  I  may  observe  that  it  was  bad  on  other  grounds. 
The  present  rule  must,  therefore,  be  made  absolute  for  re- 
scinding the  order. 

Rule  absolute. 


The  Court  has 
DO  power  to 
compel  a  wit- 
neu  to  attend 


M'DOUOALL  r.  NiCHOLLS. 

ISE  well  moved  for  a  rule  to  shew  cause  why  a  Mr. 

James  M^Dougall  should  not  be  compelled  to  give  evi- 
to  fiye  e^ence  ^^"^®  ^^  *"  inquiry  before  the  Master.  The  evidence  of 
before  the  Maa-  that  gentleman  was  required  in  order  to  proceed  satisfac- 

«Ca« 

torily  in  the  inquiry  before  the  Master,  but  he  had  refused  to 
attend.  The  consequence  was,  that  it  became  necessary 
to  apply  to  the  Court  in  order  to  enforce  his  attendance. 


Coleridge,  J. — It  does  not  appear  to  me  that  I  have 
power  to  compel  Mr.  M'Dougall  to  attend,  and,  there- 
fore, you  will  take  nothing  by  your  motion. 

Rule  refused. 


GooDALL  9.  Ray. 

An  indonee  of  ADAMS,  Seijt.,  and  Amos,  shewed  cause  against  a  rule 
note^  not  ow-  ««*«*  obtained  by  N.  Clarke,  for  referring  back  this  cause 
due,  but  the       ^  ^j^^  arbitrator,  with  directions  to  him  to  order  a  verdict 

amount  of  ' 

which  b  ez-       to  be  entered  for  the  defendant,  or  to  reduce  the  damages 

ceeded  by  a 
croM  demand  of 

the  maker  on  the  payee,  having  notice  of  such  demand  at  the  time  of  the  indorsement,  cannot  re- 
cover against  the  malcer  advances  made  to  the  payee  on  the  note  subsequent  to  such  notice^  aL- 
though  the  note  is  a  distinct  transaction  between  the  original  parties. 
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to  22/.  10*.  The  cause  was  referred  by  an  order  of  Nisi  ,J^^ 
Prius  to  a  gentleman  at  the  bar,  with  power  to  him  to  direct 
for  whom  and  for  what  sum  the  verdict  should  be  finally 
entered^  and  to  state  any  special  matters  on  his  award. 
The  award  made  in  pursuance  of  that  order  was  in  these 
terms: — 

*'  I^  the  said  arbitrator,  do  award,  order,  and  adjudge 
that  the  verdict  be  finally  entered  for  the  plaintiff,  damages 
171 L  10s.  over  and  above  270/.  paid  into  Court,  and  that 
each  party  shall  bear  his  own  expenses  of  attending  the 
arbitration,  and  shall  pay  the  costs  of  this  my  award 
equally  between  them.    And  I  do  further  state  the  follow* 
ing  special  circumstances:    The. action  was  brought  by 
the  plaintiff  as  indorsee  of  a  promissory  note,  dated  25th 
March,  1830,  whereby  the  defendant  promised  to  pay 
to  one  B.  B.  or  his  order  on  demand  352/.  for  value 
received,  with  lawful  interest  for  the  same;  the  defendant 
pleaded,  that  the  plaintiff  had  not  sustained  damages  to  a 
greater  amount  than  270/.  paid  into  Court,  and  gave  notice 
to  the  plaintiff  to  prove  the  consideration  for  the  indorse- 
ment.    The  note  was  given  for  a  valuable  consideration, 
and  was  a  distinct  and  separate  transaction  in  itself,  and 
independent  of  any  collateral  considerations  or  dealings 
between  the  parties.     On  the  5th  of  July^  1831,  plaintiff 
advanced  to  B.  B.  the  sum  of  150/. ;  on  the  29th  January, 
1833,  the  further  sum  of  100/.,  on  the  deposit  of  the  above 
note ;  but  the  note  was  not  indorsed  to  the  plaintiff  until, 
as  ailer  stated,  on  the  16th  August,  1833.    The  plaintiff 
had  notice  that  B.  B.  was  indebted  to  the  defendant  in  a 
sum  exceeding  the  amount  of  the  note  and  interest  upon 
which  the  action  was  brought.     The  defendant  did  not 
dispute  the  plaintifi^s  lien  to  the  extent  of  250/.   and 
interest,  nor  did  the  plaintiff  assert  it  to  any  further  ex- 
tent.    After  this  period,  B.  B.  indorsed  the  note  to  the 
plaintiff.    In  respect  to  the  250/.  advanced  and  interest, 
the  plaintiff  would  be  entitled  to  22/.  Ids.  over  and  above 
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IS3B.  the  sum  paid  into  Court.  At  the  time  of  bringing  the 
action,  B.B.  was  indebted  to  the  plaintiiF  as  well  as  to 
the  defendant  in  sums  respectively  exceeding  the  amount 
of  the  note  and  interest.^ 

The  question  upon  this  award  was,  whether  the  plaintiff, 
having  had  the  note  indorsed  to  him  after  notice  that  the 
payee  was  indebted  to  the  maker  to  a  larger  amount, 
independent  of  the  note,  than  its  amount,  could  recover 
upon  it,  notwithstanding  any  supposed  equity  which  the 
defendant  might  have  upon  it  It  was  contended,  that 
the  plaintiff  was  entided  to  recover;  for  the  change  which 
bad  taken  place  was  not  such  an  equity  as  would  de* 
prive  the  plaintiff  of  his  right,  as  the  transaction  with 
reapect  to  the  bill  was  found  by  the  arbitrator  to  be 
separate  from  all  others  between  the  parties.  This  was 
not  like  the  case  of  an  indorsement  after  the  note  became 
due ;  for  as  the  note  was  payable  on  demand,  it  could  not 
be  due  until  it  was  demanded ;  but  no  demand  had  been 
found  by  the  arbitrator.  The  present  case  was  analogoua 
to  that  of  Burravgh  v.  Most  (a) :  the  second  part  of  the 
marginal  note  of  that  case  was  in  these  terms,  "  the  in«- 
dorsee  of  an  overdue  promissory  note  is  liable,  in  an  action 
against  the  maker,  to  all  equities  ariring  out  of  the  note 
transaction  itself;  but  not  to  a  set-off  in  respect  to  a  debt 
due  from  the  indorser  to  the  maker  of  the  note,  arising 
out  of  collateral  matters.**  In  the  present  case,  the  arbi- 
trator bad  found  that  the  transaction  with  respect  to  the 
note  was  independent  of  all  other  transactiona  between 
the  maker  and  the  payee.  In  that  case,  Mr.  Justice 
Bayley  said,  **  On  discussion  of  the  matter  with  my  Lord 
Tetderden  and  my  learned  Brothers,  I  agree  with  them  in 
thinking,  that  the  indorsee  of  an  overdue  bill  or  note  ia 
liable  to  such  equities  only  as  attach  on  the  bill  or  note 
itself,  and  not  to  claims  arising  out  of  collateral  matter^.!* 

(a)  10  B.  &  C.  558;  5  M.  &  R.  296. 
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The  only  difierence  between  that  case  and  the  present  1835. 
was^  that  it  did  not  there  appear  whether  the  plaintiff 
had  notice  of  the  claims  between  the  original  parties, 
independent  of  the  note.  But  according  to  the  language 
of  the  Court  in  that  caaci  such  knowledge  was  immaterial. 
The  plaintiff  had  a  right  to  advance  to  the  full  amount  of 
the  note,  although  be  might  know  that  other  claims 
existed  between  the  maker  and  payee.  Next  as  to  the 
previous  cases,  none  of  them  were  inconsistent  with  the 
view  which  was  now  taken.  In  Brown  v.  Davies  (a), 
the  marginal  note  was^  *'  where  a  promissory  note  has  been 
indorsed  to  the  plaintiff  after  it  became  due,  who  sues  the 
maker  upon  it,  the  latter  is  entitled  to  go  into  evidence  to 
shew  that  the  note  was  paid  as  between  him  and  the 
original  payee,  from  whom  the  plaintiff  received  it.'* 
There  Lord  Kenyon  said,  in  speaking  of  the  note,  "  if  it 
appe9red  to  have  been  noted  for  non-payment  at  the  time 
the  plaintiff  received  it,  that  ought  to  have  awakened  his 
suspicion  and  led  him  to  make  further  inquiries  into  the 
goodness  of  the  note.**  There,  the  note  was  overdue, 
here  it  was  nctik.  The  principle  of  the  decision  in  that 
case  was,  that  if  a  party  takes  an  over-due  promissory 
note,  he  must  inquire  what  are  the  equities  upon  that 
note  before  be  takes  it;  but  that  cannot  make  it  necessary 
for  him  to  inquire  into  matters  independent  of  tlie  note. 
In  Boehm  and  Others  v.  Sterling  and  Others  (6),  the 
marginal  note  was,  *'  where  the  drawers  of  a  banker's 
dieck,  issued  nine  months  after  it  bore  date,  upon  a 
eonsideration  which  afterwards  failed,  as  between  them 
and  the  persons  to  whom  they  delivered  it,  they  cannot  be 
permitted  toobject  this  circumstance  in  an  action  brought  by 
a  subsequent  holder  for  a  valuable  consideration  and  without 
notice,  though,  by  the  general  rule,  any  person  receiving  a 
negotiaUe  instrument  after  it  is  due,  is  deemed  to  have  taken 

(«)  S  T.  It  80.  {b)  7  T.  R.  4Sd. 
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1835.  ^  it  upon  the  credit  of  the  person  from  whom  he  received  it, 
and  subject  to  the  same  equities  as  between  him  and  the 
parties  sued  on  such  instrument."  There  the  Court 
would  not  even  allow  the  equities  on  the  note  itself  to 
attach.  This  case  supported  the  previous  doctrine,  which 
shewed,  that  the  disposition  of  the  Courts  was  to  limit 
and  not  to  extend  the  equities  on  the  note  itself.  The 
case  of  Collenridge  v.  Farquharsan  (a)  was  confirmatory 
of  the  same  principle.  In  BatTough  v.  White  (&),  the 
marginal  note  was,  *'  where  in  an  action  by  the  indorsee 
against  the  maker  of  a  promissory  note  payable  with  inter- 
est on  demand,  the  plaintiff  having  proved  that  he  gave 
value  for  it,  the  defendant  tendered  evidence  of  declara- 
tions made  by  the  payee,  when  the  note  was  in  his  pos- 
session, that  he,  the  payee,  gave  no  consideration  for  it  to 
the  maker :  held,  that  this  evidence  was  inadmissible,  as 
the  plaintiff  could  not  be  identified  with  the  payee,  and 
the  note  could  not  be  treated  as  overdue  at  the  time  of 
the  indorsement."  That  case  sufficiently  shewed  that  the 
promissory  note  could  not  be  considered  as  overdue.  On 
the  authority  of  these  cases  it  was  contended,  that  the 
present  rule  ought  to  be  discharged. 

Goulburn,  Serjt.,  and  N.  Clarke,  in  support  of  the  rule, 
submitted  that  the  case  of  Burrough  v.  Moss  was  dis- 
tinguishable from  the  present.  In  that  case,  it  did  not 
appear  that  any  notice  of  the  state  of  the  accounts  between 
the  maker  and  payee  had  been  given  to  the  plaintiff. 
But  in  the  present  case,  he  had  received  such  a  notice 
previous  to  his  making  the  advances,  concerning  which,  the 
present  contest  arose.  There,  the  question  was,  whether 
the  mere  fact  of  the  note  being  over  due  at  the  time  of 
indorsement  was  sufficient  ground  for  inferring  notice  to 
the  indorsee  of  the  state  of  accounts  between  the  original 

(«)  1  Stark.  N.  P.  C.  259.       (6)  6  D.  &  R.  379;  4  B.  &  C.  325. 
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parties  to  the  note.  There  it  was  taken  for  granted,  that  1835. 
if  the  plaintiff  had  noticei  he  can  be  in  no  better  situation 
than  the  person  who  originally  took  it.  In  the  case  of 
Brown  ▼.  DavieSf  already  cited^  it  appeared  that  the 
knowledge  of  the  note  being  overdue  was  clearly  conveyed 
to  the  indorsee,  from  the  fact  of  the  noting  for  non-pay- 
ment appearing  on  the  face  of  the  instrument.  There, 
Mr.  Justice  Ashhurst  said,  **  I  think  the  rule  laid  down  by 
my  Brother  BuUer,  in  the  case  in  Cornwallf  is  a  very  safe 
and  proper  one;  that  where  a  note  is  overdue,  that  alone 
is  such  a  suspicious  circumstance  as  makes  it  incumbent 
on  the  party  receiving  it,  to  satisfy  himself  that  it  is  a  good 
one,  otherwise  much  mischief  might  arise."  The  case 
referred  to  by  Mr.  Justice  Ashhurst  was  mentioned  in  the 
note  to  the  case  of  Brown  v.  Davies*  The  name  of  the 
case  was'  Taylor  v.  Mather.  That  was  an  action  by  the 
indorsee  of  a  promissory  note  against  the  maker.  The 
note  was  indorsed  some  time  after  it  was  due,  and  there 
were  many  circumstances  which  led  the  Court  and  jury  to 
conclude  that  it  was  fraudulently  obtained  ;  whereupon  a 
verdict  was  found  for  the  defendant.  Upon  a  motion  for 
a  new  trial,  it  was  refused  upon  the  merits ;  and  Mr.  Jus- 
tice BuUer  at  the  same  time  said^  '*  It  has  never  been 
determined  that  a  bill  or  note  is  not  negociable  after  it 
becomes  due;  but  if  there  are  any  circumstances  of 
iraud  in  the  transaction^  and  it  comes  into  the  hands  of 
the  plaintiff  by  indorsement  after  it  is  due«  I  have  always 
left  it  to  the  jury,  upon  the  slightest  circumstance,  to  pre- 
sume that  the  indorsee  was  acquainted  with  the  fraud." 
The  same  principle  was  pointed  out  in  Boehm  and  Others 
v.  Sterling  and  Others^  already  cited.  In  Tinson  v. 
Francis  (a),  the  marginal  note  was,  **  although  the  bond 
fide  holder  of  a  promissory  note,  made  without  consider- 
ation, himself  gave  a  full  consideration  for  it;  yet  if  he  took 

(a)  1  Gamp.  19. 
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1835^  it  after  it  was  due,  from  an  indorser  who  had  given  none, 
he  cannot  maintain  an  action  against  the  maker."  The 
principle  of  all  these  cases  was,  that  the  indorsee  of  a 
promissory  note  could  not  recover  against  the  maker, 
where  no  consideration  had  been  given,  if  he  had  know- 
ledge of  such  want  of  consideration.  Here,  the  payee  of 
the  note,  at  the  time  he  indorsed  it,  stood  in  the  same 
situation  as  if  no  consideration  had  been  given  for  it,  and 
with  a  knowledge  of  that  &ct,  the  plaintiff  had  it  indorsed 
to  him.  He  therefore  came  within  the  principle  aflfecting 
the  indorsee  of  an  overdue  bill  of  exchange. 

Coleridge,  J. — ^According  to  your  argument,  however, 
it  makes  no  difference  whether  the  biU  is  overdue  or  not. 

Gaulbum,  Serjt.,  and  N.  Clarke,  admitted  that  such  was 
the  effect  of  the  argument.  The  question  in  the  case  now 
was,  whether,  under  the  circumstances  disclosed  in  the 
award,  the  present  plaintiff  was  entitled  to  recover.  If  the 
action  had  been  brought  on  the  promissory  note  by  B.  B. 
himself,  the  defendant  would  have  had  a  good  defence  by 
a  plea  of  set-offl  Then  could  the  present  plaintiff,  who  had 
taken  the  note  after  it  was  due,  with  a  knowledge  of  B.  BJs 
liability  to  the  defendant,  recover  upon  the  note?  It  was 
not  suggested  that  any  moral  fraud  existed  on  the  part  of 
the  plaintiff",  but  according  to  the  finding  of  the  arbitrator, 
legal  fraud  existed  on  his  part,  and  therefore  he  was  not 
entitled  to  recover. 

Cur.  adv.  vuii. 

Coleridge^  J. — In  this  case  a  rule  was  obtained,  calling 
on  the  plaintiff*  to  shew  cause  why  this  cause  should  not 
be  referred  back  to  the  same  arbitrator  to  direct  a  verdict 
to  be  entered  for  the  defendant,  or  to  reduce  the  damages 
to  221.  lOs.  The  arbitrator  has  directed  a  verdict  to  be 
entered  for  the  plaintiff  for  171/.  10^.  beyond  270/.  paid 
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into  Court,  and  under  a  power  reserved  to  him  has  found         1B35. 
the  following  special  facts: — ^The  plaintiff  sued  as  indorsee 
of  a  promissory  note  for  352L  and  lawful  interest,  dated 
?5th  March,  1830,  and  made  by  the  defendant,  payable 
on  demand  to  B.  B.  or  order.     The  plea  denied  any  da* 
mages  beyond  9H0L  (paid  into  Court),  and  the  defendant 
gave  notice  to  prove  the  consideration  for  the  indorsement. 
The  note  was  given  for  a  valuable  consideration,  and  was 
a  separate  transaction,  independent  of  any  other  dealings 
between  the  parties.     On  the  5th  of  September ^  1831,  the 
plaintiff  advanced  to  B.B.  ISO/.,  and  on  the  39th  oiJanu- 
ary^  1833,  100/.  on  the  deposit  of  the  note;  on  the  16th  of 
August 9  1833,  notice  was  given  to  the  plaintiff  that  B.  B. 
was  indebted  to  the  defendant  in  a  sum  exceeding  the 
note  and  interest;  and,  at  that  time  the  defendant  did  not 
dispute  tbe  plaintiff's  lien  to  the  extent  of  2501.  and  in- 
terest,  nor  did  the  plaintiff  claim  any  thing  beyond.    A.fter 
this,  B.  B.  indorsed  the  note  to  the  plaintiff,  and  at  the 
time  of  the  action  brought,  B.  B.  was  indebted  both  to  the 
plaintiff  and  the  defendant  in  sums  exceeding  respectively 
the  amount  of  tbe  note  and  interest. 

Upon  these  facts,  the  plaintiff  contends,  that  the  note 
being  payable  on  demand,  and  no  demand  having  been 
found,  cannot  be  considered  as  having  been  overdue  at  the 
date  of  the  indorsement;  and  that  even  if  it  be  so  con* 
sidered,  he  is  bound  only  by  such  equities  between  the 
payee  and  maker  as  arise  upon  the  note  itself;  that  a  set- 
off between  these  parties  arising  from  the  altered  state  of 
their  general  accounts  is  not  such  an  equity,  the  note  hav- 
ing been  given  upon  a  separate  transaction,  and  remaining 
specifically  unpaid.  For  this  latter  point,  the  case  of 
Burrough  v.  Moss  (a)  is  relied  on,  in  which  the  distinction 
was  taken  between  the  claim  of  the  maker  of  a  note  to 
avail  himself  of  a  defence  founded  on  the  general  state  of 

(a)  10  B.  &  G.  558. 
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1835.  the  accounts  between  himself  and  the  payee,  and  his  right 
to  avail  himself  of  circumstances,  such  as  actual  payment, 
release,  &c.,  which  affect  directly  the  demand  on  the  note 
itself.  The  grounds  for  this  distinction,  when  considered 
with  reference  to  the  circumstances  before  the  Court,  are 
sound  and  obvious;  and  the  case  appears  to  decide  no  more 
than  this,  that,  from  the  mere  fact  of  the  note  being  in- 
dorsed when  overdue,  the  indorsee  is  only  put  to  inquire^ 
and  therefore  shall  only  be  presumed  to  know  the  state  of 
the  transaction  as  to  the  note  itself,  and  is  only  identified 
with  the  party  under  whose  title  he  takes  it,  to  that  ex- 
tent. The  maker,  therefore,  was  not  allowed  to  transfer 
that  set-off,  which  would  have  been  available  for  hiih 
against  the  payee,  arising  from  the  general  debt  due  from 
the  payee  to  him,  to  meet  the  demand  which  the  holder 
had  against  him  on  the  instrument  itself. 

In  the  present  case  it  may  be  taken  in  favour  of  the 
plaintiff,  that  the  note  was  not  overdue  at  the  date  of  the 
indorsement;  and  it  must  be  taken  against  him,  that  he 
had  notice  of  the  state  of  accounts  before  he  made  any  of 
the  advances  now  in  dispute.  The  intended  effect  of  that 
notice  was,  that,  as  between  the  payee  and  maker,  the  note 
was  no  longer  available,  that  as  between  them  that  which 
was  tantamount  to  payment  had  taken  place;  and,  there- 
fore, that  any  further  advance  upon  the  note  must  be  on 
the  credit  of  the  payee  only. 

It  is  but  reasonable  that  this  notice  should  have  the 
effect  intended,  and  although  the  law  is  adverse  to  any 
thing  which  goes  to  fetter  the  negotiability  of  bills  of  ex- 
change or  promissory  notes,  I  am  not  aware  of  any  prin- 
ciple in  it,  which  will  prevent  the  notice  having  operation 
here.  This  is  not  the  case  of  a  note  or  acceptance  ori- 
ginally given  for  accommodation,  and  without  considera- 
tion, in  which  case  the  accommodation  maker  or  acceptor 
may  have  no  right  by  notice  to  prevent  a  party  from  giving 
consideration,  and  suing  on  the  note  or  bill;  because  such 
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notice  is  a  direct  contravention  of  his  original  undertaking.  1835. 
Here,  the  note  for  all  beyond  the  sums  advanced  on  the 
deposit  may  be  considered  a  new  note,  made  for  a  valu- 
able consideration,  and  satisfied,  before  the  second  holder 
has  given  any  consideration  for  its  indorsement;  it  is 
therefore  no  more  in  contravention  of  its  original  purpose, 
by  a  notice  to  restrain  its  further  circulation,  than  it  would 
have  been,  if  after  payment^  it  had  remained  by  accident 
or  fraud  in  the  hands  of  the  original  payee,  and  he  were 
contemplating  to  re-issue  it.  The  same  principle  which 
in  the  case  of  overdue  bills  without  actual  notice  limits 
the  liability  of  the  acceptor  to  the  extent  of  the  knowledge 
which  the  law  presumes,  must,  as  it  appears  to  me,  in  the 
case  of  actual  notice,  whether  the  bill  be  overdue  or  not, 
limit  the  liability  to  the  es^tent  of  the  actual  notice.  The 
fact*of  indorsement  is  not  material  on  this  question,  the 
holder  had  a  right  to  insist  on  that,  and  it  was  the  duty  of 
B.  B.  to  give  it,  for  the  purpose  of  enabling  the  holder  to 
reap  the  fruits  of  his  undisputed  lien. 

Upon  the  grounds,  therefore,  that  the  maker  might 
lawfully  give  the  notice  in  question,  that  it  was  given  in 
due  time,  and  that  the  plaintiff  must  be  taken  to  have 
made  every  subsequent  advance  upon  the  credit  only  of  the 
indorser,  I  am  of  opinion  that  this  award  ought  to  be  re- 
formed by  reducing  the  damages  by  the  amount  of  such 
advances.  But  the  arbitrator  has  found  that  22L  10«.  are 
due  to  the  plaintiff  in  respect  of  interest  on  the  prior  ad- 
vances: to  the  extent  of  those  advances  it  was  not  disputed 
that  the  plaintiff's  claim  was  good;  and  it  is  not  therefore 
now  open  to  the  defendant  to  contend,  if  under  any  cir- 
cumstances such  contention  could  be  successfully  made, 
that  any  notice  of  such  lien  to  him  was  necessary;  and  if 
the  plaintiff's  claim  be  good  to  that  extent,  it  will  be  good 
also  for  this  accruing  sum.  I  think,  therefore,  the  verdict 
should  only  be  reduced,  not  set  aside. 

Rule  absolute  accordingly. 
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An  appIic;ition 
to  make  a 
Judge's  order  a 
role  of  Courtt 
and  for  an  at- 
tachment for 
diaobeying  it» 
may  be  made 
on  the  same 
motion. 


HiNCHLiFFE  r.  Jones. 

fv  IGHTMAN  moYed  for  an  attachment  against  the 
sheriffi  for  not  returning  a  writ  pursuant  to  a  Judge's  or- 
der made  in  yacation.  The  order  had  not  been  made  a 
rule  of  Court  He  cited  the  case  of  Howell  y.  BuUeel  (a), 
for  the  purpose  of  shewing  that  the  attachment  might  be 
obtained  without  making  the  order  a  rule  of  Court. 

Coleridge,  J. — ^That  case  only  decidedi  that  the  ap- 
plication to  make  the  Judge's  order  a  rule  of  Courts  and 
for  an  attachment,  might  be  made  on  one  motion.  There 
must,  howeyer,  be  a  rule  for  each.  The  order  must  be 
made  a  rule  of  Court,  or  I  have  no  jurisdiction  to  grant  an 
attachment. 

Wightman  then  altered  the  terms  of  his  application,  and 
moyed  to  make  the  order  a  rule  of  Court,  and  for  an  at- 
tachment for  disobedience  of  it. 


Rule  granted  accordingly  (6). 


(o)  Ante,  p.  99. 
ih)  By  the  terms  of  13  Reg. 
Gen.  M.T.,  2  Will.  4,  such  a  rule 


for  making  the  Judge's  order  a 
rule  of  Court,  need  not  be  seryed. 
Ante,  yol.  1,  p.  474. 


Spedal  service 
in  ejectment 


Doe  d.  Grimes  v.  Roe. 

K^ROWDER  moyed  for  judgment  against  the  casual 
ejector,  on  an  affidavit,  which  stated  the  following  circum- 
stances. The  tenants  in  possession  were  three  sisters.  It 
was  not  sworn  that  they  were  joint  tenants.  The  seryice 
was  on  two  on  the  premises,  and  a  copy  left  for  the  third, 
with  the  usual  explanation.     No  acknowledgment  was 
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made  by  her^  that  the  declaration  had  ever  come  to  her         18^- 
hands.     He  cited  Doe  d.  WeihereU  v.  Roe  (a).  D^^ 

Grimes 

CoLERiDOE)  J. — You  may  take  a  rule  nisi.    The  ser-         ^v. 
vice  to  be  at  the  dwelling-housey  where  (he  three  sisters 
live. 

Rule  nisi  accordiifigly. 

(a)  Ante,  vol.  2,  p.  441. 


Rob. 


Ex  parte  Elizabeth  Maxwell. 

Jjm.ANSEL  moved  for  a  rule  to  shew  cause  why  an  at-  ifaparty  suc- 
tomey  of  the  Court  should  not  deliver  up  certain  docu-  ui  action  by  an 
menta  detained  by  him  from  the  applicant.  It  appeared  on  foj^^u^on'the 


the  affidavit  of  the  latter,  that  some  time  since»  certain  bu-  groundofhis 

ver  having  been 

smess  was  done  in  the  office  of  the  attorney,  on  account  of  employed  as  bis 
llrs.  MaxwelL    She  took  out  a  summons  to  tax  his  bill,  ^noTaiter- 
but  at  the  appointment  before  the  Master,  she  refused  to  ^?^  smnma- 

■^■^  '  nly  compel  the 

proceed  with  the  taxation  until  the  attorney  appeared.  Sub-  attorney  to  give 

1  •  .  .  I  up  docnments 

sequently  an  action  was  brought  to  recover  the  amount  which  have 
of  the  bill  of  costs^  and  the  attorney  was  nonsuited,  on  the  ^^j^^' 
ground,  that  the  business  had  been  transacted  by  the  course  of  the 

buiinesSy  for 

clerk  of  the  attorney,  without  the  latter  attending  to  it.  doing  which  the 
Certain  documents  had,  however,  come  to  the  hands  of  ^ughL^ 
the  attorney  in  the  course  of  these  transactions,  and  it  was 
to  compel  him  to  give  them  up,  that  the  present  application 
was  made. 

-Coleridge,  J. — After  treating  the  attorney,  when  the 
action  was  brought,  as  a  person  who  was  not  your  attor- 
ney, you  cannot  now  be  heard  to  allege  that  he  is,  and 
therefore  compel  him,  summarily,  to  deliver  up  these  do- 
cuments. 

Rule  refused. 
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Dob  d.  Greayes  r.  Roe. 

» 

The  practice  of  Jim  ANSEL  moved  for  judgment  against  the  casual 
menttofbe  ejector.  The  affidavit  on  which  he  applied  stated,  that 
ngned  agsinst     |i,e  service  had  been  effected  in  Hilary  term  last.     The 

the  casual  ejec-  ^ 

tor,  where  the  noticc  at  the  foot  of  the  declaration  required  the  appear- 
the  appearance  ^ncc  to  be  made  in  Easter  term.  The  whole  of  Easter 
befonTwiilc"^  term  had  been  allowed  to  pass  without  applying  for  judg- 
the  aenrioe  has    ment  against  the  casual  ejector.      No  objection  to  this 

been  effected  ...  .        ,  ,  ,      , 

has  elapsed,  in  motion  m  the  present  term  existed,  as  only  one  term  had 
tera%niiy°ap-  ^^^^  allowed  to  pass  sincc  the  service.  He  cited  Doe  ▼• 
pUes  to  country  Hq^  (a),  and  Doe  V.  Roe  (6).     The  present  was  a  town 

cause.     It  did  not  appear  by  the  reports  cited,  whether. 

the  venue  in  those  causes  was  in  town  or  country. 

Coleridge,  J. — Although  it  does  not  appear  by  the  re- 
ports, that  the  causes  were  country  causes^  yet  it  must  be 
taken  that  they  were.  The  practice  recognized  in  those, 
cases  only  applies  to  country  causes.  The  lessor  of  the 
plaintiff-  in  a  town  cause  might  serve  a  fresh  ejectment, 
and  still  not  be  delayed  so  much  as  the  lessor  in  a  country, 
cause  would,  if  judgment  were  not  allowed  to  have  been 
signed  under  the  circumstances  mentioned  in  those  cases. 
No  rule  therefore  can  be  granted. 

Rule  refused. 

(a)  Ante,  vol.  1,  p.  495.  (6)  Ante^  vol.  2,  p.  196. 


Ex  parte  Hulme. 

Admission  of      SiR   WILLIAM  FOLLETT  moved  to  admit  a  clerk, 
a^term'sTotioe,^  without  a  term's  notice,  under  the  following  circumstances. 

under  particular 


circumstances, 

for  the  purpose  of  practising  in  New  South  Wales. 
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He  had  served  the  five  years  regularly,  but  had  not-been         1836. 
able,  after  the  expiration  of  his  articles,  to  give  the  usual       ^^     ^ 
notice  for  a  term,  previous  to  his  application.     In  Easier       hulmb. 
term  last,  his  father  obtained  an  oflScial  appointment  in 
New  South  Wales,  and  he  was  desirous  of  going  with  him 
to  that  country,  to  practise  as  an  attorney,  which  could 
not  be  allowed  unless  he  had  been  admitted  in  one  of 
the  superior  Courts  here.    Notices  in  the  usual  places  had 
been  put  up,  stating  the  intention  of  the  clerk  to  make  a 
special  application  in  the  present  term.    He  had  also,  on 
the  5th  of  Maif,  served  notice  of  his  intention  to  apply  for 
admission,  on  the  secretary  to  the  Law  Society^ 

Coleridge,  J. — He  may,  under  the  circumstances,  be 
admitted  on  the  last  day  of  the  present  term,  his  notices   . 
continuing  up  until  that  day. 

Admitted  accordingly. 


Rex  r.  Pilgrim. 
(Before  the  four  Judges.) 

JXl.  D.  HILL  moved  for  a  writ  of  habeas  corpus  ad  tes"  The  rate  for 
tificandum,  to  bring  up  the  defendant  from  out  of  custody,  Sefettfrom 
on  a  charge  of  felony,  for  the  purpose  of  taking  him  as  a  ^'^^ 
witness  before  the  Ipswich  Election  Committee,  where  it  <^'  ^  ^^ 
was  sworn  he  could  give  material  evidence.     He  cited  the  airfim"in- 
case  of  The  matter  of  Sir  Edward  Price,  a  prisoner  (a).  "*"**• 
He  contended,  that  on  the  authority  of  that  case  the  Court 
would  be  entitled  to  issue  tlie  writ.     The  only  question' 
then  was,  whether  the  rule  for  the  habeas  corpus  should  he 
absolute  in  the  first  instance. 

LiTTLEDALE,  J.  (A). — The  rule  cannot  be  absolute  in 
(o)  4  East.  587.  (6)  Lord  Denman,  C.  J.,  was  absent. 
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1835.  the  first  instancei  if  we  can  grant  the  application.  You 
may  take  your  rule  nisi,  to  be  served  on  the  gaoler^  the 
Attomey*GeneraI»  and  all  the  persons  at  whose  instance 
the  defendant  may  be  detained. 


Rule  msi  accordingly. 


-x  /•.'  ^^^  .^fc^^^i^r^.'  ^^ 


Frodsham  v.  Rust. 

The  infoivency  ^*  HUOHES  shewed  causc  against  a  rule  ntM,  obtained 
S^u£*SSf  ^^  Archbold,  for  judgment  as  in  case  of  a  nonsuit.  The 
mencement  of     affidavit  on  which  he  proposed  to  answer  the  applica- 

the  Action  is  not     • 

«n  answer  to  a  ^i^D  Stated,  that  the  plaintiff  had  become  insolvent 
Senrt^'l^  since  the  commencement  of  the  action.  A  sufficient 
ofanoDMuc      excuse,  therefore,  was  furnished  for  not  proceeding  to 

trial 

Archbold,  in  support  of  the  rule,  contended  that  no 
excuse  was  furnished  by  the  insolvency  of  the  plaintiff 
since  the  commencement  of  the  action.  The  defendant 
was  entitled  either  to  have  the  rule  made  absolute,  or  to 
have  a  peremptory  undertaking. 

Coleridge,  J. — ^The  defendant  is  entitled  to  judgment 
as  in  case  of  a  nonsuit,  unless  the  plaintiff  gives  a  pe- 
remptory undertaking. 

The  rule  was  discharged,  on  the  plaintiff  giving  a  pe- 
remptory undertaking. 
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GouLD>  clerk,  r.  Williams. 

^»  HUGHES  shewed  cause  against  a  rule  obtained  by  ifabiUofez* 

Comyn,  for  having  the  baiUbond  delivered  up*  to  be  can*  L  aTij^fteiu 

celled  on  the  defendant's  entering  a  common  appearance^  ^  ^  ^' 

on  the  ground  that  the  debt  for  which  the  action  was  indoded  in  his 

brought^  and  for  which  the  defendant  had  been  arrested,  punuanceofan 

was  one  from  which  he  had  been  freed  by  his  discharge  ^^^^^ 

under  the  Insolvent  Debtors*  Act,  7  Oeo.  4,  c.  67.    The  charge,forwith- 

facts  as  they  appeared    on    the  affidavits  were  these,  tended  oppo- 

The  plaintiff,  who  was  a  clergyman,  had,  in  the  year  todjuit«n^' 

1881,  given  to  the  defendant  a  bill  of  exchange  for  880/.  J^^**^^^ 

to  get  discounted ;  the  defendant  did  get  it  discounted, 

but  appropriated  the  proceeds  to  his  own  use,  and  the 

plaintiff  was  obliged  to  pay  th^  bill  when  it  became  due. 

In  the  following  year,  the  plaintiff  finding  that  the  defendant 

was  in  custody,  lodged  a  detainer  against  him  for  the 

amount  of  the  bUl,  but  the  defendant  compromised  the 

action  by  giving  a  cognovit  for  the  principal,  interest,  and 

costs,  amounting  to  4&31.  2^.,  payable  by  instalments.    In 

1888,  the  defendant  petitioned  the  Insolvent  Court  to  be 

discharged  from  his  debts,  and  he  put  the  plaintiff's  name 

in  the  schedule  as  a  creditor  for  208L  only.    Notice  of 

opposition  was  given  on  the  part  of  the  plaintiff,  and  it 

was  then  agreed  between  the  defendant  and  RawUngSt 

(the  then  agent  of  the  plaintiff),  that  the  former  should 

give  bills  immediately  after  his  discharge  for  the  amount 

of  the  debt  due,  according  to  the  terms  of  the  cognovit, 

and  the  defendant's  son  also  gave  an  undertaking  in  writing, 

that  his  father  should  accept  the  bills,  and  that  if  he  did 

not,  he  (the  son)  would  be  answerable. .  The  defendant 

was  not  opposed,  and  obtained  his  discharge,  and  three 

days  afterwards  he  voluntarily  called  upon  RawUngs,  and 

gave  him  two  bills,  dated  November  80th,  1838,  one  at  six 

months  for  106/.,  and  the  other  at  twelve  months  for  192L; 
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1835.         and  in  support  of  the  motion  it  was  sworn  that  208/.  waa 
GopLD        ^^^  amount  of  the  debt  due  from  the  defendant  to  the 
«•  plaintiff  at  the  time  of  the  discharge.    On  the  other  side, 

there  were  several  af&dayits,  that  the  debt  due  by  the  de-. 
fendant  was  433/.  The  first  bill  was  paidj  but  the  second 
not  being  paid,  the  present  action  was  commenced^  and 
the  defendant  was  arrested.  A  summons  to  the  same 
effect  as  the  present  motion  bad  been  heard  at  chambers 
before  Coleridge^  J.«  which  the  learned  Judge  dismissed, 
because  it  was  not  sworn  that  the  bill  was  given  in  respect 
of  the  debt  inserted  in  the  schedule ;  that  fact  was  now 
supplied :  it  was  positively  denied,  however,  by  RawUngs, 
that  it  was,  and  it  was  sworn  that  the  two  bills  were  given 
generally,  in  respect  of  the  debt  of  423/.  It  was  there- 
fore contended,  that  even  admitting  that  a  bill  of  exchange, 
given  in  consideration  of  withdrawing  an  intended  oppo- 
sition, and  for  a  debt  included  in  the  schedule,  was  void*, 
as  being  against  the  policy  of  the  Insolvent  Debtor's  Act, 
still  that  doctrine  did  not  apply  to  the  present  case,  be-, 
cause  there  was  a  larger  debt  due  than  that  put  in  the 
schedule,  and  therefore  quoad  the  difference  between 
208/.  and  423/.,  the  defendant  was  not  discharged  by  the 
act;  and  that  as  it  was  sworn  in  answer  to  the  rule  that 
the  two  bills  were  not  given  in  respect  of  the  208/.  but 
generally  in  respect  of  the  423/.,  the  plaintiff  had  a  right 
to  apply  the  bill  on  which  the  present  arrest  took  place  (for 
the  sum  of  122/.  3s.  10c/.)  towards  the  liquidation  of  that 
difference;  and  that  if  that  fact  was  at  all  doubtful,  the 
Court  ought  not  to  interfere.  Secondly,  it  was  contended, 
that,  the  agreements  both  of  the  defendant  and  his  son, 
being  wholly  void,  for  want  of  any  consideration  to  support 
them,  the  giving  bills  by  the  defendant,  whether  in  respect 
of  the  larger  debt,  or  the  smaller  one  included  in  the  sche- 
dule, must  be  considered  in  point  of  law  as  a  voluntary 
act  on  his  part,  he  being  under  no  legal  obligation  to  give 
them,  and  that  it  had  been  frequently  decided,  that  either 
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• 

a  bankrupt  or  an  insolvent  might  voluntarily  after  his  dis-  1S35. 
charge  renew  his  former  liability  to  its  full  extent,  either 
by  a  mere  promise  or  by  some  binding  instrument;  and  it 
was  arguedy  that  as  the  act  of  parliament  discharged  the 
defendant's  person  only  and  not  the  debt,  if  the  defendant, 
after  his  discharge,  chose  voluntarily  to  give  a  bill  for  one 
of  the  claims  in  respect  of  which  his  person  was  discharged 
from  liability  to  arrest,  he  thereby  renewed  his  liability ; 
and  he  compared  this  case  to  that  of  a  defendant  who  has 
been  arrested  for  a  debt  and  who  cannot  in  general  be 
again  arrested  for  the  same  debt,  but  if,  after  being  ar- 
rested, he  gives  a  new  bill  for  the  same  debt,  he  may  be 
again  arrested  for  it  upon  the  new  security,  for  which 
he  cited  a  late  case  in  the  Exchequer ^  of  Hamber  r. 
Cooper  (a).  Here  the  bill  was  given  after  the  defen- 
dant was  discharged :  it  therefore  constituted  a  new  debt, 
and  the  plaintiff  ought  not  to  be  deprived  of  any  of 
the  remedies  which  the  law  allows  to  persons  holding  bills 
of  exchange.  The  present  case  might,  it  was  said,  be  dis- 
tinguished from  those  cases  which  had  hitherto  been  de- 
cided upon  the  construction  and  policy  of  the  Insolvent 
Debtors'  Act,  and  that  no  case  had  gone  the  length  of  the 
present.  In  Kay  v.  Meuiers^b)^  the  promissory  note  wais 
extorted  by  duress,  for  it  was  obtained  from  the  debtor 
while  he  was  in  custody,  by  threatening  an  opporition. 
In  the  present  case,  however,  it  was  positively  sworn  by 
RawlingSy  that  the  interview  which  took  place  between 
him  and  the  defendant  was  in  consequence  of  the  solicita- 
tion of  the  defendant's  wife,  and  that  the  defendant  him- 
self told  him  it  was  his  intention  that  the  plaintiff  should 
not  lose  any  part  of  his  debt ;  in  that  case  alsd,  the  whole 
of  the  debt  was  included  in  the  schedule.  So,  in  Jackson 
V.  Davison  (c),  the  warrant  of  attorney  was  given  by  the 

(a)  Ante,  vol.  3,  p.  671.  (b)  Ante,  vol.  I,  p.  86. 

(c)  4  B.  &  Aid.  691. 
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1835.        debtor  whilst  he  was  in  prison,  and  before  he  had  obtained 
Gould       ^^^  discharge;  and  the  same  observation  applied  to  Rogers 
V.'  V.  Kingston  (a).     In  the  late  case  of  Tabram  y.  Freeman  (6), 

where  a  judgment  was  set  aside  which  had  been  signed 
upon  a  cognovit  given  before  the  defendant's  discharge,  the 
Court  seemed  to  have  proceeded  principally  on  the  ground 
that  the  party  who  held  the  cognovit  was  the  attorney 
who  prepared  the  insolvent's  schedule,  and  acted  for  him 
as  his  attorney  in  obtaining  his  discharge,  and  who  it  was 
considered  had  taken  an  undue  advantage  of  the  insolvent's 
situation  by  inducing  him  to  allow  the  debt  to  be  omitted 
from  the  schedule,  without  sufficiently  informing  his  client 
of  the  consequences  of  that  omission ;  and  it  was  to  be  ob- 
served, that  that  case  was  opposed  by  Howard  v.  Barto^ 
loxxi  (c),  the  marginal  note  of  which  case  was,  "  Where 
A,,  an  attorney,  employed  by  B.,  an  insolvent,  to  prepare 
his  schedule*  omits,  with  her  privity,  to  insert  his  own  debt : 
Setnbley  that  this  is  not  such  a  fraud  as  will  destroy  A»*s 
right  of  action  against  JB.  for  the  non-payment  of  such 
debt  (d)"  Murray  v.  Beeves  {e)  was  an  action  on  the 
agreement,  the  consideration  of  which  was,  the  withdraw- 
ing the  opposition,  and  the  Court  held  the  agreement  void« 
So  here,  no  action  would  lie  on  the  agreement,  as  it  must 
be  admitted  that  it  was  void,  but  being  void,  the  defendant 
was  under  no  obligation  to  give  the  bills,  and  he  must  be 
taken  to  have  given  them  voluntarily,  and  as  it  was  expressly 
denied  that  the  whole  debt  was  put  in  the  schedule,  the 
Court  ought  not  to  interfere,  especially  as  the  defendant, 
if  there  was  any  fraud,  participated  in  it. 

(a)  2  Bing.  441 ;  10  J.  B.  Moo.  attempt  was  made  to  disturb  the 

97.  verdict.    It  was  left  to  the  jury  to 

(6)  Ante,  vol.  2,  p.  375.  say  whether  the  omission  of  the 

(c)  1  >Nev.  &  M.  69.  debt  ma   by   the  plaifUif*t  pro^ 

id)  It  appears,  however,  from  6  curement. 
Car.  &  Pay.  13,  that  on  the  second  (e)  2  Man.  &  Ry.  423;  8  B.  & 

trial  of  this  cause,  the  jury  agun  G.  421. 
found  for  the  defendant,  and  no 
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Camt^,  eofUri,  was  stopped  by  the  Court.  1836. 

CoLERiDOB^  J. — I  think  the  present  rule  must  be  made  ^^^^ 

absolute.  Notice  of  oppositioui  it  appears,  was  given  by  willuim. 
the  plaintiff,  and  on  the  18tb,  the  day  before  his  discharge, 
a  proposition  is  made  by  the  defendant,  that  if  the  plain- 
tiff will  not  oppose  him,  he  will  give  a  bill  for  the  amount 
of  the  debt,  and  that  his  son  will  guarantee  the  payment 
of  it  The  opposition  is  withdrawn,  and  a  few  days  after 
the  defendant's  discharge  the  bill  in  question  is  given.  It 
is  impossible  to  resist  the  conclusion,  that  the  bill  was 
given  in  consequence  of  an  agreement  on  the  part  of  the 
plaintiff  to  withdraw  his  opposition.  These  being  the 
SsLCts,  let  us  apply  the  law  to  those  facts.  It  is  the  prin- 
ciple of  the  cases  decided  on  this  point,  that  an  agree- 
ment to  withdraw  an  opposition,  on  condition  of  receiving 
security  for  the  debt,  is  in  direct  contravention  of  the 
provbions  of  the  Insolvent  Act.  The  reason  is,  that  such 
an  agreement  is  contrary  to  the  interest  of  the  creditors, 
because  it  prevents  the  opposing  creditor  from  coming  be- 
fore the  Court,  and  thus  stops  that  full  examination  which 
it  is  the  policy  of  the  Insolvent  Act  to  institute.  Under 
these  circumstances,  I  think  the  bail-bond  in  the  present 
case  ought  to  be  given  up  to  be  cancelled,  the  defendant 
entering  a  common  appearance. 

Rule  absolute,  without  costs  (a), 
(a)  See  Simpton  y.  Pogum,  3  D.  &  R.  667* 


Doe  d.  Palmer  and  Another  v.  Ros. 

^.  H  VGHES  shewed  cause  against  a  rule  obtained  by  The  Court  hat 
Steer,  requiring  Charles  Salisbury  Staler,  an  attorney  of  '^^^^'^ 

torney's  bill  to 
be  taxed,  independeot  of  2  O.  8,  c.  8S. 
The  Court  euinot  diztct  a  bill  to  be  taxed  at  tbe  inatanoe  of  any  perKm  but  th«  client. 
If  vaiiotta  matten  form  but  one  tianMction,8oaie  being  at  law,  and  others  for  conveyancing,  one 
IhH  only  ought  to  be  made  out. 
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1835.  the  Court,  to  shew  cause  why  the  several  bills  of  costs  in 
this  cause,  and  all  other  matters  delivered  by  him  to 
WiUiam  Henry  Fosbrook  and  Philip  Leigh^  should  not  be 
referred  to  the  Master  to  be  taxed;  and  why  he  should 
not  refund  such  part  of  the  whole  sum  paid  to  him  upon 
those  bills  as  might  be  deducted  on  taxation.  The  facts, 
as  they  appeared  on  the  affidavits,  and  to  which  the  atten- 
tion of  the  Court  must  be  directed  in  order  to  decide  on 
the  present  rule,  were  the  following:— jPo^&roo^,  whose 
name  was  mentioned  in  the  rule,  had  become  the  assignee 
of  a  lease  of  certain  premises,  which  he  had  formerly 
rented  as  a  yearly  tenant  under  John  Butler^  but  latterly 
as  tenant  to  a  Mr.  Palmer,  Upon  this  lease,  Leigh,  the 
attorney  of  Fosbrook,  had  made  some  pecuniary  advances 
to  him.  Subsequently,  the  covenants  of  the  lease  having 
been  broken,  and  Fosbrook  haying  abandoned  the  premises. 
Palmer  instructed  his  attorney,  C.  S.  Builer,  to  commence 
an  action  of  ejectment  to  recover  possession,  and  a  declara«> 
tion  in  ejectment  was  accordingly  stuck  up  on  the  premises 
on  the  several  demises  of  Palmer  and  John  Butler.  Leigh 
then  cotDmenced  a  negociation  with  the  landlord.  Palmer, 
respecting  the  premises,  alleging  that  he  should  lose  his 
money  if  the  ejectment  was  proceeded  with,  and  in  the  end. 
Palmer,  the  landlord,  consented  that  proceedings  in  the 
ejectment  should  be  stayed,  upon  LeigKs  undertaking  to 
perform  the  covenants  which  had  been  broken,  and  upon 
his  paying  the  costs  incurred  in  the  ejectment,  and  upon 
FosbrooVs  surrendering  the  lease  in  favour  of  Leigh,  and 
upon  the  latter  taking  a  new  lease  in  his  own  name.  Leigh 
having  agreed  to  these  terms,  the  bill  of  costs  in  the  eject- 
ment suit  was  made  out  by  C.  S.  Butler  to  Mr.  Palmer, 
and  was  delivered  to  Leigh,  who  paid  it,  and  he  then  en- 
tered iiito  a  written  agreement  with  C.  S,  Butler  on  behalf 
of  Mr.  Palmer,  to  take  a  new  lease  on  the  terms  proposed, 
and  to  pay  all  the  costs  occasioned  by  the  surrender  of  the 
old  lease,  and  the  grant  of  the  new  one;  this  agreement 
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and  the  surrender  were  prepared  by  C  S.  Butler,  who  1835. 
delivered  his  bill  to  Leigh,  and  the  second  bill,  amounting 
to  18/.  \Ss.^  was  also  paid  by  Leigh  when  the  deed  of 
surrender  was  executed  by  Fosbrook.  The  third  bill  de- 
livered to  Leigh  was  for  the  expenses  of  the  lease,  amount- 
ing to  16/.  18«.  id.,  and  which  was  also  paid  by  Leigh. 
The  last  bill  was  for  the  registry,  memorial,  &c.,  4/«  18«.  4c/. 
These  latter  bills  were  made  out  by  C.  S.  Butler  to  Mr. 
Leigh;  but  at  the  request  of  the  latter,  FosbrooVs  name 
was  substituted  at  the  head  of  the  bills  for  LeigKs. 
When  the  business  was  completed,  and  the  new  lease  to 
Leigh  was  executed  by  Mr.  Palmer,  Leigh,  for  the  first 
time,  requested  that  the  bills  should  be  taxed,  and  this 
being  refused,  he  took  out  a  summons  for  that  purpose, 
which  was  heard  before  Mr.  Justice  Bosanquet  at  Cham- 
bers, and  it  was  alleged  by  Leigh  that  the  application  was 
on  behalf  of  Fosbrook,  and  that  he  acted  as  his  attorney. 
Ultimately  his  Lordship  made  an  order  that  the  first  bill 
only,  for  the  costs  of  the  ejectment,  should  be  taxed.  No 
order,  however,. was  drawn  up  by  Leigh^  but,  after  allow- 
ing Easter  term  to  pass  by,  be  again  applied  to  this  Court, 
that  all  the  four  bills  might  be  taxed  together,  although  a 
considerable  length  of  time  had  elapsed  since  the  payment 
of  the  bills.  It  was  now  contended  that  the  Court  had  no 
power  to  order  any  of  these  bills  to  be  taxed,  and  that  the 
order  of  Mr.  Justice  Bosanquet  could  not  be  supported. 
In  order,  it  was  said,  to  determine  whether  the  Court 
could  interfere,  it  was  necessary  to  refer  to  the  language 
of  the  2  Geo.  2,  c.  23,  s.  23 ;  for  since  the  case  of  Dagley 
V.  Kentish  (a),  which  overruled  Wilson  v.  Outteridge  (A),  it 
must  be  considered  that  the  Court  had  no  power  to  direct 
an  attorney's  bill  to  be  taxed,  except  under  the  statute: 
and  from  the  language  of  that  section  it  was  clear,  that  the 

(a)  2  B.  &  Adol.  411;  ante,  vol.  1,  (6)  4  D.  &  R.  736;  3  B.  & 

p.  330,  S.  C.  G.  157. 

VOL.  IV.  H  O.  P.  G. 
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Court  could  only  refer  an  attorney's  bill  for  taxation  where 
the  relation  of  attorney  and  client  existed »  and  where  the 
business  was  done  in  the  Court  to  which  application  was 
made.  ChUterbuck  v.  Coombes  (a)  and  Etifieldr.  King  (6). 
In  the  present  case  no  such  relation  existed.  The  real  client 
of  the  attorney  was  Mr.  Palmer,  who  gave  the  instructions 
for  the  action  of  ejectment.  Mr.  Leigh,  by  whom  the 
bills  were  paid^  did  so  in  furtherance  of  the  arrangement 
made  with  Mr.  Palmer*  The  case  of  Langfard  ▼.  NoU  (c) 
was  in  support  of  this  principle.  That  was  a  petition  for 
the  taxation  of  a  solicitor's  bill  of  costs,  which  had  been 
paid  by  the  petitioner.  The  business  had  been  done  for 
other  parties,  for  whose  costs  the  petitioner  had  ultimate* 
ly  become  liable.  Mr.  Heald,  in  opposing  the  petition, 
contended,  that  the  costs  not  having  been  incurred  in 
business  done  for  the  petitioner,  it  was  not  competent  to 
him,  after  payment,  to  apply  for  taxation.  There  the 
Master  of  the  Rolls  said, ''  Do  you  remember  any  instance 
of  extending  the  jurisdiction  to  cases  not  between  a  soli- 
citor and  client?  The  other  party  may,  in  the  regular 
course,  resist  the  payment;  but  if,  for  the  sake  of  dispatch, 
he  chooses  to  pay  the  bill,  can  he  afterwards  apply  to  have 
it  taxed  as  between  solicitor  and  client?  I  think  the  act 
of  S  Geo.  2,  c.  28,  s.  28,  does  not  apply  to  such  cases.  If 
upon  a  compromise,  the  one  party  agrees  to  pay  the  bill  of 
the  solicitor  employed  by  the  other,  it  cannot  be  said,that 
that  makes  him  his  solicitor."  Again,  in  the  case  of 
Starie  ▼.  Lord  Bedive,  mentioned  in  the  note  to  the  same 
case,  it  appeared  that  the  defendant  agreed  upon  a 
compromise  to  pay  the  bill  of  the  pUdntiflrs  solicitor, 
amounting  to  289/.  8e.  8d,  About  a  year  after  the  pay- 
ment, the  defendant  petitioned  for  a  ti^xation  of  the  biU, 
stating  it  to  contain  fraudulent  charges.    The  Master  of 


(a)  5  B.  &  Adol.  400 ;  2  Ner.  (6)  3  Nev.  &  M.  437- 

&  Mann.  209,  S.  C.  (c)  1  Jac.  &  W.  291. 
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the  Rolls  dismissed  the  petition  on  the  ground  that  the  1836. 
payment  of  the  bill  had  formed  one  item  in  a  general 
agreement  between  the  plaintiff  and  defendant^  which 
could  not  be  disturbed  in  part.  So,  in  the  present  case,  a 
▼aloable  lease  had  been  obtained  by  Mr.  Leigh,  which  it 
was  sworn  he  had  said  was  worth  SOO/.  to  him,  and  no  stipula- 
tion was  made  about  the  costs  being  taxed,  nor  was  it  oyer 
intended  that  they  ^should  be  taxed;  it  would  be,  there- 
fore,  unjust  to  order  these  bills  to  be  taxed,  for  it  would 
be  disturbing  the  agreement  of  the  parties,  and  allowing 
one  of  them  to  take  an  unfair  advantage.  In  this  case  a 
decision  consistent  with  the  last  had  been  pronounced  by 
the  Master  of  the  Rolls.  There  were  other  cases  appa- 
rently Tarying  from  this  principle;  but  when  they  came  to 
be  examined,  it  would  be  found,  that,  however  the  circum* 
stances  might  vary  under  which  the  attorney's  bill  was  al- 
lowed to  be  taxed,  it  was  either  at  the  instance  of  the  client 
himself  or  of  some  person  standing  under  the  particular 
circumstances  of  the  case  in  his  situation.  That  remark 
might  be  made  of  Graver  v.  Heath  (a) ,  Vincent  v.  Venner  (6), 
Sadler  ▼.  PiUfreyman  (c),  and  Balme  y.  Power  (d).  The 
same  principle  required,  that,  in  order  to  enable  the  Court 
to  exercise  a  summary  jurisdiction  over  an  attorney,  the 
relation  of  attorney  and  client  must  exist  On  that  princi- 
ple the  Court  had  acted  in  the  cases  of  Ex  parte  Crisp  («), 
Ex  parte  Jones  (/),  and  Gray  y.  Kirby  (g).  But  sup- 
posing the  Court  should  be  of  opinion  that  the  bills  in  this 
case  ought  to  be  taxed,  it  was  now  too  late  to  make  the 
application,  as  the  trills  had  been  paid,  and  three  months 
had  since  elapsed.  The  Court  neyer  allowed  taxation  in 
such  a  case,  without  specific  proof  either  of  fraud  or  gross 


(a)  Ante,  vol.  2,  p.  285.  (e)  Ante,  ?ol.  2,  p.  455. 

(h)  1  Myhie  &  K.  212.  (/)  lb.  161. 

(c)  3  Nev.  &  Maim.  599.  (g)  lb.  601. 

(d)  Jacob's  Reps.  SOS. 
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1836.  overcharge.  Chrettan  t.  Leybume  (a),  Wilkinson  v.  Fosier(b). 
Here  there  is  no  allegation  of  either  in  the  affidavits;  on 
the  contrary,  it  is  alleged  in  Mr,  Butler^s  affidavits  that  the 
charges  are  fair  and  usual ;  and  Drax  v.  Scroope  (c)  shews, 
that  even. though  an  attorney's  charges  may  appear  to  be 
unreasonable,  yet,  if  the  charges  are  made  in  pursuance  of 
an  express  agreement  between  the  parties,  the  Court  will 
not  interfere.  It  was  further  contended,  that,  as  an  order 
had  already  been  made  for  taxing  the  first  bill,  which  was 
the  only  one  which  contained  common  law  charges,  the 
Court  would  not  now  interfere,,  unless  it  was  shewn 
clearly,  that  the  first  bill  was  taxable  at  the  instance  either  of 
Leigh  or  Fosbrook^  and  that  all  the  bills  were  to  be  looked 
upon  as  one.  No  case,  it  was  said,  had  gone  that  length, 
for  here  the  first  bill  was  incurred  on  the  credit  of  and 
made  out  to  Mr.  Palmer^  who  alone  could  have  been  sued 
by  Butler  for  the  amount;  and  the  other  bills,  which  were 
for  conveyancing  only,  and  contained  no  taxable  item,  were 
incurred  on  the  responsibility  of  Leigh^  who  alone  was 
liable  by  virtue  of  the  written  agreement,  and  therefore 
there  was  no  connexion  between  the  first  bill  and  the 
others.  Ijuxmare  v.  Lethbridge  (d)  was  different,  because 
there,  all  the  bills  were  incurred  on  the  credit  of  the  same 
client,  and  in  the  course  of  his  general  business,  and  there-, 
fore  in  that  case  there  was  no  reason  for  sending  in  seve- 
ral bills. 

Steer^  in  support  of  the  rule,  contended,  that,  under  the 
circumstances  of  this  case,  the. relation  of  attorney  and. 
client  must,  for  all  purposes  contemplated  by  the  statute, 
be  considered  as  having  been  created  by  the  arrangement 
between  the  parties.  But,  independent  of  the  statute,  the 
Court  must  be  considered  as  having  a  jurisdiction  over  the 


(a)  1  Turn.  &  Rues.  407.  (c)  2  B.  &  Adol.  580. 

(6)  7  J.  B.  Moore,  496.  ((f)  5  B.  &  Aid.  898;  1  D.  &  R.  51 1. 
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attorney  as  an  officer  of  the  Court,  and  therefore  possess-      ^  1836. 
ing  the  power  to  order  his  bill  to  be  taxed. 

Cur.  adv.  vtdi. 

CoLBRiDOE,  J. — ^This  was  a  rule  calling  upon  Charles 
S.  BuUer  (an  attorney  of  this  Court)  to  shew  cause  why 
the  several  bills  of  costs  in  this  cause»  and  all  other  mat* 
ters  delivered  by  him  to  W.  H.  Fosbrook  and  P.  Leigh,  or 
either  of  them,  should  not  be  referred  to  the  Master  to  be 
taxed.  The  affidavits.were  contradictory  as  to  many  cir- 
cumstances, but  the  material  facts,  on  which  my  judgment 
win  proceed,  are  very  clear.  Fosbrook  was  under-lessee 
for  a  long  term  of  certain  premises,  which  he.  had  origi- 
nally rented  under  John  Butler^  and  upon  which  Leigh, 
who  was  an  attorney,  had  advanced  money.  The  cove- 
nants of  the  lease  were  broken,  and  J.  Butler,  or  his  as- 
signee Palmer,  had  commenced  an  action  of  ejectment  to 
recover  the  possession.  Charles  S.  Butler  was  the  attor- 
ney in  that  action  for  the  lessors  of  the  plaintiff. 

In  this  state  of  things  a  negotiation  was  opened  on  the 
part  of  Fosbrook  and  Leigh,  in  which  the  latter  was  the 
principal  ostensible  party,  and  of  which  he  was  to  keep 
the  greater  share  of  the  benefit,  but  it  was  for  the  benefit 
of  both.  The  result  was,  that  the  action  was  stopped  on 
the  terms  of  paying  the  costs  of  the  lessors  of  the  plaintiff, 
the  surrender  of  the  lease  by  Fosbrook,  and  the  grant  of  a 
new  lease  to  Leigh. 

The  bills  in  question,  four  in  number,  and  separately  de- 
livered, arose  out  of  this  treaty,  and  were  as  follows : — 

£    s.    d. 

Costs  of  ejectment 10  15    0 

Surrender  of  lease,  and  agreement  for  new  lease  13  13    0 

New  lease 16  18    2 

Registry,  memorial,  &c 4  18    4 

de46    4    6 
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1835.  These  bills  have  been  paid,  and^it  was  much  discussed, 

whether  Fosbrook  or  Leigh  were  the  party  charged  by 
Charles  S.  Builer,  and  paying.  I  think  that  as  between 
him  and  FosbrooA,  the  latter  must  be  taken  to  be  that  per- 
son, whatever  private  understanding  there  may  have  been 
between  Butler  and  Leigh;  and,  further,  I  think  that  sub- 
stantially the  whole  must  be  considered  as  one  transaction, 
and  that  the  four  bills  should  have  been  delivered  as  one. 

These  facts,  therefore,  raise  the  question,  whether  the 
Court  has  any  power  to  refer  to  taxation  an  attorney's  bill, 
at  the  prayer  of  any  one  but  the  client.  It  may  now  be 
considered  as  settled,  that  the  Courts  have  no  general  in- 
herent power  to  order  the  taxation  of  an  attorney's  bill. 
Such  a  power  was  asserted  in  Wilson  v.  Gutteridge  (a) ; 
but  it  was  doubted  by  all  the  Judges,  on  a  consultation 
with  them,  in  the  case  oiDagley  v.  Kentish  (d),  and  it  was 
denied  in  Clutterhuek  v.  Combes  (c),  and  in  Ex  parte 
King  (d).  It  should  be  observed,  that  there  is  nothing  in 
these  decisions,  which  at  all  interferes  with  the  general 
power  of  the  Courts  to  call  their  officers  to  account,  upon 
any  charge  of  extortion,  or  misconduct  in  the  course  of 
their  practice. 

These  decisions,  however,  shew  that  a  direct  applica- 
tion to  refer  a  bill  to  taxation,  must  proceed  upon  the 
statute  2  Geo.  2,  c.  SS,  s.  S3.  Now  it  should  seem  by 
that  section,  that  the  taxation  of  a  bill  is  consequent  only 
upon  the  delivery  of  it  signed— and  this  delivery  is  to  be 
to  the  party  to  be  charged  therewith,  upon  whose  appli- 
cation the  taxation  is  to  be  ordered.  The  party  to  be 
charged  therewith  appears  clearly,  from  the  language  and 
intention  of  the  whole  section,  to  be  the  original  employer 
or  client,  upon  whose  retainer  the  employment  was  under- 
taken.   Accordingly,  in  Langford  v.  Nott  (e),  upon  a  pe» 

(fl>  3  B.&  C.  167.  {d)  3  N.  &  M.  437. 

(b)  2  B.  &  Ad.  417.  {e)  1  Jac.  &  Walker,  291. 

(c)  5  B.  &  Ad.  400. 
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tition  for  the  taxalion  of  a  Bolicitor*B  bill  of  costs,  which  1835. 
had  been  paid  by  the  petitioner^  but  the  business  for  which 
had  been  done  for  other  parties,  for  whose  costs  the  pe- 
titioner had  ultimately  become  liable,  the  Master  of  the 
Rolls  (Sir  T.  Plumer)  thought  there  was  no  instance  of 
extending  the  jurisdictiou  to  cases  not  between  solicitor 
and  client;  and  he  observed,  that  if,  upon  a  compromise, 
the  one  party  agreed  to  pay  the  bill  of  the  solicitor  em« 
ployed  by  the  other,  it  could  not  be  said  that  that  made 
him  bis  solicitor. 

In  the  present  case,  Charles  S.  Butler  could  have  deli- 
vered no  bill,  nor  maintained  any  action  for  his  costs  in 
the  action  of  ejectment  against  Foebrook:  if  Fosbrook 
had  defended  the  action,  until  judgment  had  passed  against 
him,  he  would  have  paid  the  costs,  taxed  as  between  party 
and  party ;  but  he  cannot  entitle  himself  to  tax  it  as  be- 
tween solicitor  and  client,  because  he  has  agreed  as  one 
term  of  a  compromise  to  pay  it,  the  bill  being  directly  due 
from  the  lessors  of  the  plaintiff. 

I  am  of  opinion,  therefore,  that  the  objection  made  at 
the  bar  against  the  power  of  the  Court  to  direct  the  tax- 
ation of  the  bill  of  costs,  must  prevail;  and  if  that  be  so, 
there  is  nothing  of  a  taxable  nature  to  comaect  the  three 
other  bills  with,  so  as  to  render  them  subject  to  taxation, 
to  which  in  their  own  nature  they  are  not  liable. 

A  case  was  cited  otStarie  v.  Lord  Bective,  to  be  found 
io  a  note  to  the  case  of  Langfard  v.  Noti,  in  which  the 
defendant  agreed  upon  a  compromise  to  pay  the  bill  of  the 
plaintiff^s  solicitor ;  about  a  year  after  payment,  he  peti-  . 
tioned  for  a  taxation,  stating  the  bill  to  contain  fraudulent 
charges.  The  Master  of  the  Rolls  dismissed  the  petition, 
on  the  ground  that  the  payment  of  the  bill  had  formed  one 
item  in  a  general  agreement  between  the  plaintiff  and  de- 
fendant, which  could  not  be  disturbed  in  part.  This  dis- 
missal did  not  proceed  apparently  on  a  supposed  want  of 
jurisdiction,  but  it  is  an  authority  in  point  of  discretion  in 
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1836.  the  present  case.  The  amount  of  the  charges  in  these 
bills  is  not  perhaps  satisfactory ;  but  the  whole  arrange- 
ment was  one  by  which  a  forfeited  lease  w|ts  renewed,  and 
if,  as  was  contended,  Leigh  either  oyerstepped  his  autho- 
rity, or  sacrificed  the  interest  of  Fosbrook  to  his  own,  the 
remedy  should  be  sought  against  him ;  while,  if  a  case  of 
fraud  or  extortion  can  be  established  against  Builer,  he 
may  still  be  made  amenable  to  the  Court. 

This  case  might,  perhaps,  have  been  disposed  of  on  the 
ground  of  delay ;  it  appears  that  a  similar  application  was 
made  to  my  brother  Bosanquet  in  February  last  at  cham- 
bers; and  an  order  was  made  by  him  referring  only  the 
first  of  the  beforementioned  bills  to  taxation.  That  order 
was,  however,  never  drawn  up,  and  no  satisfactory  reason 
was  assigned  for  that,  for  renewing  the  application  at  all, 
or  after  so  long  an  interval. 

I  think,  however,  the  rule  must  be  discharged  on  the 
grounds  first  stated. 

Rule  discharged. 


Underden  9.  Burgess. 

The  aheriff  will  J-  HIS  was  a  sheriff's  interpleader  rule. — R.  V,  Richards 
^u^onLccpiDg  *PP®*''®d  for  the  execution  creditor;  Hoggins  for  the 
possession  after  claimant;  Swan  for  the  sheriff.     The  venue  in  the  action 

applying  to  the 

Court  where  it  was  Staffordshire.  The  sum  in  dispute  only  amounting 
fit  of  the^parties,  ^  about  40/.,  at  the  suggestion  of  the  Judge  it  was  referred 
and  not  in  fur-   ^  ^jj^  Master,  to  ascertain  who  was  the  owner  of  the  pro- 

therance  of  his  ^ 

duty.  perty,  the  goods  not  to  be  sold,  and  the  sheriff » to  keep 

possession* 

Swan,  on  behalf  of  the  sheriff,  applied  to  be  allowed  the 
costs  of  keeping  possession  until  the  Master  had  deter- 
mined the  question  betireen  the  parties.     Were  it  not  for 


BOROtfi* 
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the  agreement  between  the  parties,  the  sheriff  would  pro- 
ceed to  sell. 

CoLERiDGHB,  J. — ^If  the  sheriff  Were  to  sell,  he  must  give 
some  notice  previously.  The  Master  will  probably  be 
able  to  make  his  report  in  a  few  days.  The  sheriff  shall 
therefore  have  his  costs  of  keeping  possession  after  a  week 
from  the  present  time,  if  the  Master  shall  not  have  sooner 
made  his  reporU 

Rule  accordingly. 


Saxon  r.  Swabey. 

JDlELL  Y  shewed  cause  against  a  rule  nisi  obtained  by  a  piaindiF  who 
Sir  Frederick  PoUoct,  for  enlarging  a  peremptory  under-  peremptory  un- 
taldng.     Judgment  as  in  case  of  a  nonsuit  had  been  ob-  de'takJng  to  try 

®  ®  ,  at  a  pardcttlar 

tained,  and  the  rule  discharged  on  the  plaintiff's  giving  a  aitring,  u  bound 
peremptory  undertaking  to  try  at  the  sittings  after  Ecuter  forthat'pa^pMe, 
term  last.     On  the  day  when. the  cause  was  called  on,  defcn*^*nniiiot 
several  cases  in  the  list  were  unexpectedly  referred,  so  that  ready  to  pio- 
it  came  on  much  earlier  than  was  expected.  The  plaintiff's 
witnesses  were  not  in  attendance,  though  his  counsel  was ; 
and  the  defendant's  counsel  were  absent,  though  his  attor- 
ney and  witnesses  were  in  attendance.  The  plaintiff  would 
not  withdraw  his  record,  and  the  cause  was  struck  out. 
The  present  application  was  made  to  enlarge  the  under- 
taking until  the  sittings  after  Trinity  term,  without  paying 
the  costs  of  the  day.    To  this  latter  term  the  defendant 
objected.    The  plaintiff  had  undertaken  to  try  on  the 
day  in  question ;  he  was  therefore  bound  to  be  prepared 
to  try  then,  however  unprepared  the  defendant  might  be.* 

Sir  Frederick  Pollock  supported  the  rule,  and  contend- 
ed, that  the  cause  having  been  struck  out,  both  parties 
must  be  considered  as  equally  blamable,  and  therefore 
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1836.       neither  party  could  be  entitled  to  costs.    There  was  no 
Sazoh       douht  the  plaintiff  ought,  under  the  circumstancesi  to  be 
V.  allowed  to  try  the  cause,  as  by  going  to  the  sittings,  he 

had  shewed  a  band  Jide  intention  of  trying.  The  only 
question  was,  on  what  terms  he  ought  to  be  allowed  to 
try.  If  the  Court  entered  into  the  question  of  each 
particle  of  blame  which  attached  to  either  party,  in  order 
to  determine  that  questiouj  it  would  let  in  an  innumerable 
amount  of  considerations  in  each  case. 

Coleridge,  J. — I  think,  that  in  this  case,  it  is  perfectly 
clear  that  the  plaintiff  must  be  let  in  to  try  his  cause;  as 
he  appears  to  have  had  an  intention  to  perform  his  under- 
taking. I  agree,  that  a  rule  ought  to  be  laid  down  so  as 
to  exclude  all  those  nice  considerations  which  might  arise 
in  examining  into  the  particular  circumstances  of  each 
case,  where  a  peremptory  undertaking  has  not  been  ful- 
filled. The  principle  on  which  I  shall  decide  the  case,  is 
this: — the  plaintiff  has  given  a  peremptory  undertaking 
to  try  on  a  particular  day.  It  appears,  that  he  was  not  in 
a  condition  to  try.  Supposing  the  defendant  had  been 
there,  then  the  plaintiff  must  have  withdrawn  the  record, 
or  obtained  delay  on  certain  terms.  But  he  was  not. 
Then  the  plaintiff  says,  that  because  the  defendant  was 
not  there  to  force  him  on,  he  was  not  bound  to  proceed  or 
to  pay  the  penalty  incurred  by  not  proceeding.  But  I 
think  the  better  rule  to  lay  down  is,  that,  as  the  plaintiff 
has  failed  in  performing  his  undertaking,  be  must  pay  the 
costs  consequent  on  such  failure.  If  I  were  not  so  to  hold, 
all  the  minute  circumstances  of  each  case  must  be  taken 
into  consideration.  The  present  rule  must,  therefore^  be 
made  absolute  on  payment  of  the  costs  of  the  day,  and  of 
this  application. 

Rule  accordingly. 
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1838. 


Twiss  9.  Osborne. 

JiLELLY  had  obtained  a  rulci  calling  on  the  plaintiff  to 
shew  cause  why  the  defendant  should  not  be  allowed  his 
costs,  pursuant  to  the  statute  43  Geo.  3,  c*  46,  s«  3, 

The  affidavits  upon  which  the  rule  was  obtained  dis- 
closed these  facts: — The  defendant  was  arrested  and  held 
to  baQ  for  the  sum  of  33/.  l«.,.and|  upon  the  trial  of  the 
cause  before  Lord  Abingerf  C.  B.,  at  the  last  assizes  for 
the  county  of  Cambridge t  the  jury  found  a  verdict  for 
8L  18#.  only.    By  the  bill  of  particulars,  it  appeared  that 

the  sum  for  which  the  defendant  was  arrested  was  made 

» 

up  of  the  following  items:— 


'' Balance  of  accounts 
**  September  16,  1833— Beer    - 
"  December  16,  1833— Beer    - 
10  barrels 


ti 


€f 


£   s. 

d. 

-    5    5 

0 

-  18    0 

0 

•    4  16 

0 

-  10    0 

0 

£38    1 

0 

-    5    0 

0 

£83    1 

(T 

On  An  applica* 
tion  for  defen- 
dant'i  costs  un- 
der the  43  Geo. 
3,  c.  45,  s.  3, 
the  omw  of  prov- 
ing that  the  ar* 
rest  was  without 
reasonable  and 
probable  cause 
lies  on  the  de- 
fendant, and  the 
Court  wUl  not 
inquire  whether 
the  finding  of 
the  Jury  was 
correct. 

In  order  to 
obtain  costs  un- 
der the  43  (7. 3, 
c.  45,  s.  8,  it  is 
not  necessary  to 
shew  that  the 
arrest  was  mali- 
doos. 


1834,  A/ay— Cash  received   - 
*'  Balance 


The  phuntiff  was  a  brewer  at  Cambridge^  and  the  de- 
fendant a  publican  in  London.  In  August j  1833,  the 
plaintiff  called  upon  the  defendant  in  town,  and  stated  that 
he  was  desirous  of  introducing  his  ale  into  the  Lfrndan 
market,  and  requested  the  defendant  to  endeavour  to  es- 
tablish a  sale  of  it  "  for  him."  This  the  defendant  agreed 
to  do,  and  desired  that  a  sample  might  be  sent*  On  the 
16th  of  September^  the  plaintiff  sent  him  eight  barrels  of 
ale,  the  price  of  which  formed  the  item  of  18/.  under  that 
date  in  the  particulars.  It  was  soon  discovered  that  this 
ale  was  too  bitter  for  the  London  market,  and  the  defen- 
dant complained  several  times  of  his  inability  to  dispose  of 
it,  when  the  plaintiff  said  he  would  send  another  sample* 
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isas.        brewed  by  a  new  brewer.    On  the  ISih  of  December,  the 
plaintiff  wrote  as  follows  to  the  defendant: — 

''  My  waggon  will  be  in  town  in  about  fourteen  days.  I 
shall  send  you  two  half  barrels  as  a  sample  brewed  by  a 
new  brewer  I  have  engaged  from  London,  who  under- 
stands the  Scotch  system  of  brewing.  Have  the  goodness 
to  get  the  barrels  empty  by  that  time,  which  will  oblige 
yours,  &c.  „  j  p  j.^^ 

"  Cambridge,  Dec.  1 1,  1833." 

In  a  day  or  two  after  the  receipt  of  this  letter,  the  de- 
fendant sent  two  barrels  of  ale,  which  formed  the  item  of 
4fl.  I6s,  in  the  particulars.  This,  however,  turned  out 
equally  bad  and  unsaleable.  After  two  or  three  interviews 
and  complaints,  the  plaintiff  requested  the  defendant  to 
endeavour  to  sell  it,  in  the  best  way  he  could,  ^'for  him," 
and  said  he  would  take  off  twelve  shillings  a  barrel,  rather 
than  have  the  expense  of  taking  it  back  to  Cambridge. 
The  defendant  was  unable  to  dispose  of  more  than  four 
barrels  of  the  ale.  On  the  30th  of  December  last,  the 
plaintiff  desired  one  Gates,  a  carrier,  to  call  on  the  defen- 
dant for  **  the  ten  empty  barrels"  in  which  the  quantities 
of  ale  before  mentioned  had  been  sent.  Gates  according- 
ly called  on  the  defendant  for  that  purpose  on  the  2nd  of 
January,  but  at  that  time  only  four  of  the  barrels  were 
empty,  and  the  defendant  sent  those  and  also  the  six  full 
ones  to  the  plaintiff  by  Gates,  The  carrier  delivered  them 
all  at  the  plaintiff's  premises,  but  he  refused  to  receive 
them.  The  plaintiff  swore  the  affidavit  of  debt  on  the 
same  day  (January  2),  and  the  writ  was  issued  on  the  fol- 
lowing day,  for  the  sum  of  33/.  1«.,  upon  which  the  defen- 
dant was  arrested.  At  the  trial,  the  plaintiff  endeavoured 
to  establish  a  custom  to  charge  for  barrels,  as  between  a 
brewer  and  his  customer,  where  they  had  been  detained 
an  unreasonable  time;  but  he  failed  in  this,  and  the 
learned  Judge  told  the  jury  to  put  out  of  their  considera- 
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tion  the  item  of  10/.  mentioned  in  the  particulars.  The  1835. 
question  at  the  trial  was,  whether  the  sale  of  the  ale  was 
an  absolute  sale^  or  whether  the  defendant  was  to  sell  it 
for  the  plaintiff  upon  commission.  The  item  of  5/.  5s. 
(balance  of  an  old  account)  was  admitted  by  the  defen- 
dant, ^and  a  set-off  for  the  sum  of  1/.  7«.  for  some  gin  sold 
by  the  defendant  to  the  plaintiff  was  admitted  by  the 
latter.  If  the  sale  were  an  absolute  one,  the  plaintiff 
would  have  been  entitled  to  recover  21 L  14^.;  if  not,  only 
82.  .18#. ;  and  the  jury  found  for  the  latter  sum.  The  de* 
fendant  swore  that  he  never  intended  to  receive  the  ale  as 
an  absolute  purchase,  and  that  he  believed  the  plaintiff 
bad  no  reasonable  or  probable  cause  for  arresting  him. 

Biggs  Andrews  shewed  cause  upon  an  affidavit  of 
the  plaintiff^  in  which  he  stated  that  the  ale  in  question 
was  really  and  bond  fide  sold  to  the  defendant,  and  that  it 
was  not  sent  as  a  sample ;  that  he  believed  the  jury  were 
induced  to  find  a  verdict  for  the  sum  of  8/.  18«.  only,  in 
consequence  of  their  belief  that  the  sale  was  not  absolute; 
and  that  it  was  proved  at  the  trial,  that  the  defendant 
kept  no  account  of  the  sale  by  him  of  the  ale,  and.  never 
charged  any  commission  for  such  sale.  He  contended, 
that  1  the  facts  disclosed  by  the  affidavit  of  the  plaintifi 
shewed  a  sufficient  ground  for  him  to  believe  that  he  had 
a  good  cause  of  action  for  the  whole  sum.  It  was  not 
sufficient,  in  order  to  entitle  a  defendant  to  his  costs,  that 
a  plaintiff  did  not,  in  fact,  recover  the  whole  amount 
sworn  to  (a).  A  rule  like  the  present  was  sufficiently 
answered  by  shewing  that  there  was  a  fair  and  bond  fide 
question  to  try  (6) ;  and  it  was  for  the  defendant  to  shew 
affirmatively  the  absence  of  all  reasonable  and  probable 
cause.    The   affidavit  of  the  defendant  himself  clearly 

(a)  B^iper   v.   Sheocleyt  ante>         {h)  Siovin  v.  Ti^lor,  ante,  vol. 
vol.  2,  p.  14.  1,  p.  697,  note. 
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1835.^  shewed  that  there  was  a  fair  question  to  try,  namely, 
whether  the  ale  was  sold  to  him,  or  sent  to  him  to  sell  on 
commission ;  and  the  circumstance  of  his  not  having  kept 
any  account  of  the  produce  of  the  goods,  or  made  any 
claim  for  commission,  was  strong  to  shew  that  the  sale  was 
absolute.  With  respect  to  the  ten  barrels,  it  was  a  ques- 
tion of  law,  whether  the  plaintiff  was  entitled  to  charge 
for  them.  In  Stovin  v.  Taylor  (a),  it  was  decided,  that  a 
plaintiff  who  arrests  a  defendant  under  a  misapprehension 
of  a  doubtful  point  of  law,  is  not  liable,  upon  failure,  to 
pay  the  defendant's  costs. 

Kelljf  and  Gtmning,  in  support  of  the  rule,  were  stopped. 

CoLBRiDOB,  J. — ^The  Court  is  not  at  liberty  to  go 
into  the  question  whether  the  jury  had  or  had  not  come 
to  a  right  conclusion  in  point  of  fact.  It  must  now 
take  the  facts  to  be  as  the  jury  have  found  them.  They 
have  found  that  the  ale  was  never  in  fact  sold  to  the  de- 
fendant. If  they  have  come  to  an  erroneous  conclusion^ 
the  plaintiff  should  have  taken  steps  to  correct  their  find- 
ing. Still,  however,  the  onus  of  shewing  that  there  was  a 
want  of  reasonable  and  probable  cause,  lies  on  the  defen- 
dant. I  think  that  has  been  done.  The  plaintiff  reco- 
vered only  one-fourth  of  the  sum  sworn  to,  and  upon 
which  he  arrested  the  defendant.  The  latter  has  shewn 
very  satisfactory  reasons,  to  my  mind,  for  the  jury*s  find- 
ing such  a  verdict.  It  was  formerly  thought  to  be  neces- 
sary for  the  defendant  to  shew  that  the  arrest  was  mali- 
cious ;  but  that  doctrine  is  now  exploded  (ft).  With  re- 
spect to  the  barrels,  it  is  quite  clear  that  in  no  view  of  the 
case  could  they  be  considered  as  sold  to  the  defendant. 


(a)  ADte,  vol.  1,  p.  697»  note.  (6)  Donlan  v.  Brett,  10  B.  & 

But  see  GmpertM  v.  JknUm,  Id.      C.  117;  6  M.  fr  R.  29,  S.  0. ;  Day 
623.  V-  Pkton,  10  B.  &  C.  120. 
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Ill 


The  plaintiff  has  shewn  no  reason  for  including  them  in      ^^^ 
his  aflSdayit  of  debt.    On  the  contrary^  his  own  letter, 
and  the  circumstance  of  his  sending  the  carrier  for  them, 
shew  that  he  did  not  consider  them  as  sold  to  the  defen- 
dant.   The  rule  must,  thereforci  be  made  absolute. 

Rule  absolute  (a). 

(a)  See  HaU  w.  Forget,  ante.      Archer^  5  B.  &  Aid.  513;  I  D.  & 
foL    1,    p.    696;     Drondeld   ▼.      R.  67- 
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COURT  OF  COMMON  PLEAS. 


^rinitQ  tlTetm, 


IN  THE  FIFTH  YEAR  OF  THE  {lEIGN  OF  WILLIAM  IV. 


1935.  Beck  v.  Mordaunt. 

In  an  action  on    -*- HIS  was  an  action  upon  an  attorney's  bill,  in  which  a 
anattoniey's      regular  judirment  had  been  sicned.  and  afterwards  set 

bill,  th€  dcfcn-  o  J       o  «../•• 

dant  cannot,  aside  on  payment  of  costs,  upon  an  affidavit  of  merits, 

to  piead°to  Uie*^  ^^^  defendant  afterwards  pleaded  that  no  signed  bill  had 

SIl??iri**cd  ^®®"  delivered  pursuant  to  the  statute.    The  plaintifi; 

bui  has  been  after  retaining  the  plea  for  twenty-two  days,  obtained  an 

Quare,  whe-  Order  of  Mr.  Justice  Park,  at  chambers,  for  striking  it 

fenM^can  be  ^"^i  ^^  ^^^  ground  that  the  plea  did  not  raise  a  defence  to 

given  in  evi-  ^hich  the  defendant  was  entitled  after  an  affidavit  of 

dence  under  the  .  t_     »  r 

general  issue,      merits.    The  order  was  obtained  on  the  authority  of 

Holmes  y.  Grant  (a). 

TV,  H.  Watson,  on  a  former  day,  obtained  a  rule  nisi  to 
discharge  this  order. 

Stephen,  Serjt.,  shewed  cause. — ^Before  the  new  rules» 
the  defence  here  attempted  to  be  set  up  might  have  been 
given  in  evidence  under  the  general  issue.  But  it  has, 
since  the  making  of  those  rules,  been  held,  that  it  must  be 
specially  pleaded.  [Park,  J. — My  opinion  is,  that  it  is 
not  necessary  to  plead  such  a  matter  specially,  inasmuch 
as  the  plaintiff  must  be  nonsuited  unless  he  be  prepared 

• 

(a)  H.  T.  1835,  Exch. 
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with  proof  that  the  bill  was  delivered  a  month  before  the        1835. 
commencement  of  the  action.]    The  only  question  here  is« 
whether  this  is  such  a  plea  as  the  defendant  ought  to  be 
allowed  to  plead  after  a  regular  judgment  and  affidavit 
to  merits. 

TVaisan,  cofUrh. — The  delivery  of  an  attorney's  bill  is 
material  to  the  protection  of  the  client :  it  is  for  this  pur- 
pose the  legislature  has  required  it.  A  plea  of  non- 
delivery, therefore,  is  a  plea  to  the  merits.  Parte,  B., 
at  the  last  Assizes  at  Durham,  held  that  the  fact  of  the 
non-delivery  of  the  bill  could  not  be  given  in  evidence 
under  the  general  issue.  Besides,  here,  the  plaintiff  has 
adopted  the  plea  by  retaining  it  without  objection  for 
twenty-two  days. 

TiNDAL,  C.  J. — It  appears  to  me  to  be  perfectly  clear 
that  this  is  not  a  plea  to  the  merits.  The  case  of  Holmes 
V.  Grant  is  precisely  in  point.  The  only  effect  of  the 
plea,  if  allowed,  would  be  to  render  useless  the  expense 
the  plaintiff  has  already  incurred,  and  to  compel  him  to 
commence  a  fresh  action.  The  defendant  having  been 
let  in  to  plead  to  the  merits,  he  ought  not  to  have  put 
such  a  plea  upon  the  record.  .  All  that  can  be  said  on  the 
other  side  is,  that  there  has  been  unreasonable  delay  on 
the  part  of  the  plaintiff  in  seeking  to  be  relieved  from  the 
plea.  That  might  be  an  answer  to  the  rule  if  that  which 
is  complained  of  were  a  mere  irregularity.  But  we  are 
not  bound  by  that  delay  to  prevent  the  cause  from  stand- 
ing in  such  a  position  as  it  ought  to  stand  in  upon  its 
merits:  this  is  something  more  than  an  irregularity.  I 
therefore  think  that  the  rule  must  be  discharged,  but,  by 
reason  of  the  delay,  without  costs. 

Park,  J.— 7I  concur  in  thinking  that  this  case  is  govern- 
ed by  Holmes  v.  Or  ant    And  I  must  observe  that  I  am 
VOL.  IV.  1  D.  p.  c. 
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1835.  •      far  from  being  convinced  that  the  ruling  of  Mr.  Baron  Parke 
""^^      was  right 


MORDAUNT. 


Yaughan,  J. — I  also  think  this  rule  should  be  dis- 
charged. But  I  desire  to  reserve  the  consideration  of 
whether  or  not  the  defence  here  attempted  to  be  set  up 
should  be  specially  pleaded* 


Rule  discharged,  without  costs. 


Sykes  and  Others,  Executors  &c.,  9.  Haigh. 
If  an  award        jl  OMLINS ON  moYed  for  an  attachment  against  the 

directs  a  docu-       ,«,  ^  ti.        .  -ii 

ment  to  be  de-  defendant  for  not  dehvermg  a  certam  bond  pursuant  to 
p^n8,*^hey^  an  award.  The  arbitrator  had  directed  the  bond  to  be 
must  all  make     delivered  to  the  three  plaintiffs.     The  demand  had,  how- 

the  demand  at  * 

the  same  time,  evcr,  been  made  by  only  one ;  but  an  affidavit  was  made  by 

power  of  attor-  the  Other  two  plaintiffs,  stating  that  they  had  concurred 

one  pe^'lfto"^  '^^  *«  demand  bemg  made  by  the  one  plaintiff;  and  that 

make  it,  so  that  the  boud  had  uot  been  delivered  to  either  of  them. 

the  defendant 
may  know  the 

mJdrbVthdr  TiNDAL,  C.  J.— You  had  better  have  a  power  of  attor- 
joint  authority.    „gy  fr^m  ^11  three  plaintiffs.     There  may  be  some  reason 

why  the  demand  was  not  made  by  them  all.    The  award 

«  • 

gives  the  plaintiffs  a  joint  right  to  receive  the  bond.  It 
ought  to  be  shewn,  therefore,  that  the  defendant  could 
know  that  the  demand  was  made  by  the  authority  of  all 
the  persons  to  whom,  by  the  terms  of  the  award,  he  was 
bound  to  deliver  the  document. 

Rule  refused* 
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Dos  d.  Thomson  v.  Roe. 

jA  TKINSON,  on  the  part  of  one  claiming  to  be  landlord  in  the  absence 
of  the  premises  for  which  this  ejectment  was  brought  (but  ofcoUudon'Se- 
not  shewing  how  or  when  he  became  landlord),  after  judg-  *^""  the  leswr 
ment  and  execution  for  the  lessor  of  the  plaintiff^  obtained  and  the  tenant, 
a  rule  calling  upon  the  latter  to  shew  cause  why  the  judg-  not  set  uide  a 
ment  should  not  be  set  aside,  and  he  be  admitted  to  de-  !!!^!Y^*'^^'. 

'  ment  m  eject- 

fend.  ment  after  exe- 

cution, in  order 
toletintbeland- 

Botnpas,  Seijt.,  shewed  cause,  upon  an  affidavit  negativ-  ^o'd  to  defend. 
ing  collusion  between  the  lessor  of  the  plaintiff  and  the 
tenant.  He  cited  Doe  d.  Ledger  V.  Roe  (a)  and  Good- 
title  V.  Badtitle  (6)  to  shew  that  the  Court  will  not,  after 
a  plaintiff  has  obtained  judgment  and  possession  in  an 
undefended  ejectment,  without  collusion,  let  in  a  party 
to  defend  who  claims  to  be  landlord,  or  from  whom  his 
tenants  bad  concealed  the  ejectment.  The  Court,  in  the 
last-mentioned  case,  said:  ''If  the  lessor  of  the  plaintiff 
had  colluded  with  the  landlord's  tenant,  we  could  have  in- 
terfered. But  here  the  case  is  the  same  as  if  the  tenant 
had  delivered  over  the  possession  wrongfully  to  another 
person.  The  landlord  must  bring  an  action  of  ejectment 
to  recover  it.  How  can  we  deal  with  the  lessor  of  the 
plaintiff?  he  has  not  been  to  blame.  If  your  tenant  has 
done  you  wrong,  that  is  only  a  matter  between  him  and 
you.'' 

Atkinson,  in  support  of  bis  rule.-^In  Ledger  v.  Itoe^ 
the  landlord  was  guilty  of  laches.  Iq  Doe  d.  Shaw  v.  Roe  (c) 
the  Court  of  Exchequer  set  aside  a  regular  interlocutory 
judgment  (signed  for  want  of  appearance)  and  writ  of  pos- 
session executed,  on  an  affidavit  by  the  attorney  for  the 

(a)  3  Taunt.  606.  (6)  4  Taunt.  820.  (c)  13  Price,  260. 

i2 
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1835.  landlord  and  tenant,  tiiat  he  had  received  instructions  for 
entering  an  appearance,  but  had  neglected  it,  owing  to 
matters  personally  affecting  himself,  which  had  prevented 
his  attending  to  it 

TiNDAL,  C.  J. — The  tenant  is  bound  to  deliver  the  de- 
claration and  notice  served  upon  him  to  the  landlord  under 
whom  he  holds  and  whom  he  knows.  Here,  for  any- 
thing that  appears,  the  party  claiming  to  be  let  in  to  de- 
fend may  be  a  devisee  of  the  person  under  whom  the  ten- 
ants came  in,  or  he  may  be  the  lord  having  the  estate  cast 
upon  him  by  escheat.  Collusion  between  the  lessor  of  the 
plaintiff  and  the  tenant  being  denied,  I  think  we  have  no 
authority  to  interfere.  The  cases  of  Doe  d.  Ledger  v.  Roe 
and  Goodtitle  v.  Badtitle  are  decisive.  In  Doe  d.  Shaw  v. 
Ro€f  there  was  a  mere  slip  on  the  part  of  the  attorney, 
who  had  been  duly  instructed,  but  had  neglected  to  enter 
an  appearance  to  the  action.  The  party  here  claiming  to 
be  landlord  may  bring  another  ejectment. 

The  rest  of  the  Court  concurring — 

Rule  discharged,  without  costs. 


Innes  v.  Levy. 

The  fee  payable    X  HIS  was  an  action  against  a  sheriff's  officer  for  extor- 

offi^rfl^mSie    ^>^"»  «"<*«'  ^b«  32  Geo.  2,  C.28,  8.1,  which  provides 
party  arrested,    (amougst  Other  things)  that " no  sheriff,  undersheriff,  bailiff, 

U4rf.only,  the      V,  f   „    ,  ,         ,  i 

fee  prescribed     &c.,  shall  demand,  take,  or  receive,  or  cause  to  be  de- 
s^cd!        ^     manded,  taken,  or  received,  direptly  or  indirectly,  any 

other  or  greater  sum  or  sums  of  money  than  is  or  shall 

be  by  law  allowed  to  be  taken  or  demanded  fof^  any  ar^ 

resting  or  taking,  or  for  detaining,  or  waiting  till  the  per- 

.     son  or  persons  so  arrested  or  in  custody  shall  have  given 
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an  appearance  or  bail/'  &c.     The  sum  taken  on  the  ar-         1835. 
rest  of  the  plaintiff  was  1/.     On  the  part  of  the  defendant,        j^^^^ 
one  of  the  Masters  of  the  Court  of  King^s  Bench,  who  v. 

had  formerly  had  considerable  practice  as  an  attorney, 
was  caUed :  he  proved  that  he  had  paid  1  /.  very  many  times, 
and  had  had  it  allowed  on  taxation.  On  the  part  of  the 
plaintiff,  it  was  contended  that  M.  was  the  only  fee  allowed 
by  law  to  be  taken  by  the  oflBcer  from  the  party  arrested. 
A  verdict  having  been  found  for  the  plaintiff, 

Bampas,  Serjt.,  moved  for  a  rule  nisi  to  enter  a  non- 
suit, or  for  a  new  trial,  on  the  ground  that  the  verdict  was 
against  evidence.  He  cited  Mariinv.  BeU{a).  where  it 
was  held  that  the  table  of  fees  prescribed  by  the  statute 
3S  Geo*  S,  c.  S8,  does  not  apply  to  the  sheriff's  fee  for  an 
arrest;  and,  if  he  take  a  greater  fee  than  by  law  allowed, 
debt  lies  on  the  statute  for  the  penalty  of  50/.;  and  the 
evidence  of  what  the  law  allows  is  what  upon  taxation  by 
the  Master  it  is  the  practice  to  allow — and  Martin  v. 
Slade  (6),  where  it  was  held,  that,  in  an  action  on  the  32 
Geo.  2f  c.  28,  for  penalties  against  a  sheriff's  oflBcer  for 
taking  a  larger  fee  upon  an  arrest  than  is  allowed  by  law, 
the  plaintiff  must  prove  the  sum  allowed  by  law,  the  sta- 
tute 23  Sen.  6,  c.  9,  not  being  the  rule;  and  the  Court  will 
not  set  aside  a  nonsuit  grounded  on  the  want  of  such  evi- 
dence, in  order  to  enable  the  plaintiff  to  recover  the  excess 
under  the  money  counts,  since  he  might  have  obtained 
redress  by  a  summary  application. 

It  being  suggested  that  the  same  point  had  been  con- 
sidered by  the  Court  of  Exchequer,  in  a  case  of  Philpoit  v. 
SeWy^  in  the  course  of  the  present  term,  the  Court  took 
time  to  consult  the  Barons  on  the  subject. 

Cur.  adv.  vulL 
(a)  6  Mau.  &  Seiw.  220.  (/)  2  New  Rep.  69. 
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1 835.  Oasjblbe,  J,  f  delivered  the  opinion  of  the  Court : — Upoa 

inquiring  about  the  case  of  Philpoii  ▼.  Selby,  we  find  that 
the  Court  oi Exchequer  have  sent  the  cause  down  again^  not 
from  any  doubt  they  entertained  as  to  the  statute  33  Hen. 
6,  c.  9,  being  unrepealed  in  this  particular,  but  on  the 
ground  that  the  declaration  contained  no  count  precisely 
adapted  to  the  state  of  facts  proved.  In  Drew  v.  Parsons  (a), 
where  a  sheriff  claimed,  as  of  right,  upon  a  warrant  issued 
by  him  in  the  execution  of  his  office,  a  larger  fee  than  he 
was  entitled  to  by  law,  and  the  attorney  paid  it  in  ignor- 
ance of  the  law;  it  was  held  that  the  latter  might  maintain 
money  had  and  received  for  the  excess  paid  above  the  legal 
fee,  or  might  set  off  the  same  in  an  action  by  the  sheriff 
against  him*  Abbott^  C.  J.,  there  says :  ''  It  seems  to  me 
that  the  sheriff  was  only  entitled  to  make  the  charge  of  4</. 
for  each  of  these  warrants.  If  this  case  be  not  within  the 
23  Hen.  6,  c.  9,  the  sheriff  would  not  be  entitled  to  any« 
thing.  The  charge  in  this  case  may  be  reasonable,  but 
it  is  contrary  to  law,  and  cannot  therefore  be  allowed.** 
And  Holroyd^  J. — **  The  sheriff  is  not  entitled  to  any  fees 
except  those  given  to  him  by  some  act  of  Parliament:  and 
the  only  act  within  which  these  warrants  seem  to  be  in- 
cluded is  the  S3  Hen.  6,  c.  9.  By  that  act,  the  bailiff  is 
empowered  to  take  only  M.  for  each  warrant  If  so,  un- 
less some  other  act  of  Parliament  can  be  found  to  autho- 
rize a  larger  payment,  the  sheriff  can  make  no  further 
claim,  for  no  usage  can  prevail  against  the  positive  enac^* 
ment  of  the  legislature/*  In  the  subsequent  case  oi Foster 
V.  BlaJcelocJc  (6),  where  it  was  held  that  the  prohibition  in 
the  statute  22  Hen.  6,  c.  9,  against  a  sheriff *s  officer  taking 
more  than  certain  fees  upon  arrest,  is  confined  to  the  fees 
to  be  taken  from  the  party  arrested,  and  does  not  extend 
to  restrain  the  officer  from  suing  for  a  reasonable  com- 


(a)  2B.&A.562;  lGhit.Rep.         {h)  5  B.  &G.  328;  8  D.&R. 
295.  48. 
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pensation  for  work  and  labour  at  the  bands  of  tbe  party  1835^ 
by  whom  he  is  employed.  Abbott,  C.  J.|  there  says :  ^'  I 
agree  in  what  has  been  said,  that  the  sheriff  can  maintain 
no  action  for  any  fee  beyond  that  which  the  statute  allows 
him.  But  in  this  case  I  am  of  opinion  that  the  bailiff 
could  maintain  an  action  against  a  party  arrested  to  re- 
cover his  fee  of  4td.,  not  more.  The  prohibition  in  the 
statute  28  Hen,  Q^  c*  9,  against  the  sheriff  taking  more 
than  \s.  8dL^  and  the  bidliff  44. ^  is  confined  to  the  taking 
of  fees  from  the  party  arrested,  or  those  acting  for  hink" 
On  the  authority  of  these  cases^  we  are  of  opinion  that 
the  rale  prayed  should  not  be  granted^  except  on  the 
ground  of  the  verdict  being  against  evidence. 

Rule  accordingly. 


Davidson  v.  Dunn^ 

mjL  VMFRE  Y,  on  a  former  day,  obtained  a  rule  fiisi  to  The  Court  win 
discharge  the  defendant  out  of  custody,  on  the  ground  defendant  "out* 
(amongst  others)  of  the  want  of  an  indorsement  on  the  ca,  °^  cu«tody  on  a 

^  °  '  testatum  ca,  so,, 

#a.,  as  required  by  the  rule  oi Hilary ,  2  ^S  Geo.  4.    The  on  the  ground 
defendant  had  been  taken  on  a  testatum  ca.  sa.,  properly  an  indorsement 
indorsed.  '*''**  T/'^w. 

pursuant  to  tlie 
rule  of  Hilasyf 

Talfourd,  Serjt,  was  about  to  shew  cause,  when  the 
Court  called  upon — 

Humfrey  to  support  his  rule. — The  indorsement  on 
the  testatum  does  not  cure  tbe  defect  in  the  original  ca,  sa. 
In  Clarke  v.  Palmer  (a),  a  ca.  sa.  was  set  aside  for  a  simi- 
lar noncompliance  with  the  rule.    And  in  Constable  v. 

(a)  9  B.  &  C.  153;    4  M.  &  R.  141. 
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1835.         Fothergill  (a),  Paitesan,  J.,  said  he  did  not  adopt  the 
^    "  argument  that  the  rule  was  made  for  the  benefit  of  the 

Davidson  ° 

V.  sherifi*:  but,  the  application  being  too  late,  he  discharged 

the  rule.    The  defendant  being  in  custody,  he  has  a  right 
to  urge  the  rule  to  the  letter. 

Per  Curiam. — If  the  omission  had  been  in  the  testatum 
ca.  sa*f  I  agree  it  would  have  been  irregular.  But,  after 
a  testatum  has  issued,  the  original  ca.  sa.  is  a  mere  formal 
process  giving  no  information  to  the  parties ;  and,  in  the 
case  of  a  testatum  Ji.  fa.,  the  Court  will  never  take  notice 
of  a  defect  in  the  fi*fa.  Indeed,  so  Uttle  strict  is  the 
practice  in  this  respect,  that  the  production  of  a  regular 
fi.fa.  will  suffice,  even  after  a  rule  obtained  for  setting 
aside  a  testatum  fi,  fa.  for  a  defect  in  the  original  writ  (6). 

Rule  discharged. 

(a)  Ante,  vol.  2,  p.  691.  388;  CowperthwaiU  v.  Owen,  3T. 

(b)  See  Brandy.  Mears,  3  T.  R.      R.  657- 


Arden  and  Another  9.  Jones. 

'<  No.  1,  citf-  X  HE  defendant  was  served  with  a  writ  indorsed  as  fol- 
{afe!FZf'"'  lows  •— "  '^^^^  ^"t  was  issucd  in  person  by  R.  %  C. 
hdra^o^^e"  -^^^^^  w^o  reside  at  No.  1,  Clifford's  Inn  Passage,  Fleet 
scnption  of  the    Street,  in  the  city  of  London.** 

residence  of  the 
party  by  whom 

**^M**h*"''^'  jHfiiw/rey  obtained  a  rule  fii^i  to  set  aside  the  writ, 
2  WUL  4,  c  89,  on  the  ground  that  the  above  indorsement  was  not  a  strict 
naming  any  compliance  with  the  directions  contained  in  the  ISth  sec- 
P""*^  tion  of  the  2  Will.  4,  c.  39,  which  requires  the  indorse- 

ment on  every  writ  issued  by  the  authority  of  that  act,  to 
state  ^^  the  city,  town,  or  parish,  and  also  the  name  of  the 


Arden 

V, 
JOMES. 
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hamlet,  street,  and  number  of  the  house  of  the  plaintiff's         1835. 
residence,  if  any  such  there  be/' 

Talfaurdy  Serjt.,  contrd,  cited  Engleheart  v.  Eyre  (a), 
where  *'  Gray's  InUf  London^^  and  King  v.  Monkhouse  {b\ 
where  **  Chray^s  Inn  Square^  hondon^  were  respectively 
held  to  be  sufficiently  descriptive  of  the  plaintiff's  residence, 
where  the  writ  is  sued  out  by  the  plaintiff  in  person,  or  of 
the  attorney,  where  not 

Humfreyt  in  support  of  his  txAe.^  Engleheart  v.  Eyre 
and  KingY.  Monkhouse  are  not  at  all  applicable:  they 
proceed  upon  the  ground  of  the  place  being  extra-paro- 
chiaL  Here,  however,  the  statute  has  not  been  complied 
with:  Cliffords  Inn  Passage  is  in. the  parish  of  Saint 
Dunstan,  and  therefore  should  have  been  so  described. 

TiKDAL,  C.  J. — I  think  the  indorsement  here  is  suffi- 
cient. The  act  intended  to  provide  for  cities,  towns,  or 
parishes  by  themselves.  The  argument  on  the  part  of  the 
defendant,  if  well-founded,  would  compel  us  to  read  and 
for  or. 

Yaughan,  J. — The  name  of  the  street,  the  number  of 
the  house,  and  tl^e  city,  are  all  given.  What  more  can 
be  required?  Every  city  includes  many  parishes,  and 
yet  the  word  "  city  "  is  used  in  the  act. 

The  rest  of  the  Court  concurring — 

Rule  discharged. 

(a)  Ante,  vol.  2,  p.  145.  (b)  Ante,  vol.  2,  p.  221. 


i 
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"  BEAMfis  r.  Cross. 

A  motion  by  Lf  N  an  application  on  the  part  of  a  sheriffi  for  a  rule 
the  Interpleader  Under  the  Interpleader  Act,  made  on  the  last  day  of  term. 
Act  mu«t  be       jj  ^^g  prayed  that  the  rule  micht  be  drawn  up  to  shew 

made  in  Court;  '^     "^  ®  '^ 

but  cauae  may  causo  at  chambers.  The  Secondary,  referring  to  the  6th 
chambers.  section  of  the  Interpleader  Act^  1  &  S  Will.  4,  c.  58,  sug- 

gested, that,  in  the  case  of  the  sheriff,  the  rule  must  be 
disposed  of  by  the  Court,  no  power  being  given  to  a  sin« 
gle  Judge. 

Sed,  per  Curiam. — Although  a  motion  on  the  part  of 
the  sheriff  for  relief  under  the  Interpleader  Act  cannot 
originate  at  chambers,  we  see  no  reason  why  it  should  not 
be  ultimately  disposed  of  there. 


Collins  and  Another  v.  Gwynne. 
Where  a  special  JFuDGMENT  having  in  Hilary  Term,   1833,    been 

case,  on  which        .  oii**/**  •!  iv 

judgment  had  given  for  the  plamtins  on  a  special  ease,  and  the  costs 
th^pi&t'  taxef  a'^d  paid*  the  defendant  obtained  leave  to  turn  the 
this  Court,  was    special  case  into  a  special  verdict.     The  record  was  then 

at  the  instance        *  .«  «vt  r^i 

of  the  defendant  removed  by  wnt  of  error  to  the  Exchequer  x^dLmher, 
sp^ui  Verdict,    where  the  judgment  of  this  Court  was  affirmed,  with 

that  he  might       ^^g^g^ 
have  an  oppor-. 
tunity  of  obtain- 

ment  of  a  court  Taddy^  Scrjt,  ou  the  part  of  the  plaintiff,  obtained  a 
thisTourt^aftcr  ^^'®  Calling  OU  the  defendant  to  shew  cause  why  the 
the  lapse  of  two  Prothonotary  should  not  be  directed  te  tax  the  plaintiffs 

years,  refused         ,  •         -i    •  .1  .1 

to  allow  the  the  costs  occasioucd  by  turning  the  special  case  into  a 
costs^ccadoned  special  vcrdict,  and  entering  on  the  roll  the  special  verdict 
thereby.  ^jkd,  carrying  the  transcript  to  the  Exchequer  Chamber. 

Bompas,  Serjt.,  conirhy  submitted,  that,  as  to  the  costs 
occasioned  by  turning   the  special  case  into  a  special 
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verdict,  the  application  being  made  so  late  (two  years         1835. 
having  elapsed  since  these  costs  were  incurred),  the  Court       ^ 
ought  not  to  entertain  it;  and  that,  with  respect  to  the  v. 

costs  arising  after  the  allocatur  and  before  the  record 
reached  the  court' of  error,  they  were  never  allowed  in 
this  Court. 

Taddy,  Serjt.,  in  support  of  his  rule. — The  defendant 
having  brought  a  writ  of  error  returnable  in  Parliament, 
the  plaintiffs  are  compelled  to  complete  the  roll  in  this 
Court:  consequently,  these  are  costs  clearly  occasioned 
by  the  writ  of  error^^  but  such  as  could  not  be  noticed  or 
allowed  in  the  Exchequer  Chamber.  Then,  the  costs  of 
turning  the  special  case  into  a  special  verdict  were  also 
costs  occasioned  by  the  defendant  after  the  taxation  of 
costs  here.     Both,  therefore,  ought  to  be  allowed. 

Tjndal,  C.  J. — The  costs  which  the  plaintiffs  say 
they  ought  to  have  allowed  them  may  be  divided  into  two 
classes— ;/7r«^,  those  occasioned  by  the  application  of  the 
defendant  to  turn  the  special  case  into  a  special  verdict — 
secondly,  the  costs  of  putting  upon  the  roll  the  special 
verdict,  which  could  not  have  been  allowed  when  the 
costs  of  the  trial  and  of  the  special  case  were  taxed.  With 
respect  to  the  first  set  of  costs,  it  %as  certainly  a  matter  of 
favour  to  the  defendant  to  allow  the  special  case  to  be 
turned  into  a  special  verdict ;  and  I  do  not  say  that  we 
should  not  have  compelled  him  to  pay  the  costs  occasioned 
thereby,  had  the  plaintiffs  asked  for  them  at  the  time. 
But,  after  the  lapse  of  two  years,  I  think  it  would  be  a 
little  hard  to  inflict  those  costs  upon  the  defendant.  As, 
therefore,  this  application  is  to  our  discretioui  I  am  not 
disposed  to  accede  to  it. — ^With  regard  to  the  costs  of 
entering  the  special  verdict  on  the  roll,  and  carrying  the 
transcript  to  the  Exchequer  Chamber,  they  properly 
belong  to  the  plaintiff  below  on  the  affirmance  of  the 
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Collins 

GWYNNE. 


judgment^  unless  (and  I  am  not  quite  clear  that  it  is  not 
so)  they  are  included  in  the  costs  usually  awarded  on 
affirmance  in  Parliament.  Let  the  costs  go  to  the  Pro- 
thonotary^  excluding  the  first  set. 


The  rest  of  the  Court  concurring — 


Rule  accordingly. 


If  one  term  is 
allowed  to 
elapse  ia  a  town 
cause  between 
the  service  of 
the  declaration 
in  ejectment 
and  the  motion 
for  judgment 
against  the  ca- 
sual ejector,  the 
notice  to 
appear  being 
in  the  former 
term,  a  rule  nisi 
only  for  judg- 
ment wiU  be  al- 
lowed in  the 
C.P. 


Doe  dem.  Wilson  v.  Roe. 

JVORDSWORTH  moved  for  judgment  against  the 
casual  ejector  in  a  town  cause.  The  service  of  the  de- 
claration had  been  effected  before  last  Easter  Term,  the 
notice  being  to  appear  in  that  term.  He  cited  the  cases 
of  Doe  y.  Roe  (a),  and  Doe  v.  Roe  {b\  from  which  it 
appeared,  that,  in  the  JSCtng*^  JSeisc^i  under  such  circum- 
stances, judgment  would  be  allowed  to  be  signed,  only 
one  term  having  elapsed  between  the  service  and  the 
motion. 

Tindal,  C.  J. — (after  consulting  the  Prothonotary). 
You  may  take  a  rule  to  shew  cause,  which  must  be  served 
on  the  tenant  (e). 

Rule  nid  granted  (cf). 


(a)  Ante,  voL  1,  p.  495. 

(h)  Ante,  vol.  2,  p.  196. 

(c)  In  an  a  country  cause,  the 
Court,  under  similar  circum- 
stances, granted  a  similar  motion, 
in  the  course  of  the  term. 

(<0  In  the  King's  Bench  this  is 
a  rule  absolute  in  the  first  in- 
stance,  but  must  be  served  on  the 


tenant  in  possession  in  the  same 
manner  as  the  rule  nisi  in  the 
Common  Pleas.  In  the  case  of 
Doe  d.  Greaves  v.  Roe^  ante,  p.  88, 
Mr.  Justice  Coleridge  held,  that 
judgment  is  allowed  to  be  signed 
against  the  casual  ejector  un- 
der such  circumstances  only  in 
country  causes. 


TRINITY  TBRMi  5  WILL.  IV.  125 

1835. 

FowNES  f>.  Stokes. 

ft 

Addison,  on  a  former  day,  obtained  a  rule  nisi  that  The  Court  re- 
the  defendant  might  be  discharged  out  of  the  custody  of  charge  the  de- 
the  sheriff  of  ^to^ord,  on  two  grounds— >^^  that  he  had  ^^^.^y^^^^ 
been  arrested  by  an  officer,  who,  at  the  time  of  the  arrest,  he  had  been 

arrested  by  a 

had  not  the  warrant  in  his  possession,  and  was  not  acting  party  not  hay- 
in  the  presence  of  the  party  who  held  it,  and  by  him  de-  i^h^poll^on, 
tained  for  twenty-four  hours ;  and  that,  when  so  arrested,  *"^  ***^  ^Vt^ 

J  ^  '  '    Ukenoutofthe 

he  was  taken  into  the  adjoining  county,  and  there  kept  county  and  de- 
two  days — secondly,  that  the  affidavit  upon  which  the  writ  ^ays,  theappU- 
was  founded  was  defective,  the  action  being  on  a  bill  of  ^j°^^ng  been 
exchange,  and  the  affidavit  not  stating  the  amount,  but  made  untu 

,  ...        twenty-three 

merely  alleging  so  much  to  be  due  "  for  principal  and  in-  days  after  the 
terest."  •"^•*- 

Talfourd,  Serjt.,  shewed  cause,  upon  an  affidavit  shew- 
ing  that  the  arrest  took  place  on  the  12th  May;  that  the 
defendant  had  an  opportunity  of  consulting  his  attorney 
on  the  13th;  that  he  was  lodged  in  gaol  on  the  16th;  that 
the  declaration  was  served  on  the  ^th ;  and  that  the  pre- 
sent application  was  not  made  until  the  4th  June.  This, 
he  submitted,  was  such  an  unreasonable  delay  as  to  deprive 
the  defendant  of  his  right  to  complain  of  any  irregularity. 
He  cited  Firley  v.  RaUett  (a),  where  the  arrest  was  on  the 
22nd  May,  and  the  Court  .held  that  an  application  on  the 
4th  June  to  discharge  the  defendant,  on  the  ground  of  a 
defect  in  the  affidavit,  was  too  late. 

Addison,  in  support  of  the  rule. — If  the  defendant  com- 
plained of  a  mere  irregularity,  undoubtedly  the  application 
would  be  too  late.  But  this  is  something  more:  it  is  a 
continuing  wrong;  the  custody  is  altogether  illegal,  and 
the  sheriff  would  be  liable  to  an  action  for  false  imprison- 

(a)Ante,  vol.2,  p.708. 
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ment  The  officer  had  no  right  to  retake  the  defendant 
after  the  voluntary  escape.  In  Barratt  v.  Price  (a),  the 
defendant  was  discharged  from  a  detaineri  on  the  ground 
of  the  irregularity  of  the  original  caption.  [Tindal,  C.  J. 
— There  the  whole  proceeding  on  the  part  of  the  officer 
was  fraudulent  and  illegal]  So,  here,  the  arrest  was 
clearly  illegal. 

Per  Curiam. — ^This  is  not  a  case  in  which  we  think  we 
ought  to  interfere,  particularly  as  the  defendant  comes  so 
▼ery  late.  If  the  defendant  has  been  improperly  arrested, 
he  is  not  without  remedy. 

Rule  discharged,  without  costs. 
(h)  2  Moore  &  Scott,  634 ;  S.  C.  ante,  voL  1,  p.  725. 


iy' 


The  Court  has 
no  power  to  or- 
der rules  made 
under  the  Inter- 
pleader Act  to 
be  entered  up 
other  than  as 
pointed  out  in 
the  7th  sec- 
tion, viz.  ac- 
cording to  their 
true  date. 


Lambirth  t>.  Barrimotok. 

X  HIS  was  an  issue  tried  under  an  order  made  upon 
a  rale  under  the  Interpleader  Act.  After  trials  and 
before  judgment  was  entered  up,  the  defendant  died. 

Spankie,  Serjt,  obtained  a  rule  nisi  to  enter  the  verdict 
as  of  Hilary  Term,  and  to  enter  the  rules  on  the  record 
nunc  pro  tunc, 

Beere  shewed  cause,  on  affidavits  setting  forth  the  cir- 
cumstances, and  shewing  that  the  parties  had  the  whole  of 
Michaelmas  Term  last  to  enter  the  rules. — The  Courts 
never  allow  parties  to  enter  up  judgments  nunc  pro  tunc, 
except  where  the  delay  has  been  the  result  of  the  act  of 
the  Court  itself.  The  rule  is  thus  laid  down  in  TiddTs 
Practice  (a) :  "  If  either  party  die  after  a  special  verdict 


(a)  9th  edit.  p.  932. 
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or  special  case,  and  pending  the  time  taken  for  argument        1895. 
or  advising  thereon,  or  on  a  motion  in  arrest  of  judgment     .  ^^^^^^ 
or  for  a  new  trial,  judgment  may  be  entered  at  common  v- 

law  after  his  death  as  of  the  term  in  which  the  postea  was 
returnable,  or  judgment  would  otherwise  have  been  given, 
fttmc  pro  tunc  ;  that  the  delay  arising  from  the  act  of  the 
Court  may  not  turn  to  the  prejudice  of  the  party.*'  In 
Bcdes  V.  Lockwood{a\  it  was  held,  that,  where  an  action 
was  brought  on  a  judgment  recovered  in  the  King^s  Bench, 
and  after  the  judgment  the  defendant  brings  a  writ  of  er- 
ror, and  obtains  a  rule  to  stay  proceedings  in  the  mean- 
time, and  the  plaintiff  dies  before  judgment  affirmed,  the 
Court  will  not  permit  judgment  to  be  entered  nunc  pro 
tunc.  There  is  nothing  in  the  circumstances  of  the  pre- 
sent case  reasonably  calculated  to  induce  the  Court  to  in- 
terfere. Besides,  the  7th  section  of  the  statute  1  &  S 
Witt,  4,  c.  58,  expressly  precludes  their  interference :  it 
provides  ^  that  all  rules,  orders,  matters,  and  decisions 
to  be  made  and  done  in  pursuance  of  the  act,  except  only 
the  aflSdavits  to  be  filed,  may,  together  with  the  declara- 
tion in  the  cause  (if  any),  be  entered  of  record,  with  a 
note  in  the  margin  expressing  the  true  date  of  such  entry, 
to  the  end  that  the  same  may  be  evidence  in  fiiture  times, 
if  required,  and  to  secure  and  enforce  the  payment  of  costs 
directed  by  any  such  rules ^r  orders:  and  every  such  rule 
or  order  so  entered  shall  have  the  force  and  effect  of  a 
judgment,  except  only  as  to  becoming  a  charge  on  any 
lands,  tenements,  or  hereditaments ;  and  in  case  any  costs 
shall  not  be  paid  within  fifteen  days  after  notice  of  the  tax- 
ation and  amount  thereof  given  to  the  party  ordered  to 
pay  the  same,  his  agent  or  attorney,  execution  may  issue 
for  the  same  by  Jufa.  or  ca.  «a.,  adapted  to  the  case,  to* 
gether  with  the  costs  of  such  entry,  and  of  the  execution 
if  by  JLfa.;  and  such  writ  and  writs  may  bear  teste  on 

(a)  I  Term  Rep.  637. 
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1835.        the  day  of  issuing  the  samei  whether  in  term  or  vaca- 
tion/* &€• 


Lambirth 

0. 

Barrtnoton. 


Spankie,  Serjt.,  conirdg  relied  on  the  statute  17  Car.  2, 
c.  8,  by  which  it  is  provided,  that,  where  either  party  dies 
between  verdict  and  judgment,  "  his  death  shall  not  be 
alleged  for  error,  so  as  the  judgment  be  entered  within 
two  terms  after  the  verdict.** 

TiNDAL,  C.  J. — I  feel  some  difficulty  in  saying  that  we 
have  authority  under  the  7th  section  of  the  statute  I  &2 
WiU.  4,  c.  58,  to  do  that  which  is  asked ;  for,  we  find  it 
expressly  declared  by  the  legislature,  that  all  rules,  orders^ 
&c.,  to  be  made  and  done  in  pursuance  of  the  act,  may 
be  entered  of  record,  with  a  note  in  the  margin  expressing 
the  true  date  of  such  entry.  The  present  rule,  therefore, 
calls  upon  us  to  enter  the  rules  in  question  in  direct  con- 
tradiction to  the  terms  of  the  act:  entering  those  rules  as 
required,  would  clearly  not  be  entering  them  with  **  the 
true  date  of  such  entry."  I  cannot  also  but  observe 
that  the  difficulty  is  one  that  the  party  has  in  some  degree 
by  his  own  voluntary  act  become  involved  in.  He  had  the 
^  hole  of  Michaelmas  Term  (whilst  the  defendant  was  still 
living)  in  which  to  enter  the  rules.  I  think  the  rule  must 
be  discharged. 

The  rest  of  the  Court  concurring — 

Rule  discharged. 
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DaUBUZ  r.  RiCKMAN. 

X  HIS  was  an  action  of  covenant  on  an  indenture  of  lease  Before  the  issue 

granted  to  the  defendant  and  one  John  Salter,  since  de-  the  cause  was' 

ceased,  on  the  2nd  of  March,  1818,  by  one  J.  T.  Daubux,  '^^^[^^'' 

the  uncle  of  the  plaintiff,  whose  devisee  he  was.    The  cause  were  to 

plaintiff  in  his  declaration  assigned  four  several  breaches  of  the  award. 

of  covenant — I.  For  non-repair  of  the  demised  premises —  foundth!u*Ae 

2.  For  not  repairing  &c.  the  hedges  and  fences — 3.  For  p^**"?^  ""J^ 

not  manuring  meadow  land  within  one  month  after  mowing  mage  to  a  cer- 

— 4b  For  non-payment  of  increased  rent  for  breaking  up  ^p^^  ^^  ^f  ^he 

and  converting  into  tillage  part  of  the  land  comprised  in  ^^^"  °'-fied 

the  indenture,  according  to  the  covenants  therein  con-  in  his  particu- 

tained.     The  defendant  pleaded  three  pleas  to  the  first  the' rest, 'that 

breach,  two  to  the  second,  two  to  the  third,  and  four  to  J* ^tnamdnst 

the  last  breach.     The  plaintiff  demurred  to  the  first  and  the  defendant: 

■^  — ffeid,  that 

ninth  pleas,  joined  issue  on  the  second,  third,  fourth,  the  defendant 

fifth,  sixth,  seventh,  eighth,  and  eleventh  pleas,  and  re-  under'raie  ' 

plied  to  the  tenth.     The  defendant  joined  in  demurrer  to  ti.?f?*  ^"^^ 

the  first  and  ninth  pleas,  and  joined  issue  on  the  replica-  cosu  of  those 

•               m              11             -Tk  j»          w     •                            *             1  issues  that  were 

tion  to  the  tenth  plea.     Before  the  $ssue  teas  made  up  the  found  for  him, 

cause  was  referred  to  an  arbitrator,  by  articles  of  affree-  notwithstanding 

'J                             e  the  cause  was 

ment,  whereby  the  parties  agreed  to  refer  **  all  the  matters  not  in  strictness 

in  the  suit  specified  in  the  amended  particulars  "  delivered 

in  the  cause:  the  costs  of  the  suit  to  abide  the  event  of 

the  award,  and  the  costs  of  the  reference  and  the  award 

to  be  in  the  discretion  of  the  arbitrator.     The  particulars 

referred  to  in  the  agreement  were  as  follow: — 

"  The  following  is  and  are  the  amended,  further,  and 
better  account  and  particulars  of  the  want  of  repair  of  the 
buildings,  and  of  the  penalties  and  additional  or  increased 
rent  claimed  from  the  defendant  by  the  plaintiff,  and  of  the 
breaches  of  covenant  for  which  this  action  is  brought: — 

''  Repair  of  the  buildings. — For  not  repairing  and 
keeping  and  leaving  on  the  11th  of  October,  1832,  in  good, 

VOL.  IV.  K  D.  p.  c. 


Daubdz 

V. 
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1836.  substantia]^  and  tenamtable  repair  and  condition,  the  walls 
of  the  premises  comprised  in  the  indenture  of  lease  in  the 
declaration  mentioned,  for  which  the  plaintiff  claims  the 

RICKMAN.       g^^  of  10/. 

'*  Penalties, — The  sum  of  1 121.,  being  the  peoaltjr  of  £/• 
per  rod  for  neglecting  and  not  preserving  and  keeping, 
nor  leaving  on  the  11th  of  October,  18S2,  in  good  order 
and  condition,  the  hedge  or  living  fence  of  the  length  of 
fifty-six  rods  between  the  fields  called  the  fifteen  acres  and 
eighteen  acres,  being  part  of  the  premises  comprised  in 
the  indenture  of  lease  in  the  declaration  mentioned. 

''  The  aum  of  146/.,  being  the  penalty  o{2l.  per  rod  for 
neglecting  and  not  preserving  and  keeping,  nor  leaving  on 
the  11th  of  October,  1832,  in  good  order  and  condition, 
the  hedge  or  living  fence  of  the  length  of  seventy-three 
rods  between  the  fields  called  the  eighteen  acres  and  the 
horse  pasture,  being  other  part  of  the  said  premises. 

**  The  sum  of  96A,  being  the  penalty  of  21.  per  rod  for 
neglecting  and  not  fireserving  and  keeping,  nor  leaving 
on  the  1 1th  of  October,  1832,  in  good  order  and  condition, 
the  hedge  or  living  fence  of  the  length  of  forty-eight  rods 
between  the  fields  called  the  horse  pasture  and  the  little 
bam  field,  being  other  part  of  the  said  premises. 

*'  The  sum  of  862.,  being  .the  penalty  of  21.  per  rod  for 
neglecting  and  not  preserving  and  keeping,  nor  leaving  on 
the  1 1th  of  Oc/o£6r,  18SS,  in  good  order  and  condition, 
the  hedge  or  living  fence  of  the  length  of  forty-three  rods 
between  the  fields  caUed  the  little  bam  field  and  the  hme 
between  the  hedges,  being  other  part  of  the  said  premises. 

"  The  sum  of  90^,  l>eing  the  penalty  of  21.  per  rod  for 
neglecting  and  not  preserving  and  keeping,  nor  leaving  on 
the  Uth  o{  October,  1832,  in  good  order  and  conditbn, 
the  hedge  or  living  fence  of  the  length  of  forty-five  rods 
between  the  fields  called  the  fourteen  acres  and  the  stump 
gate  field,  being  other  part  of  the  said  .premises. 

''  The  sum  of  40/.,  being  the  penalty  of  21.  per  rod  for 
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neglecting  and  not  preserring  and  keepings  nor  leaving  on         1835. 
the  11th  of  October,  1832,  in  good  order  and  condition,        Daubuz 
the  hedge  or  living  fence  of  the  length  of  twenty  rods  on  «- 

the  east  side  of  the  field  called  the  mill  piece,  being  other 
part  of  the  said  premises* 

"  The  sum  of  60/.,  being  the  penalty  of  21.  per  rod  for 
neglecting  and  not  preserving  and  keeping,  nor  leaving  on 
the  Ilth  of  October^  1832,  in  good  order  and  condition, 
the  hedge  or  living  fence  of  the  length  of  thirty  rods  be- 
tween the  fields  called  the  three  acres  and  the  upper  seven 
acres,  being  other  part  of  the  said  premises. 

'*  The  sum  of  575/.^  being  the  penalty  of  90L  per  acre 
for  not  manuring  within  one  month  after  mowing,  in  the 
year  1 832,  28a.  Sr.  Op.,  being  one-third  part  of  the  mea- 
dow lands  comprised  in  the  said  indenture  of  lease. 

"  Additional  or  increased  rent. — The  sum  of  525/.,  due 
11th  of  O(^ober,  1882«  being  one  year  and  a  halFs  addi- 
tional or  increased  rent  of  350/.  per  annum,  for  breaking 
up  and  converting  into  tillage,  between  the  6th  ot  January, 
1818,  and  the  first  of  January,  1825,  seven  acres  of  land, 
part  of  the  premises  comprised  in  the  said  indenture  of 
lease,  not  being  land  excepted  as  in  the  said  indenture  of 
lease  and  declaration  mentioned.** 

The  arbitrator,  on  the  5th  of  July  last,  made  and  pub- 
lished his  award — ^finding,  ''  that  the  plaintiff  had  sus- 
tained damage  and  been  injured  to  the  amount  of  10/., 
by  reason  of  the  breach  of  covenant  by  the  defendant  in 
not  manuring  within  one  month  after  mowing,  in  the  year 
1832,  part  of  the  meadow  lands  comprised  in  the  indenture 
of  lease  mentioned  or  referred  to  in  the  said  amended  ac- 
count and  particulars  of  the  plaintiff's  demand  against  the 
defendant,  to  wit,  an  indenture  of  lease  of  the  2nd  of 
March,  1818.'*  And  the  arbitrator  further  awarded^  **  that, 
in  respect  or  on  account  of  the  several  other  causes,  mat- 
ters, and  things  specified  in  the  said  amended,  further, 
and  better  account  and  particulars  of  the  demand  of  the 

k2 
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1835.        plaintiff  against  the  defendant,  and  referred  to  him  as 
aforesaid,  the  plaintiff  had  sustained  no  injury,  and  had 
«.  not  at  the  time  of  commencing  his  said  action,  or  at  any 

time  afterwards,  any  cause  of  action  against  the  defen- 
dant." And  he  further  awarded  that  the  defendant  should 
pay  the  said  10/.  to  the  plaintiff  within  one  month;  ^*  and 
that,  upon  payment  thereof,  the  plaintiff  should,  if  re- 
quired by,  and  at  the  cost  of,  the  defendant,  execute 
and  deliver  to  the  defendant  a  general  release  in  writing 
of  all  and  all  manner  of  action  and  actions,  &c.,  touching 
or  concerning  the  said  several  particulars,  matters,  and 
things  so  referred  to  him  as  aforesaid;"  that  the  costs  of 
the  award  (assessed  at  S6L  8s.  8d.)  should  be  forthwith 
paid  by  the  defendant ;  and  that  each  party  should  bear 
and  pay  his  own  costs  of  the  reference. 

The  costs  of  the  cause  being  by  the  agreement  of  re- 
ference to  abide  the  event,  and  the  award  being  in  favour 
of  the  plaintiff  as  to  the  issues  taken  on  one  of  the 
breaches  of  covenant  charged  in  the  declaration,  the  pro- 
thonotary  taxed  such  costs  at  the  sum  of  71/.  10^.,  and 
refused  to  tax  the  defendant's  costs  of  the  other  issues. 

W.  H.  Waison,  on  the  part  of  the  defendant,  in  the 
course  of  the  last  term,  obtained  a  rule  calling  upon  the 
plaintiff  to  shew  cause  why  the  prothonotary  should  not 
be  directed  to  tax  the  defendant's  costs  of  those  issues 
which  the  arbitrator  had  in  substance  found  in  his  favour. 

Thesiger  now  shewed  cause. — The  motion  is  founded 
upon  the  74th  rule  of  Hilary  term,  2  Will.  4,  which, 
provides  that  *^  no  costs  shall  be  allowed  on  taxation 
to  a  plaintiff  upon  any  counts  or  issues  upon  which  be 
has  not  succeeded ;  and  the  costs  of  all  issues  found  for 
the  defendant  shall  be*deducted  from  the  plaintiff's  costs." 
The  reference  was  not  a  reference  of  the  suit,  but  of  *'  all 
the  matters  in  the  suit  specified  in  the  amended  particu-^ 
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lars."    The  cause  was  not  at  issue;  therefore  the  arbitra-        1835. 
tor  had  no  authority  to  find  any  issues  for  the  defendant;       j. 
neither  has  he  done  so:  and  consequently  the  protho-  v. 

RlCUfAM 

notary  had  no  power  to  tax  the  defendant's  costs. 

W.  H.  Watson^  contri,  was  stopped  by  the  Court. 

TiNDAL,  C.  J. — It  appears  to  me^  that^  regard  being 
had  to  the  terms  of  the  74th  rule  of  Hilary,  2  Will.  4, 
and  of  the  agreement  of  reference  in  this  case^  the  issues 
with  respect  to  which  the  arbitrator  has  determined  that  the 
plaintiff  had  sustained  no  injury^  and  had  not  at  the  time  of 
commencing  his  said  action^  or  at  any  time  afterwards,  any 
cause  of  action  against  the  defendant,  have  been  virtually 
and  substantially  found  for  the  defendant.  The  parties 
have  agreed  that  the  costs  of  the  suit  should  abide  the 
event  of  the  award;  and,  though  the  cause  was  not 
strictly  at  issue,  they  have  agreed  that  it  shall  be  treated 
as  a  cause  in  which  the  bsues  are  properly  joined.  If  the 
cause  were  not  at  issue,  the  prothonotary  could  have  had 
no  power  to  tax  the  plaintiff's  costs  of  the  issue  that  has 
been  found  for  him.  The  plaintiff  cannot  contend  that 
the  cause  was  ripe  for  judgment  so  as  to  entitle  him  to 
costs,  and  not  so  for  all  purposes.  I  therefore  think  the 
rule  must  be  made  absolute. 

The  rest  of  the  Court  concurring — 

Rule  absolute. 
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On  a  plea  of 

trant  prater, 
where  the 
plaintiff  elects 
to  take  Judg- 
ments of  assets 
quando  accide^ 
rint,  he  is  en- 
titled to  Judg- 
ment both  for 
debt  and  eo$tt. 


Cox  V.  Peacock,  Executori  &c. 

X  HIS  was  an  action  of  assumpsit  against  th«  defendant, 
as  executor,  to  which  there  was  a  plea  of  plene  adnUms^ 
travit  prater. 

Wilson,  for  the  plaintiff,  prayed  judgment  of  assets 
quando  acciderint  for  debt  and  costs*  He  cited  Batt  t. 
Deschamps  (a),  where,  after  two  arguments,  and  consulfing 
with  the  Judges  of  the  King's  BencJh  whose  practice  had 
been  to  allow  costs  out  of  the  future  assets,  and  on  looking 
into  the  precedents,  this  Court  held  that,  when  an  ex- 
ecutor  or  administrator  pleads  plene  admimstraviip  or 
judgments  outstanding  and  plene  administravit  pneter, 
and  the  plaintiff,  admitting  the  truth  of  the  plea,  takei 
judgment  of  assets  in  futuro,  the  defendant  is  not  liable 
to  costs;  atid  De  Tastet  y.  Andrade  (6),  where  the  Cdult 
of  King's  Bench  held,  that,  thoiigU  an  administrator  in 
such  case  was  not  personally  liable  to  pay  costs,  yet  that 
judgment  might  well  be  entered  for  them,  to  be  recovered 
de  bonis  tesiatoris  quando  acciderint.  He  also  referred 
to  the  precedents  in  Tidd*s  Appendix  (c),  which  contain 
an  award  of  costs. 


The  Court  said  it  would  be  convenient  that  an  uniform 
rule  upon  the  subject  should  obtain  in  all  the  courts,  and 
therefore  they  would  consult  the  other  Judges  upon  it. 

Tin  DAL,  C.  J.,  on  a  subsequent  day,  said  that  the 
Judges  were  agreed  that  the  plaintiff  in  this  case  was  en* 
titled  to  the  judgment  prayed. 

Judgment  accordingly. 


(a)  Tidd,  9  ed.  980.  {h)  1  Chitt.  Rep.  629,  n. 

(c)  Pages  188  to  190. 
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Flight  «.  Glossop. 

ilJTER  the  setting  down  the  demurrer  in  this  ease  for  The  Conrt  re- 
argument,  and  the  delivery  of  the  demurrer  books«  the  pl^nt^toitrike 
defendant  became  bankrupt.    His  assignees  declining  to  ^'^'^^^  *^ 
defend  or  to  give  security  for  costs —  the  groimd  of 

the  bsnkniptoy 
of  the  defen- 

Hoggins,  for  the  plaintiffi  moved  for  leave  to  strike  the  ^^^' 
cause  out  of  the  demurrer  paper. 

JV.  H,  Watson^  contri,  submitted,  that,  as  all  the  ex- 
penses attendant  upon  the  argument  had  already  been 
incurred,  and  the  possible  interest  of  a  third  party  (the 
defendant's  attorney)  intervened,  the  cause  ought  to  be 
suffered  to  retain  its  place  in  the  paper. 

Per  Curiam. — It  would  certainly  be  a  great  hardship 
on  the  defendant,  who  wishes  the  demurrer  to  be  argued, 
if  we  permitted  the  plaintiff,  the  moving  party,  to  with- 
draw at  this  late  hour,  quia  timet.  In  the  absence  of  a 
precedent  to  warrant  it,  the  rule  must  be  discharged,  but 
without  costs. 

Rule  discharged  accordingly. 


Grant  v.  Fry. 

In  an  action  brought  to  recover  the  amount  of  a  reward  A  contested 

advertised  for  the  apprehension  of  a  felon,    a  second  ward  advertised 

claimant  appearing,  the  defendant  moved  for  a  rule  under  ^^^^^^If^' 

the  Interpleader  Act.    But,  felon  cannot  be 

^  made  the  soh- 

ject  of  a  motioQ 

The  Court  held  that  the  provision  in  question  did  not  teipiw^der  A^t. 
embrace  such  a  case. 

Rule  refused. 
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1835. 
^  Shirley  v,  Jacobs. 

Id  assumpsit  -^  HIS  was  an  action  of  assumpsit  against  the  acceptor 
agminsithcac.    of  a  bill  of  exchange  for  30/.     Plea,  that  the  defendant 

ceptor  of  a  bill        ^  ® 

of  exchange,  did  not  accept.  At  the  trial  before  the  Lord  Chief  Jus- 
may  be  given  in  tice,  at  the  sittings  at  Guildhall  after  last  Hilary  term, 
a^iea  denying  ^^^  defendant  proved  part  payment  to  the  amount  odlL 
the  aaeptance,  15^^  A  verdict  was  found  for  the  plaintiff  for  the  balance, 
the  damages.       with  I5s.  for  interest,  making  together  19/.  lOs, 

Miller,  in  Easter  term,  obtained  a  rule  nisi  to  increase 
the  damages  to  the  whole  amount  of  the  bill  and  interest, 
on  the  ground  that  payment  was  not  admissible  in  evi- 
dence unless  specially  pleaded. — Reg.  Gen,  H.  T.  4  Will. 
4,  I,  3. 

BompaSy  Serjt.,  and  Mansel,  shewed  cause. — ^Undoubt- 
edly, according  to  the  rule  referred  to,  payment  could  not 
be  given  in  evidence  in  bar  or  discharge  of  the  action  : 
but  there  is  no  reason  why  it  should  not  be  admissible  (as 
offered  in  the  present  case)  in  reduction  of  damages. 
Suppose  the  whole  amount  of  the  bill  were  shewn  to  have 
been  paid  after  the  commencement  of  the  action,  could  it 
be  contended  that  the  plaintiff  would  be  entitled  to  judg- 
ment and  execution  for  the  entire  amount.  In  assumpsit, 
the  plaintiff  does  not  necessarily  recover  the  precise 
amount  of  the  debt :  it  is  for  the  jury  to  say  what  damages 
he  has  sustained  by  the  non-payment.  It  is  upon  this 
principle  that  bills  and  notes  have  always  been  and  still 
are  (on  judgments  by  default)  referred  to  the  Master  or 
Prothouotary,  to  ascertain  what  is  due  for  principal  and 
interest.  The  point  has  already  been  decided  at  Nisi 
Prius  by  the  Lord  Chief  Justice  of  this  Court,  whose 
ruling  was  adopted  by  Denman,  C.  J.,  in  the  King*s  Bench, 
and  by   the  Court   of   Exchequer  yesterday.     And  in 
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y.  .Padden{a\  Patieson,  J.,  in  an  action  for  use         1835. 


and  occupation,  held,  that  though  a  plea  of  pajrment, 
which  operates  as  a  bar  to  the  action^  is  not  supported  by 
proof  of  payment  of  a  smaller  'sum ;  yet  that  such  evi- 
dence may  be  used  in  mitigation  of  damages. 

Miller,  in  support  of  his  rule. — ^Before  the  rules  of 
Hilary  term,  4  Will.  4,  part  payment  might  in  such  a 
case  as  the  present  be  given  in  evidence  under  the  general 
issue,  in  reduction  of  the  damages.  But  now,  by  the 
rule  referred  to,  such  a  defence  is  required  to  be  pleaded 
specially.  It  is  even  doubtful  whether  part  payment  is 
admissible  in  evidence  under  a  plea  in  bar  of  payment  ge- 
nerally. The  rule  puts  payment  and  set-off  upon  the 
same  footing  in  this  respect,  and  it  is  perfectly  clear  that 
no  set-off  could  be  proved  in  order  to  reduce  the  damages 
under  the  plea  here  pleaded. 

TiMDAL,  C.  J. — I  take  the  meaning  of  the  rule  to  be 
this,  that  payment  cannot  be  given  in  evidence  as  an  an- 
swer to  the  action  unless  specially  pleaded.  In  the  pre- 
sent case,  it  was  not  so  offered ;  but  merely  in  reduction 
of  damages.  Whether  the  plea  be  the  general  issue  or  a 
special  plea,  the  jury  would  have  two  points  to  inquire 
into— Jirst,  for  whom  the  issue  was  to  be  found — secondly, 
what  damage  the  plaintiff  had  sustained.  The  damages 
the  plaintiff  in  this  case  woidd  be  entitled  to,  would  be 
that  portion  of  the  bill  which  remained  unpaid.  As  before 
the  new  rules,  the  defendant  was  always  entitled  to  prove 
under  the  general  issue  payment  (even  after  issue  joined)  in 
reduction  of  damages,  so  now  I  cannot  see  why  any  thing 
should  be  withheld  from  the  jury  that  goes  to  reduce  the 
amount  of  the  verdict.     It  would  be  a  very  singular  thing 

(a)  Sewell'8  Pr.  Dig.  1836,  p.  275,  d. 


1S8  CA8BS  ON  POINTS  OF  PRACTICBi  C.  P. 

ify  when  a  bill  is  put  in,  and  the  jury  see  indorsementa  of 
part  payments  on  the  back  of  it,  they  must  still  upon  their 
oath  say  that  the  full  amount  of  the  bill  remains  due  to 
the  plaintiff.  In  the  case  of  a  judgment  by  default,  and 
an  assessment  of  damages  before  the  riieriff,  nobody 
doubts  but  that  payment  might  be  proved  in  order  to  re- 
duce the  Tcrdict.  I  think  therefore  this  rule  must  be  dis- 
charged. 

Park,  J« — ^Although  I  on  one  occasion  decided  other- 
wise at  the  last  Assises,  for  the  reasons  given  by  his  Lord- 
ship, I  concur  in  the  judgment  he  has  pronounced. 

Gaselee,  J. — It  would  be  absurd  to  put  a  construction 
on  this  rule  different  from  the  old  practice.  Suppose  the 
whole  debt  to  have  been  paid  after  issue  joined,  might  not 
the  defendant  have  shewn  that  under  the  present  plea? 

Vauohan,  J. — I  am  also  of  opinbn  that  the  rule 
should  be  discharged.  According  to  the  letter  and  spirit 
of  the  rule,  it  would  seem  clearly  to  apply  only  to  matters 
that  go  to  the  root  of  the  action.  It  provides,  that,  '*  in 
every  species  of  assumpiii,  all  matters  in  canfeuian 
and  avoidanee,  including  not  only  those  by  way  of  dis' 
charge,  but  those  which  shew  the  transaction  to  be  either 
void  or  voidable  in  point  of  law,  on  the  ground  of  fraud 
or  otherwise,  shall  be  specially  pleaded;  ex.  gr.  infancy^ 
coverture,  release,  payment,  set-off,  &c.  &&''  enume* 
rating  various  examples,  the  whole  of  which  go  to  the 
foundation  of  the  action. 

Rule  discharged. 


TRINITY  TERM^  5  WILL.  IV.  139 

183&. 

MUNKENBECK  V.  BUSHNELL. 

XN  debt  on  a  recognizance  of  bail^  the  declaration  stated  in  debt  on  are« 

•  •  •,  !••  .p   cognizance  of 

the  recognizance  to  hdve  been  entered  into  in  an  action  of  bail,  the  deciar- 
debi  by  the  plaintiff  against  one  J.  Lambert.  The  defen-  'e^m^lnte^^^^ 
dant  pleaded  nul  iiel  record.    On  the  production  of  the  have  been  en- 

tered  into  in  an 

record  in  Munkenbeck  t.  Lambert ^  the  action  appeared  to  action  otdeU 

1  ^  •  against/.  & 

be  an  action  on  promises.  ^^  t,,e  ^todiv^ 

tion  of  the  re- 
cord (on  a  plea 

Taffourd,  SetjU,  for  the  defendant,  submitted  that  this  ofnidtieire- 
was  a  fatal  variancei  and  consequently  that  tbe  defendant  ^that  S^' 
was  entitled  to  judgment  as  upon  a  failure  of  the  record*  s^^^^^^^^  ^^ 

Inces  y.  Hav  (a),  Rowett  v.  Dvon  {b).  The  Court  al- 

lowed the  de- 
claration to  be 

Mansel,  contrd,  prayed  leave  to  amend  the  declaration.  J^y^entof" 
He  cited  Engleheart  v.  Eyre  (c),  where,  on  ntd  tiel  record  «»>  h"'  "- 

,  .  quired  a  special 

pleaded  to  debt  on  recognizance  of  bail,  the  postea  shewn  application  for 
to  the  Court  proving  erroneous  in  this  respect,  the  Court  \^l  wouiT^t 
of  King*s  Bench  gave  leave  to  amend  it,  permit  it  to  be 

^  °  made  to  pre- 

vent the  defen- 

Per  Curiam. — The  defendant  is  entitled  to  judgment  tainingjudg- 
for  a  failure  of  the  record.     The  plaintiff,  if  he^  wishes  to  ™^"^' 
amend,  must  make  a  distinct  application  for  that  purpose. 
The  fault  here  is  higher  up  than  in  the  case  last  cited. 

Judgment  for  the  defendant. 


On  a  subsequent  day,  Mansel  obtained  a  rule  nisi  to 
set  aside  the  above  judgment,  and  to  amend,  on  payment 
of  costs,  upon  an  affidavit  stating  that  the  variance  was 
occasioned  by  a  mistake  of  the  pleader.     When  the  rule 

ia)  Fort.  353.    (b)  Lutw.  945.    (c)  2  Nev.  &  Man.  85 1 ;  6  B.  &  Ad.  68. 
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1835.  came  on  for  argument,  Talfourd,  Serjt.,  said  that,  if  the 

„      "  Court  were  disposed  to  think  it  reasonable  that  the  plain- 

MUNKENBECK  *  '^ 

9.  tiff  should  amend,  he  would  not  oppose  it. 

Bdshnell. 

Amendment  allowed. 


BOWDITCH  f).  SlANBY. 

Where  the  de-  J.  HE  plaintiff  having  been  arrested  at  the  suit  of  a  third 
pay  the  debt  P^^ ty,  the  defendant  became  bail  for  him,  and  afterwards, 
Sie  tim^men-*^  upou  a  threat  of  rendering  him  to  prison,  obtained  from 
tioned  in  the      the  plaintiff  the  amount  of  the  debt  and  costs,  which  he 

indorsement  of  .      .       ,.     ,  ^     i        <• 

the  writ,  he  is  Undertook  to  remit  m  discharge  of  the  former  action. 
stay^ofproOTed-  ^^^  defendant  neglected  to  remit  the  money  according  to 
ingson  payment  hig  undertaking,  and  the  plaintiff  was  compelled  to  pay  it, 
indoned.  with  further  costs.    The  defendant  afterwards,  and  before 

the  commencement  of  this  action,  repaid  to  the  plaintiff 
the  sum  deposited  with  him,  but  refused  to  pay  the  sub- 
sequent costs;  whereupon  the  plaintiff  brought  his  action. 
The  writ  was  indorsed  for  8/.  10^.  After  the  expiration 
of  the  four  days  mentioned  in  the  indorsement  made  pur- 
suant to  rule  II.  of  Hilary  Term,  S  Will.  4^  and  after  the 
plaintiff  had  declared,  the  defendant  obtained  an  order  of 
Park^  J.,  to  stay  the  proceedings  upon  payment  of  the 
sum  indorsed  on  the  writ,  with  costs. 

Turner,  for  the  plaintiff,  obtained  a  rule  ni^  to  rescind 
this  order. 

Bayley  shewed  cause. — He  submitted  that  the  defen- 
dant, having  offered  to  pay  all  that  was  demanded  by  the 
indorsement  on  the  writ,  was  entitled  to  be  relieved  from 
further  proceedings;  and  that  the  present  application  was 
in  effect  no  more  than  a  motion  to  amend  the  indorsement. 
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which  thia  Court,  in  Trotter  v.  Bass  (a),  held  could  not        ^935. 
be  done. 


Channell,  in  support  of  the  rule. — Before  the  rule  in 
question,  it  is  perfectly  clear  that  the  plaintiff  might  add 
to  the  demand  for  which  he  had  held  the  defendant  to 
baiL  Does  the  rule  now  confine  him  to  the  sum  indorsed 
on  the  writ?  Suppose  the  demand  were  for  unliquidated 
damages,  or  part  of  it  accrued  after  the  expiration  of  the 
four  days,  would  the  plaintiff  be  precluded  from  recovering 
damages  beyond  the  indorsement?  [Ttmlal,  C.  J. — ^If 
you  go  for  unliquidated  damages,  why  indorse  a  money 
demand  on  the  writ,  and  so  mislead  the  defendant?]  The 
indorsement  contains  a  condition  which  the  defendant  has 
not  complied  with,  and  therefore  he  loses  the  benefit  of  it. 

Per  Curiam. — The  only  question  in  this  case  is^  whe- 
ther or  not  the  defendant  has  brought  himself  within  the 
condition  of  the  indorsement.  He  has  not  paid  the  sum 
indorsed  on  the  writ  with  costs  within  the  time  mentioned 
in  the  indorsement  and  in  the  rule  of  Court  of  Hilary 
Term,  2  Will.  4.  We  therefore  think  he  is  not  entitled 
to  a  stay  of  proceedings,  and  consequently,  the  rule  for 
setting  aside  the  order  of  Mr«  Justice  Park  must  be 
made  absolute. 

Rule  absolute,  the  costs  to  be  costs  in  the  cause. 

(a)  1  Scott,  403 ;  S.  C.  nom.  Trotter  y.  Bosf ,  aDte,  vol.  3,  p.  407. 


BOWDITCH 
9. 

Slanbt. 


140  CASES  ON  POINTS  OF  PRACTICB,  C.  P. 

1835. 

Thb  Kino  v.  The  Sheriff  of  Middlesex,  in  a  Cause  of 

Broadwood  «•  Oole. 

The  Court  or-  J,ALFOURDf  Seijt.,  Oil  a  former  day  obtained  a  rule 

meot  against  OR  the  part  of  the  bail  in  this  cause,  calKng  upon  the 

^d'u  a  w-  plftintiff  to  shew  cause  why  an  attachment  that  had  been 

curity,  where,  issued  therein  airaiiist  the  sheriff  of  Middlesex  should  not 

had  bail  been  . ,  * 

duly  put  in  and  be  Set  aside — the  defendant  having  rendered. 

perfected,  the 
plaintiff  might 

have  set  down        j^j^  Jetvis,  for  the  plaintiff,  submitted  that  he  was  at 

the  cause  for  '  r  ' 

the  sittings  in     a|l  ovents  entitled  to  have  the  attachment  to  stand  as  a 
withstanding      Security,  he  having  lost  a  trial  within  the  meaning  of  tiie 
di^u'^^S'^of  "«>•  of  Hilary  Tenn,  2  WiU.  4,  8.  V,  by  which  it  is  or- 
there  being  at     dored,  "  diat,  upou  Staying  proceedings,  either  upon  an 
place  for  the       attachment  against  the  sheriff  for  not  bringing  in  the  body, 
in  c.  P.Tn'term.  or  upou  the  bail-bond,  on  perfecting  bail  above,  the  at- 
tachment or  bail-bond  shall  stand  as  a  security,  if  the 
plaintiff  shall  have  declared  de  bene  esse,  and  shall  haye 
been  prevented,  for  want  of  special  bail  being  perfected  in 
due  time,  from  entering  his  cause  for  trial,  in  a  town 
cause,  in  the  term  next  after  that  in  which  the  writ  is  re- 
turnable, and,  in  a  country  cause,  at  the  ensuing  Assizes.'* 
It  appeared  from  the  aflSdavits  that  the  defendant  was 
arrested  on  the  23rd  February ,  1835;  that  an  appearance 
was  entered  for  him  on  the  3rd  March;  that  a  declaration 
de  bene  esse  was  filed  and  notice  thereof  given  to  the  de- 
fendant, together  with  a  rule  to  plead,  on  the  23rd  March; 
that,  on  the  4th  April,  a  Judge's  order  was  obtained  for 
the  sheriff  to  bring  in  the  body  of  the  defendant,  which 
order  was  on  the  15th  made  a  rule  of  Court;  and  that  an 
attachment  was  obtained  against  the  sheriff  on  the  23rd 
April,  for  not  bringing  in  the  body:  so  that,  had  bail  been 
duly  put  in  and  perfected,  the  plaintiff  might  have  set 
down  his  cause  for  trial  at  the  Sittings  in  the  present 
term,  viz.  the  5th  Matf.    The  plaintiff  had  notice  of  the 
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render  of  the  defendant  on  the  24th  April,    Jaques  v.         ^835. 

Campbell  (a)  was  cited.     There,  on  a  question  whether  a     b^jj^i^^^jod 

regular  attachment  against  the  sheriff  should  stand  as  a  *^* 

security,  the  plaintiff  having  lost  a  trial,  and  it  appearing 

that  the  cause,  which  was  defended,  might  have  been  set 

down  on  the  last  Sitting  in  term,  when  defended  causes 

are  not  usually  tried ;  the  Court  refused  to  take  notice  of 

the  latter  circumstance,  and  held  that  the  plaintiff  had 

lost  a  trial,  and  ordered  the  attachment  to  stand  as  a 

security. 

Ta^ourd^  Serjt.,  in  support  of  his  rule,  submitted  that 
the  plaintiff  could  not  be  said  to  have  lost  a  trial,  inas* 
much  as  there  was  only  one  day  in  the  present  term  for 
sitting,  and  that  for  undefended  causes  only,  and  conse- 
quently the  cause  could  not  be  tried  within  the  term. 

TiNDAL,  C.  J. — JaqueM  v.  Campbell  is  a  decisive  autho- 
rity to  ahew  how  the  matter  stood  before  the  {promulgation 
of  the  rule  dted ;  and  that  rule  has  not  altered  the  prac- 
tice in  thb  respect  The  defendant  clearly  had  no  right 
to  put  the  plaintiff  in  such  a  position  as  to  be  disabled 
£rom  netting  the  onuse  down  for  trial  this  term,  and  the 
accidental  circumstance  of  our  having  no  Court  at  West- 
mitMier  for  the  ;trial  of  causes  during  the  term  makes  no 
difltsrence. 

The  rest  of  the  Court  concurring — 

Rule  absolute — ^the  attachment  to  stand  as 
a  security. 

ia)  1.D.&R.450. 
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Miller,  Demandant;  Miller,  Tenant. 
The  return  day  Xf  {ZS^SF  shewed  cause  against  a  rule  obtained  by  jBofw*- 

of  tbe  8UI&IDOD8  d'A  •  '11  •  *         it     *     t 

in  ft  writ  of  P^9  ^evju,  for  Setting  aside  the  summons  in  a  wnt  of  right, 
amended^iefore  "*^  ^^  proceedings  thereon,  for  irregularity.  The  irre- 
it  is  executed*     gularity  Complained  of  was,  that  an  amendment  had  been 

made  on  it  by  the  demandant's  attorney  as  to  the  day  of 
its  return,  after  it  had  been  delivered  into  the  hands  of 
the  sheriff.  It  appeared  from  the  affidavits,  that  the  sum- 
mons  issued  on  the  10th  of  Aprils  and  had  originally  been 
made  returnable  on  Monday,  the  SOth,  which,  by  the 
provisions  of  the  1 1  Geo.  4  &  1  WiU.  4,  c.  70,  s.  6  (a), 
was  rendered  dies  non,  it  being  one  of  the  days  between 
the  Tkursclay  next  before  and  the  Wednesday  next  after 
Easter  day.  Those  days  had  been  constituted  part  of  the 
term  by  1  WilL  4,  c.  3,  s.  3;  but  the  same  section  provid- 
ed, that  they'  should  not  be  days  for  sittings  in  banc. 
Then  by  Reg.  Gen.  E.  T.2  Will.  4,  it  was  ordered, ''  that 
the  days  between  the  Thursday  next  before  and  the 
Wednesday  next  after  Easier  day,  shall  not  be  reckoned 
or  included  in  any  rules  or  notices  of  other  proceedings, 
except  notices  of  trial  and  notices  of  inquiry,  in  any  of  the 
Courts  of  law  at  Westminster.**  They  must,  therefore,  be 
considered  as  altogether  dies  non  according  to  the  present 
practice  of  the  Court,  and  therefore  any  one  of  them  must 
be  unfit  to  be  made  the  return  day  of  the  summons.  There 
was  a  second  objection  to  it,  which  was,  that  it  had  not  a 
period  of  fifteen  days  between  its  teste  and  return,  which, 
by  the  practice  of  the  Court,  was  indispensable.  After  it 
had  been  delivered  to  the  sheriff  (before  the  20th  April), 
the  demandant's  attorney  went  to  the  sheriff,  took  the  writ 
back,  and  after  altering  the  return  to  the  24th  of  April,  so 

(a)  See  1  Dowl.  Stot.  p.  371;  2  Dowl.  Stat.  p.  9;  Dowling's  Prac- 
tice, p.  39. 
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as  both  to  make  it  returnable  on  a  juridical  day,  and  to  give  1835. 
a  period  of  fifteen  days  between  the  teste  and  return,  got  it 
reaealed.  The  summons  was  then  taken  to  the  sheriff,  and 
delivered  to  him.  This  alteration  thus  made  was  the  ground 
of  the  present  application.  One  preliminary  objection  might 
be  taken  to  it,  which  was,  that  it  had  been  made  too  late. 
The  tenant  must  have  been  aware  of  it  on  the  20th  of 
April,  and  the  application  was  not  made  till  the  12th  of 
May.  But,  supposing  such  laches  not  to  have  existed  on 
the  part  of  the  tenant  as  deprived  him  of  his  right  to  make 
this  application,  there  was  no  solid  foundation  on  which  it 
could  rest.  Amendments  in  proceedings  in  writs  of  right 
were  allowed  in  the  same  manner  as  in  other  proceedings. 
He  dted  Durden  and  Another  y.  Hammond  (a),  where  it 
was  held,  that  before  a  writ  is  returnable  it  may  be  altered 
as  to  the  return  day,  without  being  restamped,  provided 
the  last-appointed  return  day  be  not  beyond  the  time  at 
which  the  writ  might  at  first  have  been  made  returnable. 
Here  the  summons  was  altered  in  good  time  before  it  was 
returnable,  and  the  day  of  the  alteration  was  not  beyond 
.that  on  which  it  might  originally  have  been  made  return- 
able. Being  then  clearly  amendable  on  the  authority  of 
the  case  cited,  it  came  within  thecaseof  Po|iiJfMv.iSWiiM(6), 
in  which  case  it  was  held,  that  where  an  irregularity  in 
process  is  amendable  as  of  course,  the  Court  will  not  set 
aside  the  process,  even  though  it  be  by  attachment  of 
priYilege.  First,  then,  on  the  ground  that  the  present  ap- 
plication had  been  made  .too  late ;  and,  secondly,  that  there 
was  no  difference  between  amendments  in  the  summons  in 
a  writ  of  right  and  any  other  writ  in  the  Courts  of  West- 
minster; and,  thirdly,  on  the  authority  of  the  case  last 
cited,  the  present  rule  ought  to  be  discharged. 

Bompas,  Serjt.,  supported  the  rule. — The  Courts  were 

(a)  IB.  &  C.  ill ;  2  D.  &  R.         (b)  7  Biiig.4d4;  S.  G. nam, Pop- 
21 1.  kiru  v.  Amofy,  5  M .  &  P.  319. 

VOL.  lY.  L  D.  P.  C. 
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right    It  was  by  no  means  a  matter  of  coursei  as  assumed 
t>.  on  the  other  side.    In  Adams,  demandant,  Redway,  ten- 

ant (a)i  it  was  held,  that  the  Court  will  not  assist  the  de- 
mandant in  a  writ  of  right ;  and,  therefore,  will  not  allow 
him  to  quash  a  writ  of  summons  which  has  been  irregularly 
executed.  He  then  referred  to  the  form  of  proceedings 
in  a  writ  of  right,  to  be  found  in  Tyssen,  demandant, 
Clarke,  tenant  (6),  to  shew  the  importance  of  the  summons 
in  such  proceedings.  Unless  fifteen  days  were  given  be- 
tween the  teste  and  return  of  the  writ,  the  proceeding 
would  have  been  void.  The  demandant  had  therefore 
taken  upon  himself  to  make  an  amendment  of  so  essential 
a  matter.  If  even  the  Court  might  think  proper,  on  ap- 
plication, to  make  such  an  amendment,  the  party  himself 
had  no  right  to  make  it  without  the  authority  of  the  Court, 
if  he  had  power  to  make  it  himself  before  the  writ  left  his 
hands,  the  demandant  had  no  right  to  do  so  when  it  had 
been  in  some  way  executed  in  having  been  delivered  to 
the  sheriff.  He  was  bound  to  make  his  return  to  it 
The  summons  in  a  writ  of  right  was  different  from  the  or- 
dinary case  of  process  for  bringing  the  party  into  Court, 
the  execution  of  which  might  be  countermanded  by  a 
party  before  it  was  executed.  Under  these  circumstances, 
the  amendment  was  improper,  and  the  present  rule  ought ' 
consequently  to  be  made  absolute. 

TiNDAL,  C.J. — The  objection  to  the  proceedings  on 
which  the  present  rule  was  obtained,  appears  to  be,  that  the 
writ  of  summons  was  returnable  originally  on  the  SOth  of 
April,  which  was  a  dies  nan,  and  was  afterwards  made  re- 
turnable on  the  34th.  If  it  had  continued  returnable  on  the 
SOth,  there  not  being  fifteen  days  between  the  teste  and  re- 
turn, the  summons  would  have  been  bad.   If  the  officer  had 

(a)  1  Marsh.  602.  (6)  3  Wils.  558. 
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prepared  this  writ,  as  was  formerly  the  practice,  he  would  of  1835. 
course  have  taken  care  to  draw  it  properly*  Now,  suppose 
the  attorney,  who  now  generally  prepares  it,  had  discovered 
the  error  before  he  got  out  of  the  office  and  had  brought 
it  back,  the  officer  would  have  amended  the  return. 
What  difference  is  there  between  such  a  state  of  facts  and 
the  present  case?  THe  writ  was  delivered  to  the  sheriff, 
but  that  can  make  no  difference,  as  there  has  been  nothing 

I  done  on  it.    It  was  taken  back  to  the  officer,  the  alteration 

made,  and  the  summons  resealed.  If  it  were  made  appear 
that  any  disadvantage  accrued  from  this  alteration,  it  might 
be  different.  Nothing  of  the  kind,  however,  appears  to 
have  occurred.  But  this  is  nothing  more  than  a  judicial 
writ  sued  out  of  Court  to  the  sheriff  like  a  venire  fycias, 
which  is  not  to  be  served  on  the  party,  and  therefojre  not 
within  the  principle  on  which  the  latter  species  of  writs  are 

I  viewed  by  the  Courts.    The  present  rule  must,  therefor^ 

i  be  discharged. 

Park,  J«,  Gaselee,  J.,  and  Vaughan,  J.^  concurred. 

Role  discharged,  without  costi. 


l2 


118 


COURT  OF  EXCHEQUER, 


tlTthtftg  ^enn, 


IN  THE  FIFTH  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


An  action  for 
trespass  for 
taking  goods 
was  referred, 
principally  with 


Bird  v.  Cooper  and  Others. 

XHE  declaration  in  trespass  contained  three  counts: 
first,  for  breaking  and  entering  the  plaintiff's  house,  where 
he  carried  on  the  business  of  a  linen-draper,  and  seizing 
the  view  of  de-  and  Carrying  away  a  large  quantity  of  his  goods;  secondly, 
right  of  proper-  for  breaking  and  entering  another  dwelling-house,  and 
thedefe^nSnte'  turning  the  plaintiff  and  his  family  out  of  possession; 
contending  that  thirdly,  for  assaultinfic  Afarv  Bird,  the  wife  of  the  plain- 

the  plaintiff  had      .^     ^'  .        .     ^,  ^,         ,'  i   •    ..^  I     !^  U 

tilf,  and  imprisoning  her,  whereby  the  plaintiti  lost  her 
society  and  assistance.  The  defendants  pleaded  as  to 
breaking  and  entering  the  plaintiff's  house  in  the  first 
count  and  making  a  noise  and  disturbance,  and  seizing  and 
taking  away  the  goods  there  mentioned,  being  in  the  pos- 
session of  the  plaintiff,  that  he  paid  5/.  into  Court,  and 
*^"\^  "P<>*>  ^^^  that  the  plaintiff  had  not  sustained  more  damages  than  oL 

plaintiff's  wife,     .  '^  ®     . 

per  quod  con-  in  respect  of  those  trespasses;  and  as  to  the  carrying  away 
and  all  other  ^^  the  goods,  and  Converting  and  di>  posing  thereof  to  their 
matters  in  dif-     q^^jj  ^gg    j-jj^^j  j[jg  defendants  committed  those  trespasses 

ference  were  also  * 

referred.  No  evi-  as  the  servants  of  one  J.  S.  Groom,  the  assignee  of  IV. 

dence  was  given  ini  •  iiii 

before  the  arbi-  Baker,  and  by  command  of  the  assignee,  and  by  the  leave 

trator  to  prove 
the  per  quod, 

but  there  was  only  one  assault  proved  to  have  been  committed  on  the  wife;  and  the  plaintiff  aban- 
doned bis  claim  to  part  of  the  goods.  The  arbitrator  made  his  award,  merely  ordering  the  verdict 
which  had  been  entered  for  the  plaintiff  to  stand,  and  the  damages  to  be  reduced  to  S5L,  but  made 
no  award  respecting  the  right  of  propeity  in  the  goods: — Hetd,  that  the  award  was  sufficiently  final. 


no  property  in 
them,  but  that 
they  belonged 
to  a  third  per- 
son :  another 
complunt  in 
the  declaration 
was,  that  the 
defendants  had 
committed  an 
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And  licence  of  the  plaintiff;  and  as  to  the  residue  of  ihe         1835. 

trespasses,  not  guilty.     The  plaintiff  replied   to  the  first 

plea,  that  he  had  sustained  more  damages  than  5/.;  and  to 

the  second,  that  the  defendants  committed  the  trespasses 

of  their  own  wrong,  and  without  the  leave  or  licence  of 

the  plaintiff. 

Upon  the  cause  coming  on  to  be  tried  at  ihe  last  War* 
wick  assizes,  a  verdict  was  by  consent  entered  for  the 
plaintiff  with  5000/.  damages,  subject  to  the  award  t)f  an 
arbitrator,  who  was  to  settle  all  matters  in  difference 
between  the  parties,  and  to  order  and  determine  what 
he  should  think  fit  to  be  done  by  either  party  respecting 
the  matters  in  dispute,  and  also  for  whom  and  for  what 
sum  the  verdict  should  be  finally  entered,  and  upon  the 
other  usual  terms.  The  arbitrator  awarded  that  the  ver- 
dict entered  for  the  plaintiff  should  stand,  but  that  the 
damages  should  be  reduced  to  35/. 

A  rule  nisi  for  setting  aside  this  award  was  obtained  by 
W/tiiehurstf  on  behalf  of  the  defendants,  on  the  ground 
that  the  award  was  not  final,  and  upon  afiidavits  which 
stated  that  the  principal  point  which  ought  to  have  been 
determined  by  the  arbitrator,  and  on  which  account  the 
Judge  at  the  trial  recommended  a  reference,  had  not  been 
decided  by  him,  which  was,  in  whom  the  property  of  the 
goods  was  vested;  that  at  the  trial  the  defendants  intended 
to  have  disputed  the  plaintiff's  property,  but  there  was  no 
plea  upon  the  record  to  entitle  them  to  do  so,  and  that 
they  also  intended  to  have  shewn  that  the  goods  had  been 
jN^ized  by  Groom,  the  official  assignee  of  Baker,  a  bank- 
rupt, and  that  he  had  sold  the  goods  by  his  direction,  and 
that  they  were  merely  acting  as  his  servants;  that  the 
goods  were  of  the  value  of  upwards  of  1000/.,  and  thut  the 
arbitrator  was  required  to  decide  the  question  of  property. 
Secondly,  that  a  quantity  of  china  and  earthenware  was 
claimed  by  the  plaintiff,  about  which  the  arbitrator  had 
not  determined  ;  and,  thirdly,  that  an  assault  was  proved 
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1835.        to  have  been  committed  on  the  wife  whilst  the  husband 
^^^  was  absent^  and  that  no  loss  of  her  society  or  assistance 

9.  was  proved,  and  that  therefore  the  plaintiff  was  not  enti- 

tled to  recover  upon  the  last  count,  but  that  he  would  be 
entitled  to  bring  another  action  in  the  names  of  himself 
and  his  wife,  and  that  the  latter  matter  in  dispute  had  not 
been  determined  by  the  arbitrator. 

Sir  W*  FoUeiii  Humfrey^  and  HurUione^  shewed  cause* 
— ^As  to  the  first  point,  they  contended,  that  the  award  was 
final,  because  the  arbitrator  had  determined  all  disputes 
between  the  parties  in  the  cause ;  that  the  fiat  which  had 
been  issued  against  William  Baker,  it  appeared,  by  the 
affidavits  in  answer,  had  been  annulled  before  the  com- 
mencement of  the  action,   and  that  therefore  the  only 
ground  for  disputing  the  plaintiff's  right  to  the  property 
which  he  had  acquired  by  purchase  from  the  supposed 
btokrupt,  failed;   that  the  arbitrator  could  not  make  a 
valid  award  respecting  the  right  of  property  in  the  goods 
binding  on  third  persons,  and  that  the  arbitrator  had,  in 
fact,  determined  the  right  between  the  parties  in  the  cause, 
by  ordering  a  verdict  for  SSL  instead  of  5/.,  which  was 
paid  into  Court,     Secondly,  as  to  the  china  and  earthen- 
ware, the  affidavits  in  answer  to  the  rule  expressly  denied 
that  they  were  a  matter  in  difference,  because  when  it 
was  discovered  that  no  china  or  earthenware  was  men- 
tioned in  the  declaration,  the  plaintiff  abandoned  his  claim. 
And  as  to  the  third  objection,  the  affidavits  in  answer  to 
the  rule  shewed  that  there  was  but  one  assault  upon  the 
wife  which  was  complained  of,  that  the  question  was  left 
generally  to  the  arbitrator  upon  the  evidence,  whether 
under  the  circumstances  the  plaintiff  was  entitled  to  reco« 
ver  any  damages,  and  that  the  arbitrator,  by  ordering  a 
verdict  to  be  entered  on  that  count,  had  in  fact  found  that 
it  was  proved ;  that  it  was  unnecessary  for  him  particu- 
larly to  specify  in  his  award  what  conclusion  he  had  come 
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to  respecting  that  part  of  the  case,  and  that  supposing  he 
was  wrong  in  giving  a  verdict  for  the  plaintiff  on  that 
county  under  the  circumstances,  it  was  a  mistake  in  point 
of  law  for  which  the  award  could  not  be  set  aside. 

Sir  F.  PoUockf  Goulbourn^  Serjt.»  and  Whitehurst,  in 
support  of  the  rule. — They  contended  that  the  award 
ought  to  have  determined  the  right  of  property,  which 
waa  the  principal  object  of  the  reference,  and  that  by  that 
question  being  left  undetermined,  further  litigatbn  might 
be  the  consequence ;  that  though  the  bankruptcy  was  at 
an  end,  a  further  question  remained,  whether  the  plaintiff 
had  bought  the  goods  bond  fide  of  Baker,  or  whether  it 
was  a  fraudulent  purchase,  and  that  the  arbitrator  ought 
to  have  stated,  upon  the  award  whether  they  were  Baker^s 
goods.  Secondly,  that  as  the  plaintiff  claimed  the  china 
and  earthenware,  it  ought  to  have  been  adjudicated  upon 
by  the  arbitrator,  though  it  was  not  mentioned  in  the  de- 
claration, and  Robson  v.  Railston  (a)  was  relied  on :  there, 
on  a  reference  of  all  matters  in  difference,  a  demand  on  one 
side  was  laid  before  the  arbitrators,  and  immediately  ad- 
mitted by  the  other  party;  no  evidence  therefore  was 
given  concerning  it,  nor  any  adjudication  upon  it  re- 
quested; the  arbitrators  published  their  award  of  and  con- 
cerning the  matters  referred  to  them,  directing  payment 
of  a  sum  of  money  (without  saying  on  what  account)  to 
the  party  (against  whom  the  above  claim  had  been  made) 
with  costs,  and  it  was  proved  that  they  left  that  claim  out 
of  their  consideration  in  making  their  award,  as  a  matter 
not  in  dispute ;  and  it  was  held  that  the  award  was  bad,  as 
the  arbitrators  ought  to  have  taken  notice  of  the  admitted 
demand.  Thirdly,  as  to  the  assault  upon  the  wife,  they 
contended  that  the  arbitrator  ought  to  have  mentioned  it 
in  his  award,  as  he  was  expressly  required  to  do;  that  at 
present  it  did  not  appear  what  he  had  determined  as  to 

{a)  1  B.  &  Adol.  723. 
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1835.         that  matter  in  dispute^  and  that  if  an  action  were  to  be 

^"T""     '      brought  by  the  pkintiff  and  his  wife,  or  by  himself  alone, 

V.  it  would  be  impossible  to  plead  the  award  as  an  answer, 

because  there  was  nothing  to  shew  what  was  determined 

by  it 

BoLLAND,  B. — With  respect  to  the  first  point,  it  does 
not  appear  that  any  request  was  made  to  the  arbitrator  to 
find  to  whom  the  property  belonged.  Under  this  sub« 
mission  he  could  not  possibly  find  whether  the  goods  were 
the  goods  of  Baker  or  not.  If  the  official  assignee  had 
been  made  a  party,  the  question  might  have  been  raised^ 
As  to  the  objection  respecting  the  china  and  earthenware, 
it  is  sufficient,  to  say  that  it  is  positively  sworn,  in  answer 
to  this  rule,  that  that  claim  was  abandoned ;  and  with  re- 
spect to  the  assault  on  the  wife,  it  is  admitted  on  all  hands 
that  there  was  but  one  assault  proved,  and  I  think  the 
finding  of  the  arbitrator  is  sufficiently  conclusive  upon  that 
point. 

Aldbrson,  B. — I  am  of  the  same  opinion.  As  to  the 
first  point,  I  think  that  the  right  of  property  was  not  a 
question  in  difierence  between  these  parties,  and  thiat  it 
could  not  be  settled  by  the  arbitrator.  The  answer  to  the 
second  objection  is,  that  the  claim  was  given  up ;  and  I 
think  that  Robsan  v.  Rcdkton  is  no  authority  for  the  pur- 
pose for  which  it  was  cited,  but  rather  the  other  way. 
Thirdly,  the  dispute  respecting  the  assault  was  settled 
by  the  arbitrator ;  and  I  think  that  the  defendants  would 
have  no  difficulty,  in  case  a  future  action  should  be  brought 
against  them,  in  pleading  the  award  as  an  answer  to  such 
action,  if  the  assault  was  a  matter  in  dispute  at  the  time 
of  the  award. 

GuRNEY,  B. — ^I  am  of  the  same  opinion. 

Rule  discharged  with  costs. 
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1835. 

Allies  and  Others  «.  Probyn.  "^-v— ^ 

Assumpsit.— The  first  count  of   the    declaration  To* declaration 
stated  that  the  plaintiffs  made  their  bill  of  exchange  for  «  bill  of  ez- 
60/.  at  three  months'  date,  which  the  defendant  accepted  ^^XiTl^un'S 
and  promised  to  pay ;  second  count,  for  500/.  for  goods  the  defendant 

.  r  ^  >  »  o  pleaded  at  to 

sold ;  third  county  for  500/.  on  an  account  stated.  83/.  parcel 

Pfeo. — The  defendant,  by  T.  JM.  his  attorney,  as  to  the  ter  Ae'caulea  of 
said  declaration,  so  far  as  relates  to  the  sum  of  83/.,  says,  ^^^^  accrued, 

"^       an  agreement 

the  plaintiffs  ought  not  to  have  or  maintain  their  aforesaid  waa  made  be- 

action  thereof  against  him,  because,  he  says,  that  before  tiflTandthe^e* 

the  commencement  of  this  suit,  and   after  the  several  ^"^".h^^dw- 

cauaes  of  action  in  respect  of  the  said  sum  of  money  in  cure  that  mm 

.      by  a  further 

the  introductory  part  of  this  plea  mentioned  had  accrued,  mortgage  upon 
the  plaintiffs,  by  a  certain  memorandum  of  agreement  S^wTr'of  sale,* 
in  writing,  bearing  date  the  14th  day  of  August,  A.D.  1833,  ^^  v^  o^  *»* 

®'  ®  ^  O        '  »    money  to  carry 

and  signed  by  W,  P.  Geachf  being  the  agent  of  the  plain-  interest  at  52. 
tiffs,  thereunto  by  them  lawfully  authorized,  in  considera-  (be  whole  to  be 
tion  that  the  defendant  would  secure  the  said  sum  of  Sents-^aUd^t 
money  in  the  introductory  part  of  this  plea  referred  to  thepiaintift 

-«,  -     agreed  that  no 

by  further  mortgage  upon  certain  property  at  Pontypool,  proceedings 
in  mortgage  to  Messrs.  Henry  Fox  and  the  said  W.F.  in^^respectof*** 
Geach  respectively,    and  would    execute    such  further  that  ««>»»  «nic« 

^    ^  •"  upon  default  of 

mortgage,  which  should  contain  a  power  of  sale  of  the  payment  of  the 

premises  mortgaged,   when  called  upon  so  to  do,    80/.  theysho^db^ 

parcel  of  the  same  money  to  carry  interest  at  6/.  per  cent.  ^™t*the  defen- 

from  the  said  14th  day  of  August ,  and  to  be  paid  off*  by  dant  was  always 

annual  instalments  of  15/.,  the  first  payment  to  be  made  such  further 

on    the  14th  day  of  August  then  and   now  next,     the  had^fbli'n' 

plaintiffs  undertook  and  promised  the  defendant  that  no  ^^f^  "P?"*  ^ 

*■  ^  ^  *  ^  to  do.     Upon 

proceedings  in  respect  of  the  said  sum  of  money  in  the  special  demur- 
introductory  part  of  this  plea  mentioned  should  be  in-  ^  the  ground)* 
stituted  agamst  the  defendant,  unless  in  case  of  default  fJT?f '^^***!!!, 

^  '  that  It  amounted 

of  the  payment  of  the  amount  due  by  the  said  instalments ;  to  accord  with- 
and  the  defendant  in  fact  says,  that  although  he,  the  de-  ^HeU,  bad. 
fendant,  has  been  always  ready  and  willing  to  execute 
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1835.  such  further  mortgagei  as  aforesaid,  whenever  called  upon 
so  to  do,  yet  he  hath  not  been  called  upon  so  to  do ;  and 
this  the  defendant  is  ready  to  verify:  wherefore  he  praya 
judgment  if  the  plaintiffs  ought  to  have  or  maintain  their 
aforesaid  action  thereof  against  him. 

Demiirrer.^^The  plaintiffs  say,  that  the  plea  of  the  de- 
fendant, so  far  as  the  same  relates  to  83/.,  parcel  of  the 
monies  in  the  declaration  mentioned,  is  insufficient  in  law« 
And  the  plaintiffs,  according  to  the  form  of  the  statute  in 
such  case  provided,  state  to  the  Court  here  the  following 
causes  of  demurrer  to  the  said  plea  of  83/.,  parcel,  &c. 
For  that  the  said  defendant  has,  in  his  said  plea  to  83/.^ 
parcel,  &c.,  pleaded  matters  in  bar  to  the  plaintiffs'  action, 
in  respect  of  83/.,  parcel,  &c.,  which,  in  form,  amount 
merely  to  matter  of  accord,  and  has  not  pleaded  the  same 
by  way  of  satisfaction :  and  also,  for  that  the  said  plea  is 
in  other  respects  uncertain,  informal,  and  insufficient. 

The  following  were  the  objections  stated  in  the  margin. 
The  plaintiffs  will  contend  that  the  plea  to  83/.,  parcel,  &c* 
is  had-'firstf  because  the  matters  therein  stated  do  not 
amount  to  a  release  by  the  plaintiffs  of  their  right  of  action 
against  the  defendant,  as  the  agreement  is  not  stated  to 
be  by  deed ;  secondly,  nor  to  accord  and  satisfaction^  be- 
cause there  is  no  allegation  of  performance  by  the  de- 
fendant of  the  matter  of  accord ;  thirdly^  nor  is  there  any 
sufficient  consideration  for  the  plaintiffs'  promise  not  to 
proceed  against  defendant,  in  respect  of  the  said  sum  of 
SSL  ;  fourthly i  the  matters  disclosed  in  the  said  plea  are 
bad,  by  way  of  mutual  agreement  between  the  plaintiffs 
and  the  defendant,  inasmuch  as  no  right  of  action  is  given 
to  the  plaintiffs  at  the  time  of  making  that  agreement; 
fifthly^  the  defendant  has  stated  no  acceptance  by  the 
plaintiffs  in  satisfaction  of  the  cause  of  action  in  respect 
of  83/» ;  sixthly,  the  defendant  has  not  shewn  that  he 
offered  to  execute  the  mortgage  in  manner  and  form  as  he 
promised  by  the  agreement  stated  in  the  plea,  nor  that 


W.  H.  Watson,  in  support  of  the  demurreri  was  stop- 
ped by  the  Court* 

Henderson,  in  support  of  the  plea,  contended,  that 
under  the  circumstances,  the  right  of  action  was  suspended 
by  the  agreement  set  out  in  the  plea;  that  it  was  an  agree- 
ment on  a  good  consideration  to  give  a  mortgage,  and  that 
in  order  to  prevent  circuity  of  action,  it  was  properly 
pleadable,  and  he  relied  upon  Stracey  v.  the  Bank  of 
England{a).  In  that  case,  certain  stock  of  the  plaintiffs 
having  been  transferred  under  a  forged  power  of  attorney, 
the  Bank  offered  to  replace  the  stock,  if  the  plaintiffs  would 
first  prove  the  amount  under  a  commission  of  bankruptcy, 
issued  against  a  firm  in  which  the  forger  of  the  power  had 
been  a  partner;  after  this  offer,  the  plaintiffs  received  a 
dividend,  and  engaged  to  tender  a  proof  of  their  demand 
under  the  commission  of  bankruptcy :  and  it  was  held  that 
they  could  not  sue  the  Bank  in  respect  of  the  stock,  till 
they  had  fulfilled  their  engagement  to  tender  the  proof 
under  the  commission  of  bankruptcy.    In  the  judgment 

(a)  6  Bing.  754 ;  4  M.  &  P.  639. 
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the  plaintiff  dispensed  with  such  offer ;  seventhly,  the  1835. 
agreement  stated  in  the  plea  specified  no  certain  method 
by  which  the  plaintiffs  can  obtain  payment  of  the  sum  of 
SSL,  aa  it  does  not  appear  how  many  mortgages  prior  to 
that  proposed  to  be  given  to  the  plaintiffs  encumber  the 
property  at  Pontypool,  or  when  it  may  be  made  available 
to  the  discharge  of  the  defendant's  debt  of  83/.  to  the 
pkdntiffis,  or  whether,  upon  default  of  payment  of  the  in* 
stabnents,  the  plaintiffs  are  remitted  to  their  original  right 
of  action ;  eighthly,  by  the  agreement,  it  appears  that  the 
defendant  was  not  to  pay  interest  for  SI.,  parcel  of  the 
said  sum  of  831,  parcel,  &c.;  ninthly,  the  plea  is  bad,  for 
the  causes  specified. 
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1836.  of  the  Court,  these  observations  are  made: — *'It  is  urged 
by  the  plaintiffs,  that  if  this  is  an  agreement  on  their  part, 
it  may  be  the  ground  of  an  action  by  the  Bank  to  recover 
damages,  but  that  it  is  no  bar  to  the  present  action :  but 
the  agreement  is  not  set  up  as  a  perpetual  bar ;  it  is  merely 
insisted  on  as  an  objection  to  the  action  being  brought  at 
the  present  time ;  it  is  urged  as  an  agreement  by  which 
the  plaintiffs  have  for  a  good  consideration  restrained 
themselves  from  suing,  not  perpetually,  but  only  until 
they  have  first  done  a  particular  act." .  So,  in  the  present 
instance,  the  plea  is  not  pleaded  as  a  perpetual  bar,  but 
only  as  a  suspension  of  the  remedy,  upon  the  same  prin- 
ciple that  giving  a  bill  of  exchange  suspends  tbe  right  of 
action  while  the  bill  is  running.  The  new  contract  here 
being  founded  on  good  consideration,  the  plaintiff*  has 
committed  a  breach  of  that  contract  by  suing  on  the  ori- 
ginal cause  of  action,  and  for  which  an  action  would  lie 
against  him;  and  therefore,  to  prevent  circuity  of  action, 
the  plea  ought  to  be  allowed. 

Lord  Abinger,  C.B.— This  is  clearly  a  bad  plea.  It  is 
an  attempt  to  plead  accord  without  satisfaction.  It  is  a 
promise  only  to  do  a  thing.  Stracey  v.  The  Bank  of  Eng- 
land is  a  wholly  different  case.  There,  the  contract  was 
.partly  executed  on  both  sides,  and  therefore  the  parties 
could  not  be  restored  to  their  original  rights :  the  Bank 
had  paid  the  dividends  up  to  the  time  of  the  action,  and 
they  could  not  prove  under  the  commission,  but  the  cre- 
ditor could.  Here,  there  had  been  nothing  done  on  the 
contract.  If  the  mortgage  had  been  executed,  the  simple 
contract  would  have  been  merged. 

BoLLAND,  Alderson,  and  Gurney,  Bs.,  concurred. 

Judgment  for  the  plaintiff. 
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1835. 

Godson  v.  Lloyd. 

XXODSON  shewed  cause  against  a  rule  which  had  been  The  defendant 
obtained  by  Humfrey  on  behalf  of  the  defendant  for  en-  to  moTe  to  hATe 
tering  a  suggestion  on  the  roll  under  the  London  Court  of  te^^l^der  Uie 
Requests  Act,  in  order  to  deprive  the  plaintiflP  of  his  costs.  Co"^  of  Re- 

mi  11  qwBta  Act,  to 

The  judgment  was  signed  on  the  last  day  of  last  term:  the  deprive  the 
cause  had  been  tried  on  a  previous  day  before  the  under*  notwithstanding 
sheriff!     He  contended  that  the  motion  was  too  late  after  *"*^  i"**^* 

may  have  been 

final  judgment  signed,  and  cited  CcUvertv.  Everard(a)f  signed,  if  the 
fFaichom  v.  Cook  (i),  Hippisley  v.  Laing  (c),  and  Unwin  as  early  as  can 

pears  that  the 

Humfrey,  in  support  of  the  rule,  contended  that  the  ^  ^l^ 
rule  about  applying  before  final  judgment  did  not  now 
apply,  for  as  the  plaintiff  is  now  in  some  cases  entitled  to 
enter  up  judgment  in  vacation,  the  defendant  would  be 
precluded  from  taking  the  benefit  of  the  Court  of  Re- 
quests Act  if  that  rule  should  be  held  tp  apply ;  and  he 
relied  upon  Baddley  v.  Oliver  (e).    It  was  there  beld»  that 
if  a  Judge  at  the  assizes,  in  pursuance  of  the  provisions 
jo{  die  1  Will.  4,  c.  7,  orders  that  the  plaintiff  shall  have 
execution  within  a  limited  time,  and  judgment  is  thereupon 
entered  up  and  execution  issued  in  the  vacation,  the  defen- 
dant is  not  precluded  from  applying  in  the  next  term  to  th^ 
Court  above  to  enter  a  suggestion  to  deprive  the  plaintiff  of 
costs.     Upon  the  same  principle,  Pyke  v.  Glendinning  (/) 
proceeded :  it  was  there  held,  that  as  the  provisions  of 
1  WUL  4,  c.  7,  ss.  2  and  4,  had  been  extended  to  proceed- 
ingB  before  the  sheriff  under  the  3  &  4  Will.  4,  c.  42,  s.  17, 
the  Court  %riU  in  the  next  term  entertain  a  motion  to  va- 
cate and  arrest  a  judgment  signed  in  vacation.    In  Hip- 

(a)  5  M.  &  SeL  610.  (d)  Ante,  vol.  2,  p.  693. 

(6)  2  M.  &  ScL  348.  .    {e)  Ante,  vol.  1,  p.  598. 

(«)  7  D.  &  R.  266;  and  4  B.  (/)  Ante,  vol.  2,  p.  611. 
k  C.  863,  S.  C. 
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1836.  pislejf  v.  Laing,  an  entire  teim  was  allowed  to  pass,  and 
the  Court  held  that  a  motion  in  the  next  term  was  too  late ; 
but  here  the  motion  is  made  at  the  first  opportunity,  and 
there  was  no  time  in  the  last  term  when  the  motion  could 
be  made.  The  trial  was  at  Worcester^  and  it  is  sworn 
that  the  defendant  did  all  in  his  power  to  prevent  the 
plaintiff  from  getting  costs,  for  he  offered  to  pay  the  debt 
without  costs,  and  even  took  out  a  summons  for  staying 
proceedings,  upon  payment  of  the  debt  without  coats, 
but  the  Judge  refused  to  make  an  order.  But  there  is  an 
express  decision  on  this  point,  in  this  Court,  last  term,  in 
the  case  of  Bond  ▼•  BaileyXd) :  it  was  there  held,  that 
though  the  costs  had  been  taxed,  final  judgment  signed, 
and  execution  issued,  the  motion  was  not  too  late*  Even 
if  the  rule  respecting  final  judgment  was  still  in  existence, 
it  would  not  apply  in  the  present  instance,  for  it  is  ex- 
pressly sworn,  that  the  costs  have  not  been  taxed,  and 
that  the  defendant  was  ignorant  of  the  trial  having  taken 
place  until  the  day  before  the  present  motion  was  made  f 
and  he  contended,  that  until  the  costs  were  taxed,  the 
judgment  could  not  have  been  properly  signed. 

Lord  Abinoer,  C,B« — ^As  the  costs  have  not  been 
taxed,  I  think  this  motion  is  in  time.  The  reason  why 
such  a  motion  cannot  in  general  be  made  after  final  judge- 
ment is,  that  the  costs  form  part  of  the  judgment,  which 
must  have  been  taxed  before  judgment  could  have  been 
signed;  it  would  therefore  be  absurd  to  ask  to  enter  a 
suggestion  to  deprive  the  plaintiff  of  costs,  for  which  it 
appears  on  the  record  he  has  already  got  judgment 
In  the  present  case,  it  does  not  appear  that  the  motion 
could  have  been  made  earlier,  and  therefore  the  rule  must 
be  made  absolute. 

Holland  and  Gurnby,  Bs.  concurred. 

Rule  absolute. 

(a)  Not  then  reported.    Ante,  vol.  3,  p.  808. 
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1836. 

Griffith  v.  Jones  and  Three  Others. 

XHIS  was  an  action  for  an  irregular  distresSf  with  a  Where  there  are 
coant  in  trover.     One  defendant  pleaded  not  guilty  by  ^^int^pjiaa^ 
one  attorney,  and  the  other  three  by  another  attorney  not  *°^  {fJ^d  ^ 
guilty.    There  was  a  verdict  against  the  first  defendant,  others  conTict- 
and  against  one  of  the  three,  and  for  the  other  defen-  are  acquitted 
dants ;  and  the  Master  taxed  the  latter  defendants  their  il|[^,^^^ 

full  costs.  •»*  not  merely 

to  forty  thUliaga* 

Cowling  moved  to  review  the  Master's  taxation,  and 
cited  Hughes  v.  Chiity  and  Poutland(a\  where  it  was 
held,  that  on  a  joint  plea  of  not  guilty  to  trespass  and 
assault,  if  one  of  two  defendants  be  found  guilty,  with  one 
shilling  damages  and  one  shilling  costs,  and  the  other  ac* 
quitted,  the  latter  is  entitled  only  to  forty  shillings  costs. 

Parke,  B. — ^This  point  was  considered  by  the  Judges 
a  considerable  time  since,  and  they  were  of  opinion  that 
the  old  rule  of  allowing  only  forty  shillings  was  unjust. 
Ptimd  facie f  those  defendants  who  are  acquitted  ought 
to  be  aflowed  an  aliquot  proportion  of  the  coats ;  and  if 
two  of  three  defendants  are  acquitted,  they  should  be  al- 
lowed two-thirds. 

Lord  Abinger,  Bolland  and  Gurnxy,  Bs.,  concurred* 


Rule  refused. 


(a)  2M.&S.  172. 
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1835. 

Bate  v.  Bolton. 

A  defendant  tfOHN  JERVIS  shewed  cause  against  a  rule  which  had 
wt"rf|^"r/t5-  ^^^"  obtained  by  R.  V.  Richards  for  setting  aside  a  non 
pearance,  which  pros  with  costs  for  irreffularitv.     The  writ  of  summons 

he  was  required  o  ^ 

by  the  plaintiff  was  sefved  on  the  S4th  of  November.  An  appearance  was 
a^ubtequent  entered  by  the  defendant,  but  there  was  a  mistake  in  the 
day  and  without  names^  and  notice  was  ffiven  to  the  defendant  that  the 

giTing  notice  to  ® 

the  plaintiff,  appearance  was  wrong,  and  he  was  required  to  amend  it, 

eight  days  for  which  it  was  promised  should  be  done.     Instead,  how- 

had  daSS""  ever,  of  altering  that  appearance,  he  entered  a  new  ap- 

entered  a  new  pearance  on  the  30th  of  January 9  and  demanded  a  de- 

and  demanded  claration ;  and  as  the  plaintiff  did  not  declare  within  the 

anJafterwarda  ^^^^  ^^^">  ^®  signed  judgment  of  fion  pros.  It  was 
signed  judgment  now  Contended  on  behalf  of  the  defendant,  that  the  non 

of  nonpros  far  i  v 

want  of  a  de-  pvos  was  regular,  that  the  old  appearance  could  not  be 
tinie:— £r"«r*  altered,  and  that  the  defendant  therefore  was  correct  in 
that  the  non       enteriniT  a  new  appearance.     On  the  other  hand,  it  was 

|)ro«  waa  irregu-  o  ri- 

lar,  and  that  the  contended,  that  the  entering  a  new  appearance  instead  of 

to  have  amend-  amending  the  old  one  was  irregular,  and  that  at  all  events, 
appearMw  hi-  "^^*^®  of  the  fresh  appearance  having  been  entered  ought 
■tead  of  enter-  to  have  been  given ;  but  it  is  positively  sworn  that  no  notice 
A  writ  being  was  given :  the  plaintiff,  therefore,  was  deceived,  because 
^iKrdff?n  an  ^®  would  not  cxpcct  to  find  an  appearance  entered  on 
action  of  tret-  ^jje  gQth  of  January,  when  there  was  already  an  appear- 
foiiowed  by  a  aucc  entered  before,  which  the  defendant  had  not  thought 
troTer:— i7eM,  proper  to  amend  according  to  his  promise.  [Parke,  B. — 
regular.  j  ^hjn]^  noticc  should  have  been  given  that  a  new  appear- 

ance was  entered ;  but  the  defendant  instead  of  entering 
the  new  appearance  ought  to  have  amended  the  old  one, 
which  the  officer  says  might  have  been  done;  besides,  it 
was  too  late  for  the  defendant  to  enter  an  appearance  on 
the  SOth,  as  that  should  have  been  done  within  the  eight 
days.]  The  plaintiff  committed  the  first  fault  by  issuing 
an  irregular  writ  which  we  required  him  to  amend:  the 
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writ  was  to  answer  the  plaintiff  in  an  action  of  trespass  on         1835. 
the  case,  and  the  declaration  is  in  trover. 

Parke,  B. — There  is  nothing  wrong  in  that. 

Lord  Abinger,  C.  B. — The  rule  must  be  absolute  for 
setting  aside  the  nan  pros,  but  without  costs. 

Rule  absolute,  without  costs* 

■ 

Brown  «•  Austin. 

Cx.  JONES  shewed  cause  against  a  rule  which  had  been  a  defendant 
obtained  by  Barstow,  calling  upon  the  defendant  to  shew  ^^s^" piead*^ 
cause  why  the  plea  to  the  first  count  should  not  be  set  »»«j*Wy  in  an 

''  *  action  sgaintt 

aside  and  the  plaintiff  be  at  liberty  to  sign  judgment.    This  him  as  acceptor 

was  an  action  on  a  bill  of  exchange  by  the  indorsee  against  change  by  an 

the  acceptor,  with  a  second  count  upon  an  account  stated.  ^I^l^^\^^^' 

The  plea  to  the  first  count  was,  that  the  defendant  never  received  no  con- 

,  .         Bideration  from 

received  any  consideration  from  the  plaintiff  for  accepting  the  plaintiff,  and 

the  bill^  and  it  concluded  to  the  country;  to  the  other  deUvered^iate 

count,  non  assumpsit  was  pleaded.    It  was  now  contended,  Jhauhwe'wM* 

that  the  proper  course  for  the  plaintiff  to  have  pursued  not  sufficient 

was,  to  have  demurred  to  the  plea  if  it  was  bad  in  point  of  demurrer 

law,  and  that  the  application  ought  to  have  been  made  to  ^^^  j^e  ' 

a  Judge  at  chambers:  there  was  also  an  affidavit  of  merits  Court  ordered 

,  the  plea  to  be 

made  by  the  attorney  for  the  defendant,  in  which  he  swore  set  aside,  and 
that  from  the  instructions  he  had  received  he  had  good  |i^\houid beat 
grounds  to  believe  that  the  defendant  had  a  good  defence  H^^^r^y  j^' 

**  ^  °  sign  judgment 

upon  the  merits.  unless  the  de« 

fendant  con- 
sented to  amend 

Barsiaw,  in  support  of  the  rule,  cited   UnderhiU  v.  of  all  costs,  and 

going  to  trial  at 
the  next  sittings. 
Sembkf  that  an  affidavit  of  merits  made  by  the  defendant's  attorney  as  to  his  belief,  from  in- 
tmctiona  received,  is  insufficient,  when  the  defendant  himself  might  make  the  affidavit. 

VOL.  IV.  M  D.  P.  C. 
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1836.  Hurley  (a),  where  a  defendant  having  pleaded  a  frivolous 
demurrer  so  late  in  the  term^  that  there  was  not  suffi* 
cient  time  to  have  it  argued  that  term,  the  Court,  upon 
a  motion  to  set  it  aside,  held  that  it  was  irregular,  and 
would  only  let  the  defendant  in  to  plead  on  an  affidavit  of 
merits,  pleading  instanter,  and  paying  the  costs  of  the  de- 
murrer and  the  application.  The  same  objection,  he  said, 
applied  to  the  present  case,  for  the  plea  was  pleaded  so 
late  that  there  would  not  have  been  time  to  get  the  de- 
murrer set  down  for  argument :  the  defendant  was  under 
terms  ^o  plead  issuably,  and  therefore  ought  not  to  be 
allowed  to  plead  a  plea  so  evidently  bad  as  the  present; 
and  the  affidavit  of  merits,  instead  of  being  made  by  the 
defendant  himself,  who  it  appears  lives  in  London,  is  made 
only  by  the  attorney. 

Lord  Abinger,  C.  B. — I  am  inclined  to  think  that  the 
affidavit  is  strictly  insufficient,  as  the  defendant  resides  in 
London;  but  we  will  allow  the  defendant  to  amend  on  pay- 
ment of  the  costs  of  the  amendment  and  also  the  costs  of 
this  rule,  and  undertaking  to  go  to  trial  at  the  first  sittings 
after  term. 

Parke,  B. — The  rule  was  not  granted  on  the  ground 
that  the  plea  was  not  an  issuable  plea,  but  because  it  is 
clearly  frivolous,  and  pleaded  so  late  that  it  could  not  be 
argued  in  the  term.  The  rule  must  be  absolute  unless  the 
terms  proposed  can  be  agreed  to. 

Rule  accordingly. 

(a)  Ante,  vol.  3,  p.  495. 
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1836. 

Hill  p.  Harvey. 

hrODSON  shewed  cause  against  a  rule  which  had  been  in  a  writ  of 
obtained  by  John  JervU,  calling  on  the  plaintiff  to  shew  l^t'todlx^ 
cause  why  the  bail-bond  given  by  the  defendant  should  «  defendant  m 

^  ^  ©  ^  of  his  late  place 

not  be  delivered  up  to  be  cancelled^  on  the  ground  of  of  residence, 
an  informality  in  the  writ  of  capias  in  not  properly  des-  be^actuaiiyTe- 
cribing  the  defendant.     The  description  of  the  defendant  jj^*°*  "^^^ 
in  the  writ  was,  "  Thomas  Harvey,  late  of  Devonshire  oth*'  pi«ce- 
Terrace,  New  Road/*  and  it  was  contended^  on  moving 
for  the  rule,  that  by  the  Uniformity  of  Process  Act  (a),  the 
present  residence  of  the  defendant  ought  to  have  been  in- 
serted ;  that  the  4th  section  required  the  writ  of  capias  to 
be  in  the  form  numbered  4  in  the  schedule  to  the  act,  in 

which  form  the  defendant  is  described  as  "  C.  D.  of ;'* 

and  it  was  said  that  by  construing  the  4th  section  with 
reference  to  the  first  section  of  the  act,  which  expressly 
requires  the  writ  of  sunmions  to  contain  the  name  and 
place  of  residence  of  the  defendant,  it  must  be  supposed 
that  the  blank  left  in  the  form  was  intended  to  be  filled 
up  with  the  real  place  of  residence*  The  following  cases 
were  now  relied  upon  in  answer  to  this  objection: — First, 
Welsh  V.  Langford{b\  where  the  description  of  the 
defendant  was, ''  Captain  Langford,  of  the  Honorable  £a«/ 
India  Company's  ship  Kellycastle,  and  now  most  likely  to 
be  found  at  the  East  India  House  in  London^'  and  it  was 
held  by  Taunton,  J.,  that  this  was  a  sufBcient  description; 
and  his  Lordship  there  observes,  that  there  is  a  difference 
in  the  description  of  the  defendant  in  the  writ  of  capias 
and  the  writ  of  summons ;  that  in  the  writ  of  summons,  as 
the  act  expressly  requires  a  particular  description  of  the 
defendant's  residence,  it  must  be  inserted,  but  in  the  capias 
it  was  sufficient  if  he  was  so  described  as  to  enable  the 

(a)  2  WUL  4,  c.  39.  (6)  Ante,  vol.  2,  p.  498. 

m2 
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1835.         officers  to  find  him  out ;  and  in  a  subsequent  case  of  Buffie 
„  V.  Jackson  (a),  the  same  learned  Judge  held  that  in  a  capiat 

«•  the  description  of  the  defendant's  residence  need  not  be 

particularly  giveUi  but  that  it  was  sufficient  if  the  plaintiff 
gave  the  best  description  of  it  he  could.  The  affidavits 
in  answer  to  the  rule  stated^  that  applications  had  been 
made  to  the  defendant's  attorney  to  know  what  was  the 
present  residence  of  the  defendant,  who  said  that  he  did  not 
know ;  and  it  was  further  stated  that  several  letters  were 
seen  lying  on  the  attorney's  table  directed  to  the  defen- 
dant, and  addressed  to  him  at  the  betting-rooms  of  7a/- 
iersaWs  and  other  such  places.  It  was  therefore  contended 
that  the  description  was  sufficient,  as  it  did  not  appear  that 
the  defendant  had  any  present  place  of  residence,  and  it 
was  not  denied,  that  in  fact  he  was  lately  residing  in  De^ 
vonshire  Place^  and  that  the  description  of  the  defendant 
in  the  writ  was  intended  merely  for  the  guidance  of  the 
sheriff,  and  that  it  was  not  an  objection  of  which  the  defen- 
dant could  avail  himself. 

John  Jervis,  in  support  of  the  rule. — It  appears  from  the 
affidavit  in  support  of  this  rule,  which  is  made  by  the 
defendant  himself,  that  his  place  of  residence  is  at  No.  3, 
Nottingham  Place^  Mary-le^bone;  the  description,  there- 
fore, is  incorrect :  neither  is  it  the  best  that  can  be  given, 
as  no  application  was  made  at  Devonshire  Terrace  to 
know  where  the  defendant  lived;  and  the  cases  cited,  sup- 
posing them  to  be  rightly  decided,  support  the  present 
objection,  because  it  was  there  held  that  the  best  descrip- 
tion that  could  be  obtained  should  be  given.  The  intro- 
duction of  the  words  *Mate  of"  make  the  description  of 
the  defendant  insufficient,  because  whatever  was  intended 
by  the  blank  left  in  the  form  given  by  the  act,  the  word 
there  is  **  of,  **  which  shews  that  the  'present  description 

(a)  Ante,  vol.  2,  p.  505. 
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of  the  defendant  was  intended.  The  4th  sectioD  ought  1835. 
to  be  construed  with  reference  to  the  first  section^  which 
particularly  requires  the  place  of  residence  of  the  defen- 
dant to  be  inserted  in  a  writ  of  summons;  and  as  there 
seems  to  be  no  good  reason  why  a  more  particular  des- 
cription should  be  given  in  a  writ  of  summons  than  in  a 
capias f  and  in  the  absence  of  any  thing  to  shew  what  was 
really  meant  by  the  word  *'of"  in  the  act,  the  Court 
ought  to  require  as  great  particularity  in  the  capias  as  in 
the  summons ;  and  it  has  been  frequently  held  that  the 
forms  given  by  the  act  must  be  strictly  complied  with, 
and  that  a  deviation  from  the  forms  given,  though  ap- 
parently trifling,  is  fatal. 

Lord  Abinger,  C.  B. — There  is  nothing  in  the  act  to 
shew  what  is  meant  by  the  word  *'  of  "  in  the  writ  of  capias: 
something,  no  doubt,  was  meant  by  it,  but  whether  a  des- 
cription of  the  defendant's  person  or  of  his  residence  does 
not  appear,  and  I  am  glad  to  find  authorities  which  shew 
that  this  objection  is  not  tenable.  That  the  place  of  resi- 
dence is  essential  in  a  writ  of  summons  is  clear  from  the 
words  of  the  form  given,  for  the  words  are  there,  *'  of  &c.  in 
the  county  of  ;"  but  there  is  a  marked  distinction  be- 

tween the  forms  of  the  summons  and  capias  in  this  respect, 
that  the  former  is  directed  to  the  defendant  himself,  whilst 
the  latter  is  directed  to  the  sheriff;  and  therefore  it  may 
have  been  intended  that  the  defendant  might  see  from  the 
description  of  him  given  in  the  writ  of  summons  that  he 
was  the  person  intended  to  be  served  with  the  writ: 
whereas  the  description  of  the  defendant  in  the  capias  is 
intended  evidently  for  the  guidance  of  the  sheriff,  and  was 
intended  as  a  designatio  persona.  That  was  evidently 
the  opinion  of  Mr.  Justice  Taunton  in  fFelsh  v.  Lang  ford; 
for  there,  no  place  of  residence  was  given,  but  merely  a 
description  of  the  defendant,  as  being  the  captain  of  a  ship^ 
^and  the  statement  of  a  place  where  he  was  most  likely  to 
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be  found.  Buffle  v«  Jackson  is  an  authority  also  to  the 
same  effect.  If,  therefore,  those  decisions  are  authorities 
for  saying  that  *'  of"  was  intended  as  a  descripiio  persoruB^ 
then  if  the  defendant  cannot  be  described  of  any  present 
place  of  residence,  the  best  description  of  him  that  can  be 
given  will  be  his  late  residence,  for  it  might  happen  that 
the  defendant  had  no  certain  place  of  residence,  nor  was  of 
any  profession  or  calling;  and  I  think,  upon  the  authority 
of  the  cases  cited,  there  is  a  sufficient  description  upon 
this  writ,  considering  it  merely  as  a  designatio  persontB. 
There  will  be  extreme  difficulty  and  injustice  in  keeping 
to  the  precise  letter  of  the  act,  when  it  would  evidently 
violate  the  spirit  of  it,  and  it  would  impose  insuperable 
difficulties  in  the  case  of  a  defendant  who  might  be  wan- 
dering about  the  country,  and  of  whom  np  certain  descrip- 
tion could  be  given. 


Alderson,  B. — I  am  of  the  same  opinion.  In  the  capiaSf 
the  description  is  merely  intended  as  an  instruction  to  the 
sheriff;  in  the  summons,  it  is  intended  to  shew  on  the  face 
of  it  that  the  defendant  is  the  person  intended  by  it.  All 
the  difficulty  here  has  been  occasioned  by  introducing  the 
word  late,  which  is  not  to  be  found  in  the  act. 

BoLLAND  and  GuRNEY,  Bs.,  concurrred. 

Rule  discharged  with  costs. 


Fletcher  v.  Greenwell, 

The  clause  in      -^ETERSDORFF  moved  for  liberty  to  enter  a  nonsuit 
the  Mary-ie-      \^  this  casc  or  for  a  new  trial. — This  action  had  been  tried 

hone  Vestry  Act, 

directing  that  no 

action  shall  be  brought  for  any  thing  done  in  pursuance  of  that  act  until  twenty-one  days'  notice 

has  been  given,  only  applies  to  actions  for  torts,  and  not  to  actions  of  contract. 

A  witness  for  the  defendant,  who  at  the  time  of  the  contract  entered  into  was  one  of  the  guardians 
of  the  poor,  but  who  at  the  time  of  the  trial  had  ceased  to  be  so: — Held^  to  be  competent. 
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t)efore  the  Bheriff:  the  declaration  was  for  work  and  labour;         1835. 
and  the  defendant  was  sued  as  vestry  clerk  of  the  parish  of     pj^btchbr 
Si.  Mary-le^bonet  in  pursuance  of  the  provisions  of  a  local  <^- 

Grbbnwbll. 

act  of  Parliament ;  the  plaintiff  obtained  a  verdict.  The 
motion  was  made  on  two  grounds:— ^/fr^f,  that  no  notice  of 
action  had  been  given  according  to  the  direction  con- 
tained in  the  local  act  of  S5  Geo.  S,  o.  73»  which  enacted 
that  no  action  or  suit  should  be  commenced  against  any 
person  or  persons  for  any  thing  done  in  pursuance  of  that 
act  until  twenty-one  days*  notice  thereof  should  be  given 
in  writing  to  the  clerk  of  the  said  vestrymen.  He  relied 
upon  Waterhouse  v.  Keen  (a),  which  was  assumpsit  against 
a  toll  collector  to  recover  back  tolls  which  had  been  im- 
properly taken  by  the  defendant:  there  was  a  clause  in  the 
act  similar  to  that  in  the  present  case,  and  it  was  held 
that  the  defendant  was  entitled  to  notice  of  action.  Mr. 
Justice  Bayletft  in  his  judgment,  says^  ''  the  question  is, 
whether  the  provision  is  confined  to  actions  of  tort,  or  ex- 
tends to  actions  of  assumpsit.  The  substantial  part  of  the 
enactment  is,  that  notice  should  be  given  to  the  trustees 
in  order  that  they  may  tender  satisfaction."  Here  the 
defendant  is  not  privy  to  the  cause  of  action.  The  party  to 
be  sued  is  not  a  party  to  the  contract  sued  upon :  time 
should  therefore  be  given  to  him  to  make  enquiries  as  to 
the  facts  before  the  writ  is  issued.  In  a  common  case,  as  a 
defendant  knows  all  the  circumstances,  he  can  make  a  ten- 
der; but  the  defendant  here  being  a  mere  stranger,  it  is  of 
great  importance  that  notice  of  action  should  be  given, 
and  a  reasonable  period  allowed  before  the  process  is  actu- 
ally sued  out,  otherwise  the  parish  officers  would  be  placed 
in  a  less  advantageous  position  than  ordinary  defendants. 
[Parke,  B. — ^The  case  cited  was  in  substance  an  action 
for  extorting  money  by  duress,  though  the  plaintiff  was 

(a)  4  Barn.  &  Cres.  200;  6  D.  &  R.  267. 
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1835.         entitled  to  recover  it  back  by  an  action  oiasmmpni  for 

Flbtchee      ™o°^y  ^^^  ^^^  received.   That  case  is  plainly  distinguish-^ 

«•  able  from  the  present.    There  is  no  difference  between 

Greenwell.      ,  •         ,  ,  ,.  ,  , 

this  and  a  common  case:  the  guardians  must  know  what 
contracts  they  enter  into;  and  it  was  the  duty  of  the 
defendant,  as  soon  as  proceedings  were  taken,  to  have 
informed  his  employers  of  the  action,  so  that  they 
might  have  paid  money  into  Court  if  they  thought  pro- 
per. There  is  a  late  case  upon  this  point,  of  Sndth  v« 
Shaw  {a)y  which  was  an  action  against  the  treasurer 
of  the  Commercial  Dock  Company.  There  is  no  case 
in  which  it  has  been  held  that  a  contract  of  this  kind  is 
within  the  act.]  The  ground  for  a  new  trial  is  on  account 
of  the  rejection  of  a  Mr.  Eastwick,  who  was  tendered  as 
a  witness  for  the  defendant ;  but  was  objected  to  by  the 
under-sheriff,  because  at  the  time  of  making  the  contract 
he  was  one  of  the  guardians  and  directors  of  the  poor, 
though  at  the  trial  it  was  admitted  that  he  had  ceased 
to  be  so  at  the  time  the  action  was  brought.  He  con- 
tended, in  support  of  the  motion,  that  any  evidence  £a«i* 
wick  might  have  given  could  only  affect  him  as  a  parish- 
ioner, and  as  such  he  was  expressly  within  the  act,  which 
directs  that  any  inhabitant  of  the  parish  shall,  upon  any 
trial  touching  any  matter  concerning  the  parish  of  Mary^ 
le-bonCt  be  deemed  a  competent  witness,  notwithstanding 
his  paying  parish  rates ;  and  the  act  expressly  directs,  that 
the  guardians  and  directors  shall  not  be  personally  liable 
for  any  execution,  &c.  The  objection,  therefore,  that  he 
was  interested  in  defeating  the  claim  is  not  well  founded. 
A  rule  nisi  having  been  granted  on  the  latter  point — 

E.  V.  Williams  shewed  cause,  and  contended,  that  the 
witness  was  interested  in  the  result  of  the  suit ;  that  the 

(a)  5  Mann.  &  Ry.  225;  10  Dam.  &  Gres.277- 


Grbbnwsll. 
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witness  was  in  reaKty  one  of  the  defendantSi  though  he        1836. 
was  not  sued  as  a  defendant.      He  cited   Whitmore  v.      „    ' 

Flbtchbr 

Wilks(a)t  where  it  was  held  that  if  trustees  are  em-    _      v. 
powered  by  act  of  Parliament  to  sue  and  be  sued  in  the 
name  of  their  treasurer  for  the  time  beings  a  trustee  is  not 
a  competent  witness  for  the  defendant  in  an  action  so 
brought. 

Bompas,  Serjt.  and  Peiersdorff,  in  support  of  the  rule, 
were  stopped  by  the  Court. 

Parke,  B. — I  think  the  witness  should  have  been 
received.  He  was  neither  the  real  nor  the  nominal 
defendant.  He  was  not  the  nominal  defendant,  because 
the  act  expressly  directs  the  clerk  to  be  sued  ;  nor  was  he 
a  real  defendanti  because  he  was  not  personally  liable ;  and 
the  act  directs,  that  his  being  a  rated  inhabitant  shall  be 
no  objection.  I  think,  therefore,  the  rule  must  be  made 
absolute. 

Rule  absolute. 

(o)  I  Moody  &  Mai.  217. 


Hughes  and  Wife  0.  Williams. 

jL  his  was  an  action  on  a  promissory  note  given  to  the  a  decitntion  by 

intestate,  with  a  count  on  an  account  stated  with  him.  the  *;»^™»".t>?- 

'  tiiZy  containiDg 

wife  suing  as  administratrix  to  the  intestate.     The  decla*  aprofertof  let- 

ration  concluded  with  a  profert  of  the  letters  of  adminis-  tration,  b^^Uli* 

tration,  in  this  form:—"  And  the  said  plaintiffs  bring  into  SS^AS'ui'ey 

Court  here  the  letters  of  administration,  which  give  suffi-  ^ere  granted  to 

cient  evidence  to  the  Court  here  of  the  grant  of  ad-  whom  they  were 

ministration  to  the  said  E.  W  &c.    To  this  declaration,  £S'lSnT£S 

there  was  a  special  demurrer,  alleging  for  cause  that  it  ^^™"'^'^- 


170  CASES  ON  POINTS  OF  PRACTICE|  EXCH. 

1835.        did  not  appear  by  what  authoHty  the  letters  of  adminis- 
Hughes       tration  were  granted* 


V. 
WlLLTAMS. 


John  Jervis,  in  support  of  the  demurrer,  eontendedi 
that  as  it  was  necessary  that  letters  of  administration 
should  be  granted  to  the  plaintiff  before  the  action  was 
brought,  it  ought  to  be  alleged  in  the  declaration  as  a 
fact»  that  letters  of  administration  had  been  granted  to 
the  plaintiff^  and  by  whom,  in  order  that  the  Court  might 
see  that  they  were  granted  by  the  ptoper  authority. 

R.  V.  Richards,  contrd, — The  profert  of  th^  letters  of 
administration  is  only  for  the  purpose  of  enabling  the 
defendant  to  have  oyer,  if  he  wishes  for  further  parti- 
culars of  them.  If  oyer  had  been  craved,  and  the  letters 
of  administration  had  then  been  set  out,  they  would  then 
have  formed  part  of  the  declaration,  and  the  objection 
made  would  have  been  obviated.  The  proper  course,  he 
contended,  would  have  been,  for  the  defendant  to  have 
craved  oyer,  and  demurred,  as  was  the  invariable  mode 
when  a  deed,  profert  of  which  is  made,  is  not  properly 
set  out;  and  that  it  was  not  to  be  assumed  that  the  letters 
of  administration  were  not  properly  granted,  when  being 
brought  into  Court  the  Court  had  an  opportunity  of  look- 
ing at  them. 

John  JerviSf  in  reply. — The  invariable  course  is,  to 
state  by  whom  the  letters  of  administration  are  granted :  it 
is  part  of  the  plaintiff's  title,  which  he  ought  to  shew  on 
the  face  of  the  declaration;  and  therefore  the  rule  re- 
specting deeds  does  not  apply.  Here  there  is  no  sub- 
stantive averment  of  a  grant ;  and  therefore,  without  such 
an  allegation  by  the  plaintiff,  the  Court,  even  if  they 
looked  at  the  letters  of  administration,  could  not  take  no- 
tice that  they  were  properly  granted  to  the  plaintiff. 
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'    Lord  Abinoer,  C.  B. — I  think  the  objection  must  pre-         1836. 
Tail,  but  the  plaintiff  may  amend  upon  payment  of  costs.       hugbe 


BOLLANDy  Alderson^  and  Gurney,  Bs.,  concurred. 

Leare  to  amend  on  payment  of  costs  (a). 

(a)  The  same  objection  was     654,  and  appears  to  have  been 
taken  in  Higg$  r.  Warty,  6  T.  R.      acquiesced  in  without  argument. 


V, 

Williams. 


Hart  0.  Weatherley. 

JiOGGINS  shewed  cause  against  a  rule  which  had  Where  the  pWn- 
been  obtained  by  W.  H*  Watson^  on  behalf  of  the  sheriff  obtained  from 
of  Shropshire,   why  a  rule  calling  upon  the  sheriff  to  ^}^^^^l^^ 
make  a  return  to  a  writ  of  capias  should  not  be  dis-  j  warrant  which 

-*  be  lent  to  an 

charged*     The  rule  was  obtained  upon  an  affidavit  that  officer  in  the 
the  clerk  to  the  plaintiff's  attorney  brought  the  capias  to  po^^  but  (Ud  not 
the  office  of  the  sheriff's  deputy  in  London,  and  applied  J^J  SeS^f' 
for  a  warrant,  which  was  given  to  him,  and  which  he  took  having  in  conse- 

...        qnence  refused 

away,  and  sent  to  an  officer  of  his  own  selection  in  the  to  take  in  the 
country;  and  that  it  was   found  that  the  letter  never  turned tTthe"' 
reached  the  hands  of  the  officer,  because  the  postage  was  ]^*2^a^^.* 
not  paid ;  and  the  officer^  in  consequence  of  having  to  pay  der  theae  dr- 

-  ^  ,.  i*iii  ■  cumstanceB,  the 

the  postage  of  several  letters,  which  had  never  been  re-  sheriff  could  not 
paid  to  bim,  had  refused  to  take  in  all  letters  of  which  the  return  rtie° writ. 
postage  was  not  paid :  in  consequence  of  which  the  letter, 
which  came  while  he  was  from  home,  was  refused  by  his 
wife,  and  was  returned  to  the  dead  letter  office.  The 
affidavits,  in  answer,  stated,  that  the  clerk  applied  in  the 
usual  way,  at  the  deputy's  office  in  London,  for  a  warrant 
to  an  officer,  and  that  he  was  asked  at  the  office  whether 
he  had  any  particular  officer  to  which  he  wished  the  war- 
rant to  be  directed,  and  he  expressly  said  that  he  had  not. 
It  was  now  denied  on  the  part  of  the  plaintiff  and  his 
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1835.        attorney,  that  they  had  any  knowledge  of  the  officer  to 
„"j^  whom  the  warrant  was  directed,  or  any  wish  to  make  him 

0.  a  special  baiHff  on  the  occasion ;  and  that  it  was  a  common 

practice  to  apply  for  warrants,  and  send  them  in  the  way 
this  was  done ;  and  that  inquiries  had  been  made  at  the 
deputy's  office  in  town  whether  there  was  any  general  rule 
about  paying  the  postage,  and  the  answer  is,  that  there  is 
not.  The  fault  lay  with  the  officer  in  not  taking  in  the 
letter,  because  the  postage  was  not  paid.  It  is  clear  that 
the  letter  reached  him,  and  was  returned ;  and  therefore 
the  sheriff  ought  to  be  answerable.  The  Court  will  not 
interfere  in  this  summary  way,  where  it  appears  that  there 
has  been  neglect  on  the  part  of  the  sheriff's  officer,  espe- 
cially as  it  appears  that  this  was  the  usual  mode  of  con- 
ducting business ;  if  there  had  been  any  neglect  on  the 
part  of  the  plaintiff  or  his  attorney,  the  sheriff  has  his 
remedy  by  action.  Another  answer  to  this  motion  is, 
that  time  has  been  given  for  returning  the  writ 

Watson,  in  support  of  the  rule,  contended,  that  the 
postage  of  the  letter  ought  to  ha?e  been  paid,  either  when 
it  was  put  in  the  post-office,  or  else  left  at  the  deputy's 
office. 

Lord  Abinoer,  C.  B. — I  think  the  rule  should  be  ab- 
solute. The  postage  of  the  letter  ought  to  have  been 
paid;  if  the  warrant  had  been  sent  from  the  deputy's 
office,  he  might  have  known  from  the  handwriting  of 
the  letter,  that  it  related  to  his  business  of  an  officer. 

Parke,  B. — It  does  not  appear  what  was  paid  for  the 
warrant,  and  therefore  it  cannot  be  assumed  that  there 
was  a  sum  paid  for  postage.  How  could  the  officer  know 
that  the  letter  related  to  his  public  office?  The  time 
given  to  the  sheriff  to  return  the  writ  was  for  the  pur- 
pose of  enabling  him  to  make  this  motion ;  because  I 
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declined  to    decide  this  qaestion   at  chambers.      The 
rule  must  be  absolute. 


Hart 

Rule  absolute.  ^' 

Weatherlkt. 


Doe  v.  Rob. 

xC.  V.  RICHARDS  moYed  for  judgment  against  the  An  affidavit  of 
casual  ejector.    The  affidavit  as  to  one  of  the  tenants,  tenant  in  poa-  * 
stated  the  service  to  be  thus :  *'  And  this  deponent  further  J|2"xTng  of  the 
saith,  that  he  served  WiUiam  Davis,  the  tenant  in  pos-  declaration  on 

the  door,  no 

session,  by  fixing  a  declaration  on  the  door  of  the  house,  person  being 
no  person  being  therein."  Ste*inii";iSt 

for  judgment 
against  the 

Aldbrson,  B. — That  will  not  do,  you  must  proceed  as  casual  ejector. 

on  a  vacant  possession. 

Rule  refused. 


Boucher  v.  Simms. 

Addison  moved  for  leave  to  charge  a  defendant,  who  The  proper 
was  a  prisoner  in  custody  of  the  marshal,  in  execution,  and  SJ^,  dcfcndwit 
who  was  now  brought  up  to  the  Court  for  the  purpose  of  ^*><>  *«  *  pnson- 

_  er  in  custody  of 

being  charged  with  an  attachment  for  nonpayment  of  the  marshal, 

.  with  an  attach* 

*^"^**'  ment,  is  by 

lodging  the  at- 
tachmentwith 

Aldbrson,  B. — The  Master  certifies  that  this  is  not  the  sheriff,  who 
the  proper  course  to  be  pursued:  the  attachment  should  defendant  upon 
be  lodged  with  the  sheriff;  and  as  soon  as  the  defendant  **  »ttachinent 

o  -*  ng  goon  20 1)^  11 

is  out  of  custody  on  the  present  process,  the  sheriff  can  outofthecus- 
take  him  on  the  attachment.  marshal. 

Motion  refused. 
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Arbucklb  p.  Price. 

Where  a  defen-'   X  HIS  was  a  Fule  wbich  had  been  obtained  by  W.  H. 

all  matters  in  Watson  on  behalf  of  the  plaintiff,  calling  on  the  defendant 

frWttadOTi'and  *^  shew  cause  why  an  attachment  should  not  issue  against 

the  arbitrators  him  for  not  producing  before  the  arbitrators  certain  books 

required  him,  in 

pursuance  of  a  and  papers  pursuant  to  a  notice  gi^en  to  him  by  the 

^em  fOT^at  arbitrators.     The  deed  of  submission,  which  had  been 

purpose,  to  pro-  ^g jg  ^  rulc  of  Court,  Contained  a  clause  that  each  party 

duce  certain  '                                                                     r       j 

books  and  pa-  should  produce  all  books,  papers,  &c.  on  being  required 

attachment  was  80  to  do  by  uotice  in  writing  signed  by  the  arbitrators. 

^^  Wm  for  The  rule  was  also  moved  upon  the  8  &  4  WiU.  4,  c.  AS, 

not  produdng  59.  39  ^  40  and  that  the  plaintiff  might  be  at  liberty  to 

them:— fi0/<f,  /                               '^                       ®                                  ^ 

that  he  could  proceed  with  the  action  unless  the  books  were  produced ; 

bring\efore  Uie  l>ut  the  rule  was  rcfuscd  on  the  latter  ground^  Parke,  B. 

Sorlhethw""  saying,  that  '*  the  statute  was  out  of  the  question.*'    The 

those  books  reference   was   of  all  matters  in  dispute  between  the 

related  to 

matters  in  parties. 
difference  be- 
tween them,  or 

not;  though  it  Hogging  shcwcd  cause.    From    his   affidavits  it  ap- 

swom,  thai  the  pcared  that  the  plaintiff  and  defendant  had  formerly  been 

reiated'^roid  ^"  partnership  together  in  trade,  and   that  when  they 

accounts  which  dissolved  partnership,  the  defendant  continued  the  busi- 

had  been  long  r                    r*                                                -                   ^     ^ 

since  settled,  ness  by  himself  on  his  own  account,  and  the  plaintiff 

had  been  agreed  acted  as  his  traveller.     Disputes  having  arisen  between 

^oufd  foim'no  *^®™>  ^^®  accounts  were  gone  into,  and  the  plaintiff  drew 

part  of  the  re-  upon  the  defendant  three  bills  of  exchange  to  the  amount 

lerence,  because  ^ 

by  the  general  of  450/.  whicb  was  the  sum  found  to  be  due  from  the  de- 

su™i88ion  of  fendant  in  respect  of  all  matters  then  in  difference  between 

all  matters  in  them.     The  defendant  paid  the  bills ;  and  it  was  sworn 

difference  iC  *^ 

was  left  in  the  that  that  was  intended  as  a  final  settlement  and  a  closing 

arbitrator  to  say  of  all  the  accouuts  between  them  up  to  that  time,  and  that 

!l''Ili!I1I!f  the  matters  in  difference  out  of  which  this  action  arose 

matters  m 

difference  and  jj^J  no  Connexion  with  the  former  disputes,  which  had  arisen 

what  were  not  i^ni          iiii.           1 

some  years  afterwards ;  that  the  defendant  had  delivered 
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up  all  books  and  papers  relative  to  the  matters  in  dbpute  1836. 
between  the  parties,  and  that  the  books,  &c.  which  were 
required  by  the  arbitrators,  related  entirely  to  the  previous 
accounts  between  the  parties,  which  were  finally  closed  by  ' 
the  settlement  to  which  both  had  come,  and  therefore  the 
defendant  declined  to  deliver  them  up.  It  was  now  con- 
tended, that  a  reference  of  all  matters  in  dispute  could  not 
comprise  transactions  which  were  completely  closed  and  at 
an  end ;  especially  as  it  was  dictinctly  sworn,  that  it  had 
been  expressly  agreed  between  both  parties,  that  those 
accounts  should  form  no  part  of  the  investigation  before 
the  arbitrators;  and  it  was  submitted  that  it  would  be  very 
hard  upon  the  defendant,  after  he  had  perhaps  destroyed 
his  vouchers  upon  the  supposition  that  those  disputed 
accounts  would  not  be  again  inquired  into,  that  the  ques- 
tion should  be  re-opened  by  the  arbitrators. 

Parke,  B. — The  defendant  has  submitted  to  the  arbi- 
trators all  matters  in  difference;  and  they  say,  that  these 
matters  are  in  dispute,  and  they  have  required  the  defen- 
dant to  produce  his  books,  in  pursuance  of  the  rule  which 
he  has  entered  into.  It  is  a  question  entirely  for  the 
consideration  of  the  arbitrators.  If  the  defendant  had 
submitted  all  the  matters  in  difference  except  the  old 
accounts,  he  would  have  been  right ;  but  he  has  not  suffi- 
ciently confined  the  terms  of  the  agreement  to  the  new 
disputes. 

Alderson,  B. — By  submitting  to  the  arbitrator  all 
matters  in  difference,  the  defendant  has  submitted  to  the 
discretion  of  the  arbitrator  the  question,  what  are  the 
matters  in  difference,  and  he  must  be  concluded  by  his 
opinion. 

Rule  absolute  for  an  attachment  with  costs. 
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1835. 


Where  an  ac- 
tion was 
brought  by  a 
builder  for  the 
amount  of  extra 
work  done, 
there  having 
been  a  written 
contract  be- 
tween the  par- 
ties:— Held, 
that  the  plaintiff 
ought  to  have 
proiduced  the 
written  contract 
at  the  trial,  in 
order  that  it 
oiight  appear 
what  was  within 
the  contract, 
and  what  not. 
But  at  the  ob- 
jection was  not 
taken  by  the 
defendant  at 
the  trial,  the 
Court  set  aside 
the  verdict 
which  the  jury 
had  found  for 
the  defendant ; 
ordered  a  new 
trial  without 
costs. 

Where  a  rule 
for  a  new  trial 
is  moved  for  on 
the  under- 
sheriff's  notes, 
on  the  ground 
of  the  absence 
of  evidence  to 
warrant  the 
verdict  of  the 
jury,  it  is  not 
competent  for 
the  other  party 
to  use  affidavits. 


Jones  v.  Howell. 

JlL.  v.  WILLIAMS  had  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  the  verdict  was  penrerse,  the 
jury  having  found  a  verdict  for  the  defendant  though 
there  was  no  evidence  to  warrant  it.  The  trial  was 
before  the  under-sheriff  of  Carmarthenshire. 

Chilian  shewed  cause. — He  was  proceeding  to  use  affi- 
davits, but 

The  Court  held  that  he  was  not  at  liberty  to  use  affida- 
vits, as  the  rule  was  not  moved  upon  affidavits. 

Chilton. — It  appears,  from  the  under-sheriff's  notes, 
that  the  action  was  for  work  and  labour.  The  plaintiff, 
a  builder,  claimed  from  the  defendant  a  small  sum  of 
money,  about  31.  or  4/L,  for  extra  work  beyond  what  was 
included  in  a  written  contract  which  had  been  entered 
into  by  both  parties.  It  was  therefore  contended,  that, 
as  the  written  contract  was  not  produced,  there  was  not 
sufficient  evidence  on  which  to  found  a  verdict  for  the 
plaintiff,  because  without  that  evidence  it  was  impossible 
to  say  what  were  extra  and  what  were  included  in  the 
contract;  and  he  cited  Vincent  v.  Cole  (a).  In  that  case 
it  was  held,  that,  in  an  action  for  work  and  labour,  when 
it  is  shewn  that  the  work  was  commenced  under  a  written 
agreement,  such  agreement  ought  to  be  produced ;  and  that 
the  plaintiff  cannot  recover  without  it  for  extras,  although 
a  particular  item  was  proceeded  on  after  an  admission  by 
the  defendant  that  it  was  an  extra. 


Williams,  in  support  of  the  rule,  contended,  that  it  was 
perfectly  competent  for  the  plaintiff  to  prove  by  parol 


(a)  1  Moody  &  M.  257;  2  Carr.  &  P.  482. 
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evidence  what  were  extras,  and  that  he  had  at  all  events  1835. 
made  out  a  primd facie  case  for  a  verdict  for  the  value  of 
the  work  and  labour  which  was  proved  to  have  been  done, 
unless  the  defendant  brought  forward  evidence  to  rebut 
the  plaintiff's  case,  which  he  did  not  do ;  but  the  plaintiff 
is  entitled  to  a  new  trial  on  another  ground,  that  the  ob- 
jection was  not  taken  by  the  defendant  at  the  trial,  and 
therefore  the  plaintiff  is  now  taken  by  surprise;  because, 
if  that  objection  had  been  taken  in  proper  time,  it  might 
have  been  obviated  by  producing  the  contract  itself,  and 
if  the  defendant  did  not  take  the  objection  himself,  the 
jury  had  no  right  to  do  so  for  him. 

Lord  Abinoer,  C.  B. — I  think  that  it  was  the  duty  of 
the  plaintiff  to  have  produced  the  written  contract,  in 
order  to  shew  what  were  extras;  but  as  the  objection  was 
not  taken  at  the  trial  by  the  defendant,  I  think  there  must 
be  a  new  trial  on  that  ground.  The  rule  will  be  absolute 
therefore  without  costs. 

BoLLAND,  Aldbrson,  and  Gubnby,  Barons,  concurred* 

Rule  absolute. 


Baislby  r.  Nbwbold. 

t^HANDLESS  shewed  cause  against  a  rule  which  had  The  piaindff  in 
been  obtained  by  Wighlman  for  staying  proceedings  on  a  fg^jj^^ij^ny 
bul-bond  on  payment  of  costs ;  and  the  only  question  was,  ^  declare  de 
whether  the  proceedings  were  to  be  stayed  on  the  terms  of  ateiy  after  the 
the  baU-bond  standing  as  a  security.    The  writ  was  dated  ^^^^j^^^l 
February  1 8th,  and  the  arrest  was  on  the  same  day.    On  J^^Jl^JJ^" 
the  4th  of  March  the  bail  ought  to  have  justified,  but  did  are  perfected, 

whether  they 
have  been  put  in  or  not;  and  if  the  plaintiflf  has  not  declared  ds  bene  eue,  proceedinga  on  the  bail- 
bood  may  be  sUyed  on  payment  of  coats  and  perfecting  bail,  without  the  bail-bond  standing  as  a 
secnrity. 

VOL.- IV.  N  D.  P.  C. 
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1835.         not.    The  time  for  putting  in  bail  had  then  expired.     A 
Baislet       declaration  was  afterwards  delivered  the  same  day  at  one 
9.  o'clock,   indorsed  conditionally.      Chandless  contended* 

that  the  time  for  putting  in  bail  having  expired,  the  plain- 
tiff could  not  declare  conditionally,  and  that  he  could  only 
declare  conditionally  within  the  time  limited  for  appear- 
ance, and  that  the  object  of  the  rule  11  Reg.  Oen,  M»  71 
3  WiU.  4  (a),  requiring  the  plaintiff  to  declare  de  bene 
esse,  if  he  intended  that  the  bail-bond  should  stand  as 
security,  was  to  shew  the  bail  that  the  plaintiff  intended 
to  look  to  them,  and  that  he  ought  to  use  due  diligence, 
and  cited  ArchboUFs  Practice. 

Parke,  B. — In  the  case  of  Wendover  v.  Cooper  (b),  it 
was  determined,  that  in  a  bailable  action  the  plaintiff 
may  deliver  a  declaration  at  any  time  before  the  bail  are 
perfected.  A  doubt  has  been  entertained  by  some  of  the 
Judges,  whether  a  plaintiff  can  now  declare  de  bene  esse. 
The  rule,  therefore,  can  only  be  absolute  for  staying  the 
proceedings  on  the  bail-bond;  and  the  other  question, 
whether  the  bail-bond  is  to  stand  as  a  security,  must  stand 
over,  and  we  will  consult  the  Judges  of  the  other  Courts. 

Cur.  adv.  vult. 
(a)  Ante,  vol.  1,  p.  473.  (b)  10  B.  &  C.  614. 


Gosling  v.  Dukes. 

Knowles  shewed  cause  against  a  rule  which  had  been 
obtained  by  W.  H.  Waison^  for  staying  the  proceedings  on 
the  bail-bond,  and  for  delivering  up  the  bail-bond  to  be 
cancelled  upon  payment  of  costs.  This  was  a  similar  case 
to  the  last,  but  the  plaintiff  had  not  declared  de  bene 
esse.  The  question  was,  whether  a  trial  had  been  lost, 
the  plaintiff  not  having  declared  de  bene  esse,  though 
in  point  of  time  a  trial  had  been  lost.    The  argument 
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timed  on  the  conttructbn  c^  the  rules  71  T.  1  WiB.  4»        1835. 

8. 10  (a),  H.  T.  8  Wm.  4,  8.5  (i),  and  M.  T.  S  W%U.  4, 

8. 1 1  (e),  and  the  Unifonnity  of  Process  Act,  ss.  11  &  14. 

Cur.  adv.  vulL 

This  and  the  preceding  case  stood  over  for  judgn^ent 
from  last  term,  upon  a  doubt  which  had  been  entertained 
by  some  of  the  Jfidges,  whether  the  right  to  declare  de 
bfine  0$^  had.  not  virtually  been  taken  away. 

Tl|e  judgment  of  the  Cpm:t  in  this  and  the  precediog 
quje  was  now  delivered  by 

Parke.  J. — These  cases  stood  oyer,  in  order  that  the 
Judges  of  the  other  Courts  might  be  consulted.  The 
question  turns  upon  the  construction  of  the  11th  rule  of 
MicAaelmas  Term,  3  Will.  4.  We  haye  consulted  the 
other  Judges,  and  we  think  that  the  right  to  declare  de 
bene  esse  has  not  been  taken  away,  and  that  the  plaintiff 
is  at  liberty  to  declare  de  bene  esse  at  any  time  after  the 
eight  days,  and  before  bail  above  are  perfected,  whether 
bail  have  been  put  in  or  not.  In  the  case,  therefore, 
that  remained  for  judgment,  where  there  was  no  declara- 
tion de  bene  esse,  the  bail-bond  will  not  stand  as  a  security: 
in  the  other  case,  where  the  plaintiff  had  so  declared,  the 
bail-bond  will  stand  as  a  seeurity. 

(a)  Ante,  vol.  1,  p.  104;  and  see  (6)  Ante,  vol.  1»  p.  197- 

Jervis's  Rules,  in  notu,  (c)  lb.  p.  473. 


Brookbank  v.  Miers. 

x^ROMPTON  shewed  cause  against  a  rule  which  had  Sembie,tha,t^e 
been  obtained  by  Wightman  why  it  should  not  be  referred  quer  faaa  power' 

to  refer  it  to 
the  Master  to 

tike  an  account  of  the  rents  and  profits  of  land  extended  to  the  plaintiff,  and  to  order  him  to 

refond  the  overplus,  if  it  shall  appear  that  he  has  been  overpaid. 

M   2 
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^^^\^  to  the  Master  to  take  an  account  under  a  writ  of  elegit 
issued  against  the  defendant,  and  why  the  plaintiff  should 
not  refund  to  the  defendant  the  overplus,  if  it  should  be 
found  he  had  been  overpaid :  he  contended  that  it  was 
doubtful  whether  the  Court  had  power  to  make  such  an 
order. 

Wightman  referred  to  Ptice  ▼•  Vamey  (a),  where  the 
Court  referred  it  to  the  Master  to  take  an  account  of  the 
rents  and  profits  of  an  estate  received  by  the  plaintiff, 
who  was  in  possession  by  virtue  of  an  elegit^  and  ordered 
that  the  plaintiff  should  give  up  possession  if  it  appeared 
that  all  the  monies  due  to  him  had  been  received. 

Crompion. — In  that  case  the  old  authorities  upon  the 
subject  were  not  cited.  The  most  satisfactory  mode  is  by 
a  bill  in  equity ;  for  in  this  case,  which  is  upon  a  judgment, 
a  scire  facias  ad  compuiandum  would  not  lie*  The  dis- 
tinction is  taken  in  the  old  authorities  between  an  elegii 
issued  upon  a  statute  and  an  elegit  upon  a  judgment,  and 
our  affidavits  shew  what  did  not  appear  in  the  case  of 
Price  V.  Vamey,  that  the  defendant  has  been  guilty  of 
vexatious  proceedings. 

Parke,  B* — It  is  very  desirable  that  the  Court  should 
have  a  summary  remedy,  to  prevent  the  parties  being 
driven  into  a  Court  of  equity.  It  may  be  referred  to  the 
Master  on  the  equity  side,  if  both  parties  consent* 

Ultimately,  by  consent,  the  whole  matter  was  referred 
to  the  Master,  who  was  to  act  upon  the  same  principle  as 
a  Court  of  equity. 

Rule  absolute. 

(a)  6  D.  &  R.  612;  3  B.  &  G.  733. 


trinity  tbrmy  5  will.  iv.  181 

Bell  v,  Harrison. 

rVlGHTMAN  moved  on  behalf  of  the  plaintiff  to  An  appiicadon 
change  the  venue  from  Durham  to  N4»rthumberland.  It  ^J^^^'^hf 
was  an  action  for  a  nuiflance  at  Shields  in  the  former  >««>««»«»  a  local 

action,  under 

county,  and  he  moved  this  under  the  late  act  of  3  &  4  tb«  s  &  4  mu, 
Witt.  4,  c.  4a,  s.  £2»  upon  affidavits  that  the  pLiintiff  L'^not^'^made 
could  not  have  a  fair  trial  in  the  former  county,  and  that  ^^}  ^^  ^ 
it  would  be  more  convenient  if  the  trial  were  to  take 
place  at  Newcasilem 

W.  H.  Watson  shewed  cause,  and  objected  that  it  did 
not  appear  upon  tha  affidavits  in  support  of  the  rule  that 
issue  was  joined. 

Wighiman^  in  support  of  the  rule,  urged  that  the  mo* 
tioD  was  on  special  grounds,  and  that  the  objection  did 
not  apply* 

Parke,  B. — How  can  it  be  said  what  the  issue  will  be 
tin  the  defendants  have  pleaded? 

Alderson,  B* — The  words  of  the  act  support  the  ob- 
jection«  The  S2d  section  gives  the  Court  power  to  order 
the  issue  to  be  tried  in  any  other  county  or  place  than 
that  in  which  the  venue  is  laid. 

Lord  ABiNaBR,  C.  B. — We  have  no  authority  under 
the  act* 

Rule  discharged. 
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Cawthorne  v.  Cawthorne, 

Where  the  re«  JiiRLE  shewed  cause  against  a  rule  which  had  been  ob- 

pufntirf  dlL  ^*in«d  by  Knoufles,  calling  upon  the  phintiff  to  shew 

wa^  occasioned  catise  why  the  Master  should  not  tax  the  defendant  the 

to  the  right  of  costs  of  this  action^  under  the  43  Oeo.  S,  c.  46,  s.  8,  on 

to  daiiTk  set.  ^^  ground  that  the  defendant  had  been  arrested  for  4W., 

thlirth^^h  the  *"^  *^  plaitftiff  had  only  recovered  27/.  10*. ;  the  arbi- 

arbitrator  tTator,  to  whom  the  causc  Was  referred,  having  allowed 

favoorof  the  the  defendant  IS/.  10«.,  which  was  the  whole  amount  of 

JS^*of  Ihe  *«  defendant's  set-off  for  goods  supplied  to  the  plaintiff. 

set-off,  and  Fr6m  the  affidavits  in  answer  to  the  rule,  it  appeared,  that 

thereby  reduced 

the  plaintiff's  the  plaintiff,  who  was  th^  mother  of^  the  defendant,  had 
thariiie  defen-  ^^^  I^ft  a  widow,  with  a  family  of  several  daughters,  be«- 
^"\T!^  "if.'      sides  the  defendant,  and  that  their  friends  had  raised  a 

entitled  to  his  ' 

costs  under  the  sum  of  80/.  for  her,  which  she  had  lent  to  the  defendant 
ita^z.^46.  f^^^^^  purpose  of  his  carrying  on  the  business  of  het 

late  husband  for  the  benefit  of  her  family ;  that  she  had 
never  undertaken  to  pay  what  the  defendant  had  supplied 
for  the  family,  and  did  not  consider  herself  liable  for  the 
amount ;  and  that  the  defendant  was  now  in  good  circum- 
stances, and  that  she  was  in  distress ;  and  it  was  con- 
tended that  the  mere  circumstance  of  the  verdict  being 
for  less  than  the  amount  for  which  the  arrest  took  place 
was  not  sufficient,  unless  it  was  shewn  by  the  affidavits  in 
support  of  the  motion,  that  the  plaintiff  had  knowingly 
arrested  the  defendant  for  more  than  was  due. 

Knawles  cantri  contended,  that  it  must  be  taken  from 
the  finditig  of  the  arbitrator  that  the  plaintiff  was  liable  to 
pay  the  claim  set  off;  and  as  it  was  sworn  that  invoices  had 
always  been  sent  with  the  goods,  and  as  the  plaintiff  knew 
that  she  was  always  debited  in  the  defendant's  books  with 
the  amount,  she  must  have  known  of  the  set-off,  and  that 
the  reduction  there  made  by  the  arbitrator,  amounting  to 


TKINITY  TSRMi  5  WILL.  IV*  188 

one-Aifd  of  the  Bum  for  which  the  arrest  was  made,  had         1^^* 
been  freqaently  held  to  be  such  a  considerable  reduction    cawtbobub 
as  to  entitle  the  defendant  to  the  benefit  of  the  act.  ^    ^^ 

Pakke,  B. — I  think  that  the  plaintiff  had  fair  grounds 
for  disputing  the  set-offi  and  therefore  the  case  is  not  , 

within  the  act. 

The  other  Barons  concurred. 

Rule  discharged. 


Fallows  v.  Bird. 

Assumpsit.— First  count  on  a  WIl  of  exchange,  Toadeciaradon 
dated  the  IStik  August,  1834,  drawn  by  the  plaintiff  in  his  change  with  a" 
own  favour  for  65/.,  at  three  months    after   date    and  ^^i^r^c 
accepted    by   the   defendant:    second  count,    for  1002.  defendant 

pleaded  as 

for  work  and  labour  by  the  plaintiff  as  an  agent,  100/.  to  35/.,  part  of 
for  work  and  labour  as  a  surveyor  &c.,  100/.  for  interest,  ^^  d^i!^ti^n 
and  1002.  on  an  account  stated;  to  the  damage  of  the  ^''"^Ir^v,',, 

"  that  the  mil 

plaintiff  of  SOO/.  as  to  that  sum 

was  mi  flC' 

Plea.— As  to  the  sum  of  35/.  parcel  of  the  said  sum  eommodation 
of  money  in  the  said  bUl  of  exchange  in  the  said  first  ^"'h~°trito? 
count  mentioned,  the  defendant  says  that  he  accepted  the  ^ion;  and  as  to 

.  ,  A  the  sum  of  40/., 

said  bill  of  exchange,  so  far  as  respects  the  said  sum  of  other  parcel  of 
35/.,  for  the  accommodation  of  the  plaintiff,  and  upon  doned^thede- 
the  terms  that  if  defendant  should  pay  the  said  sum  of  ^la^tion,  he 

*    •'  pleaded  pay- 

851^,  the  same  should  be  returned  to  him,  and  that  he  mem  of  that 

should  not  be  liable  or  called  upon  to  pay  the  said  sum  to  court,  conciu- 

the  phuntiff;   and  the  defendant  further  says  that  the  ^miti^n^  LdT 

plaintiff  always  held  and  still  holds  the  said  bill  under  ^}^  ^^5  ^' 

those  terms;  and  this  the  defendant  is  ready  to  verify,  &c.  sums  and  the 

And  as  to  the  sum  of  40/.,  other  parcel  of  said  sums  in  fa^'count^of  ^ 

the  declaration 
mentioned,  and  not  before  pleaded  to,  Mon-assumpfii.    Upon  the  first  plea  the  plaintiflf  took  issue, 
and,  as  to  the  last  plea,  added  a  siwdHter,  but  said  nothing  as  to  the  plea  of  payment  of  money  into 
Court.    At  the  trial  the  plaintiff  obtained  a  ▼erdict  with  ZOL  damages : — Hetd,  that  there  was 
no  grawid  for  arresting  the  judgment. 
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1836.         said  declaration  mentioned^  the  defendant  says  that  the 
Fallows       plaintiff  ought  not  fiirther  to  maintain  his  action  against 
V.  the  defendant,  because  he  now  brings  into  Court  here  the 

said  sum  of  402.,  other  parcel  &c.,  ready  to  be  paid  to  the 
plaintiff.  And  the  defendant  says  that  the  plaintiff  has 
not  sustained  damages  to  a  greater  extent  than  the  said 
sum  of  40/.  in  respect  of  the  causes  of  action  in  the  said 
declaration  mentioned  as  to  that  sum.  And  this  the  de- 
fendant is  ready  to  verify,  ftc*  And  as  to  the  residue  of 
said  sums  and  promise  in  the  last  count  of  said  declara- 
tion mentioned,  and  not  before  pleaded  to,  the  defendant 
says  that  he  did  not  promise  &c. 

Replication. — As  to  said  plea  of  said  defendant  by  him 
first  above  pleaded,  the  said  plaintiff  says  that  he,  the 
said  plaintiff,  ought  not  to  be  barred  from  having  and 
maintaining  his  aforesaid  action  thereof  against  him  the 
said  defendant,  because  he  says  that  the  said  defendant 
did  not  accept  the  said  bill  of  exchange,  so  far  as  respects 
the  said  sum  of  35/.,  for  the  accommodation  of  the  said 
plaintiff,  and  upon  the  terms  that  if  said  defendant  should 
pay  the  said  sum  of  35/.  the  same  should  be  returned  to 
him,  and  that  he  should  not  be  liable  or  called  upon  to 
pay  the  said  sum  to  the  said  plaintiff  in  manner  and  form 
as  the  said  defendant  hath  above  in  his  said  first  plea  in 
that  behalf  alleged,  and  this  he  the  said  plaintiff  prays 
may  be  inquired  of  by  the  country,  &c.  As  to  the  said 
plea  of  the  said  defendant  by  him  lastly  above  pleaded, 
and  whereof  the  said  defendant  hath  put  himself  upon 
the  country,  the  said  plaintiff  doth  the  like. 

The  action  was  tried  at  the  last  Warwick  Assizes,  when 
a  verdict  was  found  for  the  plaintiff — damages  SO/.  The 
plaintiff  had  before  taken  the  40/.  out  of  Court. 

A  rule  nisi  for  arresting  the  judgment  having  been  ob- 
tained by  Gale,  on  the  ground  that  no  issue  was  joined 
upon  the  second  plea, 

Goulbum,  Serjt.,  shewed  cause. — ^The  only  question  is. 
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whether  the  record  is  not  perfect  as  it  is,  or  wlusther  the  1836. 
plaintiff*  is  not  now  in  time  to  make  it  perfect  by  adding  a 
nolle  prosequi  as  to  the  second  plea,  and  if  he  is^  the 
motion  is  premature.  The  new  rules,  which  give  the  form 
of  the  plea  of  payment  of  money  into  Court,  direct  that 
the  plaintiff^  may  reply  by  taking  the.  money  paid  in  out 
of  Court,  and  it  gives  no  form  of  a  replication,  except 
where  the  plaintiff^  has  sustained  greater  damages  than 
the  amount  of  the  sum  paid  in.  The  plaintiff  has  not 
replied  that  he  has  sustained  more  damages,  but  he  has 
taken  the  money  out  of  Court,  and  therefore  there  is  an  end 
of  that  issue;  but,  if  it  is  necessary  to  add  anything  upoQ 
the  record  to  make  it  appear  consistent,  he  is  still  in  time 
to  make  an  entry  upon  the  record  that  he  is  satisfied  as  to 
the  401.  In  the  case  o{ Fleming  v.  Langton  (a),  non^^usump* 
sii  was  pleaded  to  three  of  the  counts  of  the  declaration, 
and  a  demurrer  to  the  fourth ;  and  the  plaintiff^  having  got 
judgment  upon  the  demurrer,  he  took  out  a  writ  of  in- 
quiry  and  executed  it,  and  the  Court  refused  to  set  it 
aside  on  account  of  the  other  issues  not  having  been  dis- 
posed of,  and  said  that  a  nolle  prosequi  might  be  entered 
on  the  roll  when  the  final  judgment  was  entered*  The 
same  point  was  determined  in  Duperoy  v.  Johnston  (6)» 
Here  all  the  issues,  except  as  to  that  upon  the  40L,  have 
been  found  in  favour  of  the  plaintiff  by  the  jury.  The 
finding  of  that  issue  must  therefore  become  immaterial. 

Gale,  in  support  of  the  rule. — The  jury  could  not  pro- 
perly try  the  issues  on  this  record,  because  as  to  one  of 
them  no  issue  was  joined.  These  must  be  considered  as 
several  pleas  to  different  parts  of  the  plaintiff's  claim, 
though  all  make  but  one  defence  (c).  All  the  issues  ought 
to  have  been  disposed  of,  and  it  ought  to  have  been  shewn 
on  the  record  what  has  been  done  upon  the  issue  as  to 
the  payment  of  the  401.    The  jury  could  not  take  notice 

(a)  1  Strange,  532.  [b)  7  T.  R.  472. 

(c)  Co.  Litt.  304. 
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1835.  of  that  plea,  becausis  no  issue  vna  jmnediipon  it;  it  was 
impossible  for  the  jury  to 'know  whether  the  plea  was  ad- 
mitted to  be  true  or  not,  and  the  verdict  giTen  may  have 
included  part  of  the  40/»  as  damages.  The; cases  cited 
have  no  reference  to  diis- question:  those  cases  only  shew 
that  where  there  are  sevesral  .counts  the  plaintiff  may 
abandon  some  of  the  counts,  and  take  a  verdict  upon  the 
others;  but  here  be  has  gonetto  trial  generally; upon  the 
whole  of  the  record,  and  the  verdict  was  given^geoerally 
when  there  was  no  issue  joined  as  to  part  of  tbe<pUinti0?s 
demand :  it  is  therefore  a  discontinuance,  and  the  judgment 
must  be  arrested. 

Lord  >  Abinoer,  C.  B.— ^I  think  there  is  no  ground  for 
arresting  the  judgment>.  and  that  there  was  no  otCiasiDn  U^ 
have  entered  a  nolle  f)rosequi  before  the  trial :  it  is  the 
mode  in  which  the  defendant  has  pleaded  that  has  intro- 
duced all  the  perplexity ;  for  the  defendant  does  not  fdlow 
the  form  given  by  the- rules,  bathe  saya  that  as  to  40A  the 
plaintiff  has  sustained  no  damages  to  more  than  4f)L  If 
the  proper  form  of  plea  had  been  adopted,  the  plaintiff 
might  have  replied  in  the  usual  way ;  and,  in  the  way  in 
which  the  pleas  are  pleaded,  it  appears  to  me  that  the 
plaintiff  had  a  right  to  treat  them  all  as  one  plea,  and  that 
he  has  taken  issue  upon  every  thing  that  he  could,  for  he 
could  not  say  diat  he  had  sustained  more  damages  than 
the  40/.  pdd  into  Court,  as  it  was  pleaded  only  to  401.  on 
the  face  of  the  record.  The  judgment  appears  to  he  right, 
and  ought  not  to  be  disturbed. 

AcDBRSON,  B«— I  aim  of  the  same  opinion.  It  appears 
to  me  that  all  the  pleas  must  be  taken  as  one.  TShe  plea 
concludes  with  a  verification,  though  there  is  nothing  to 
reply  to  it;  for  how  could  there  have  been  greater  damages 
than  40/.  found  upon  this  plea,  .which  is  expressly  con- 
fined to  40/.  The  form  given  by  the  new  rules  concludes 
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with  a  ▼erification,  becatise  that  is  pleacled  to  the  whole        1836. 
declaration,  and  not  to  a  specific  sum.  as  it  is  here.    A      ^T"^' 

,  Falm)w» 

miscontuuance  is  cured  by  verdict.      The  rule  must  be  «. 

discharged. 

60RNBY9  B.,  concurred. 

Rule  discharged. 


Cock  v.  Coxwell. 

X  HIS  was  an  action  on  a  bill  of  exchange,  by  the  plain-  in  an  action  on 
tiff  as  indorsee,  against  the  defendant  as  acceptor.    The  ^ange  4^ntt 
defendant  pleaded  that  he  did  not  accept  the  bill,  on  which  ^|?^  acceptor, 
issue  was  joined.    At  the  trial  before  the  under-sheriff  of  pleaded  that  he 
Middlesex^  the  def<^ndant  proved  that  Hawkes,the drawer,  the  m^^^eU, 
had  altered  the  date  of  the  bill  from  the  6th  of  December  ***f  *!!"?"- 

petent  for  him 

to  the  Idth  of  December;  it  was  also  proved,  that  it  was  under  this  plea 
an  accommodation  bill,  as  between  the  defendant  and  the  dence,  that 
drawer.     It  was  objected  on  the  part  of  the  plaintiff  that  Si^i'bmT'*' 

evidence  of  alteration  of  the  date  was  not  admissible  upon  i;;»teriai  altera- 
tion was  made 

the  plea  of  noiwicceptance ;  that  that  plea  merely  put  in  in  the  date, 
issue  the  fact,  whether  the  defendant  accepted  the  bill  Ihe'biii. 
which  was  produced,  and  which  it  was  proved  that  he  did, 
and  that  the  alteration  of  the  bill  since  its  acceptance  by  the 
defendant  was  a  fact,  which,  since  the  new  rulep,  could  only 
be  made  available  on  the  part  of  the  defendant  by  plea. 
These  objections  were  overruled,  and  it  was  left  to  the 
jury  to  say,  whether  the  bill  was  altered  since  the  accept- 
ance, and  if  they  thought  it  had  been,  they  were  directed 
to  find  a  verdict  for  the  defendant.  The  jury  having 
found  ^or  the  defendant — -. 

Thomas  moved  to  set  aside  that  verdict,  and  to  have  a 
new  trial,  on  the  ground  of  misdirection,  and  the  admis- 
sion of  improper  evidence  by  the  under-sheriff.    The  new 
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1835.  rules,  he  contended,  were  sufficient  to  include  a  defence 
like  the  present.  They  directed,  that  all  matters  in  confesr 
sion  and  avoidance,  as  well  those  by  way  of  discharge  as 
those  which  shew  the  transaction  to  be  void  or  voidable 
in  point  of  law,  on  the  ground  of  fraud  or  otherwise,  shall 
be  specially  pleaded.  This  defence,  therefore,  was  a 
matter  in  confession  and  avoidance;  for  the  defendant 
could  not  deny  that  he  had  accepted  a  bill  for  the 
drawer,  but  his  defence  was,  that  after  it  was  drawn  his 
liability  was  discharged  by  the  drawer  making  the  bill 
void  by  altering  it;  and  in  one  case,  a  plea  of  this  sort  was 
put  upon  the  record,  and  no  objection  was  taken  to  it*  If 
such  a  plea  can  be  pleaded,  it  ought  to  have  been  in  this 
case,  because  otherwise  the  plaintiff  is  taken  by  surprise, 
which  it  is  the  object  of  the  new  rules  to  prevent ;  upon 
the  present  occasion,  the  plaintiff  was  quite  unconscious  of 
the  nature  of  the  defence  which  the  defendant  intended 
to  set  up,  and  concluded  that  the  only  point  in  dis* 
pute  was,  whether  it  was  the  defendant's  handwriting  to 
the  bill,  which  was  proved  by  his  own  admission.  The 
plaintiff  might,  if  he  had  been  aware  of  the  defence,  have 
been  prepared  with  evidence  to  rebut  it ;  and  in  a  late 
case  in  the  Common  Pleas,  of  Bamett  v«  Gloigap  (a),  it 
was  held  that  an  objection  taken  by  the  defendant,  that 
the  contract  upon  which  the  plaintiff  declared  ought 
to  have  been  in  writing,  was  not  available,  because  the 
fact  ought  to  have  been  specially  pleaded.  There  is  an* 
other  point  upon  which  this  motion  is  made — that  the  bill 
being  an  accommodation  bill  made  between  the  defisndant 
and  the  drawer,  could  not  be  said  to  have  been  negotiated 
till  it  was  given  to  the  plaintiff,  who  was  an  indorsee  for 
value,  and  the  alteration  was  made  before  the  bill  was  in«> 
dorsed  to  the  plaintiff. 

(a)  Ante,  vol.  3,  p.  625. 
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BoLLAND,  B. — I  am  of  opinion  that  the  new  rules  of  1835. 
pleading  do  not  apply  to  this  case.  The  plea  is,  that  the  de- 
fendant never  accepted  the  bill  upon  which  the  plaintiff  has 
declared,  and  which  he  produced  in  evidence,  that  is,  that 
he  never  accepted  the  altered  bill;  and  I  think  it  cannot  be 
said  that  he  ever  did  accept  the  altered  bilL 

Alderson,  B. — The  plea  puts  in  issue  the  fact,  whe- 
ther the  defendant  accepted  the  bill ;  and  under  that  plea 
I  think  the  evidence  was  properly  admitted. 

Gurnet,  B.,  concurred. 

Rule  refused* 


Epge  0.  Shaw  and  Wife. 

ARCHBOLD  shewed  cause  against  a  rule  which  had  where  m 
been  obtained  by  Humfrey  for  setting  aside  the  verdict  ^ned,^der 
for  the  defendant,  and  for  a  new  trial.     The  trial  had  the  Writ  of 

taken  place  before  the  under-sheriff,  under  the  provisions  trial  before  the 
of  the  Writ  of  Trial  Act ;  but  it  appeared  that  the  writ,  Jum  indor»ed 
having  been  produced  in  evidence,  was  indorsed  for  58/.  "'^"'ci'i^J^"' 
The  action  was  brought  for  goods  supplied  to  the  defen-  H^id,  that  the 
dant's  wife  before  marriage.  The  bill  of  particulars  claimed  getastde^though 
only  161.  10*.  8rf.     There  was  no  plea  of  payment,  and  ^^^  toTiui''*** 
the  objection  was,  that  evidence  had  been  admitted  for  •»«'o"  *«  ■*>«'- 

t       m   n      -»  i.fl  1111  1  1.  I        Iffwithoutmak- 

the  defendant,  which  could  only  have  been  let  m  under  ing  any  objec- 
that  plea.     It  did  not  appear  by  whom  the  order  for  the      where  a 
writ  of  trial  had  been  obtained;  but  it  was  now  objected  ««8«i8.proper 

^        ^       to  be  tried  by 

by  Humfrey^  on  the  part  of  the  defendant,  that  the  sheriff  the  sheriff  un- 

1     1         .      .    «.  ^.  der  the  Writ  of 

had  no  junsdjction.  Trial  Act,  hot 

by  mistake  a 
larger  sum  is 

Gurney,  B — The  order  for  trial  must  have  been  im-  J^'J^a^n'^* 

plaintiff  claims, 
aod  than  is  allowed  by  the  act,  the  Court  will  allow  the  writ  to  be  amended. 

VOL.  IV.  O  D.  P.  C. 
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1836.         properly  obtained:  the  Verdict    must  therefore  be  set 
aside. 

Alderson,  B. — ^There  is  no  doubt  but  that  this  was  a 
proper  case  to  be  tried  before  the  sheriff;  but  the  writ 
must  be  amended  by  inserting  the  sum  claimed  by  the 
particulars.  The  act  (a)  only  applies  to  actions  where  the 
sum  indorsed  upon  the  writ  does  not  exceed  20/« 

Rule  absolute  (6). 

(a)  3&4WilL4,  C.42,  8. 17. 
(b)  See  Watton  v.  Abbott,  ante,  vol.  2,  p.  215. 


MUPPIN    V>   GiLLATT. 

A  modon  for  a  JUlEA  TON  applied  for  a  new  trial.  The  trial  had  taken 
»L^toJd  be.  place  before  the  sheriff  in  the  country  under  the  Writ  of 
fore  the  sheriff    Xrial  Act.    He  Said  he  had  been  unable  to  procure  the 

under  the  Wnt  «»        .       «  mi 

of  Trial  Act        sheriff's  notes,  nor  bad  he  got  an  affidavit  of  facts.    The 

must  be  made  .•       ^  j  x-l         -j 

within  the  four    question  turned  upon  the  evidence, 

dayst  tuad  if  the 
sheriff's  notes 

cannot  be  Ob-  Parke,  B.-«We  Cannot  hear  such  a  motion  without 

that  time,  there  having  the  notes  or  an  affidavit,  and  that  affidavit  should 

daUffidari?of  ^*^  been  procured  in  proper  time.     The  rule  must 

^^*^  therefore  be  refused. 

Alderson,  B. — It  would  have  been  sufficient  to  have 
had  either  the  notes  or  an  affidavit ;  but,  in  the  absence  of 
either,  we  must  presume  the  verdict  is  right. 

Rule  refused. 


TRINITY    TBIiM,  5  WILL.  IV.  191 

1835. 
KiRBY   0.    SmOWDBN. 

Hoggins  moved  for  a  rule  calling  upon  the  plaintiff  a  defendant. 
to  show  cause  why  he  should  not  deliver  particulars  of  his  Jj^ji^Vwrit  of 
demand  within  two  days,  or,  in  case  of  his  not  so  doing,  summons,  ob- 

,         tained  an  order 

why   the   defendant  should   not   be   at    liberty   to   sign  for  particulars 
judgment  of  nonpros.     The  defendant  was  served  about  j.*  ^^*  Afte"*" 
three  months  since  with  a  writ  of  summons,  and  imme-  '^"ting  three 

months,   the 

diately  took  out  a  summons  for  particulars  of  demand,  plaintiff  refused 
before  the  declaration  had  been  delivered.      The  plaintiff  ^he  action,  or  to 
had  since  been  frequently  required  to  go  on,  or  to  enter  *°^^V(hl'^*' 
a  siet  processus^  but  he  had  refused  to  do  either.  Court  refused 

an  application 
to  compel  him 

Alderson^  B- — This  is  a  novel  application,  and  !">"•<»- 
think  I  ought  not  to  establish  a  precedent  of  this  sort. 
The  practice  is,  that  if  the  plaintiff  does  not  proceed  within 
twelve  months,  the  cause  will  be  out  of  Court:  if  that 
time  is  too  long,  there  should  be  a  new  rule  of  court  to 
alter  it.     The  rule  must  be  refused. 

Rule  refused. 


Paine  and  Another,  surviving  Executors,  r.  Emery. 

t^OVENANT. — The  declaration  stated,  that,  on  the  3rd  i„  covenant  the 
day  o(  December,  A.  D.  1825,  by  a  certain  indenture  then  g^t^^iYtharihe 
made  between  James  Paine  deceased  of  the  one  part,  and  defendant  cove- 
the  defendant  of  the  other  part,  (with  a  proferi  in  ^rtain  sunTof^ 
curiam,)  after  reciting  as  therein  is  recited,  the  said  de-  JJin^^me!  Up*on 
fendant^r  the  considerations  therein  mentioned,  amongst  oy^^  the  cove- 

nant  appeared 

otber  things,  did  for  himself,  his  heirs,  executors,  and  to  be  to  pay  the 
administrators  covenant,  promise,  and  agree  to  and  with  "m"!  and  !!iso 
the  said  James  Paine  deceased,  his  executors,  admiois-  ^'^/^J^rUcuiar 

'  place.  The  de- 

trators,  and  assigns,  that  he  the  said  defendant,  his  heirs,  fendant  de- 
murred, and 

assigned  the 
variance  as  a  cause  of  demurrer : — Held,  that  there  was  no  material  variance. 

O  g 
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1836.  executors,  administrators,  or  assigns,  or  some  or  one 
of  them,  should  and  would  well  and  truly  pay,  or  cause  to 
be  paid,  unto  the  said  J.  Paine  deceased,  his  executors, 
administrators,  or  assigns,  the  sum  of  100/.,  and  interest 
for  the  same  at  the  rate  of  51.  for  100/.  for  a  year, 
on  the  3rd  day  of  June  then  next  ensuing  the  day  of  the 
date  of  the  said  indenture,  without  any  deduction  or 
abatement  for  taxes,  or  any  other  matter,  cause,  or  thing 
whatsoever,  by  authority  of  Parliament,  or  otherwise 
howsoever,  according  to  the  true  intent  and  meaning  of 
the  said  indenture,  as  by  the  said  indenture  (reference 
being  thereunto  had)  will,  amongst  other  things,  more 
fully  and  at  large  appear.  Nevertheless,  the  said  plaintiffs 
in  fact  say,  that  the  said  defendant  did  not  nor  would 
well  and  truly  pay,  or  cause  to  be  paid,  unto  the  said 
James  Paine  in  his  lifetime,  since  deceased,  the  said  sum 
of  100/.,  and  interest  for  the  same  as  aforesaid,  on  the 
said  3rd  day  of  June  then  i^ext  ensuing  the  day  of  the 
date  of  the  said  indenture  as  aforesaid,  although  the  said 
•/•  Paine  deceased  was  then  living,  but  therein  failed  and 
made  default;  and  thereupon,  and  in  the  lifetime  of  the 
said  «/.  Paine  deceased,  to  wit,  on  the  day  and  year  last 
aforesaid,  there  became  and  was  due  and  owing  from  the 
said  defendant  to  the  said  J.  Paine  deceased,  for  and  on 
account  of  the  said  sum  of  100/.,  and  interest  thereon 
until  the  said  Srd  day  of  June  next  ensuing  the  day  of 
the  date  of  the  said  indenture  as  aforesaid,  a  large  sum  of 
money,  to  wit,  the  sum  of  100/.  above  demanded,  and 
9L  lOs.  for  interest  as  aforesaid,  whereby  an  action  ac- 
crued to  the  said  •/.  Paine  in  his  lifetime,  since  deceased, 
to  demand  and  have  of  and  from  the  said  defendant  the 
sum  of  100/.  above  demanded,  and  the  said  sum  of  S/.  \0s, 
for  interest  as  aforesaid.  Breach,  non-payment  to «/.  Paine, 
or  to  the  plaintiff's  executors,  &c. 

Demurrer. — And  the  defendant  A.  B.  comes  and  prays 
oyer  of  the  said  indenture,  and  it  is  read  to  him  in  these 
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words,  to  wit: — "This  indenture^  made  the  3rd  day  of        1835. 
December f  in  the  sixth  year  of  the  reign  of  our  sovereign 
lord    George  the  Fourth,   by  the  grace  &c.,  King,  De- 
fender of  the  Faith,  and  in  the  year  of  our  Lord  1825, 
between    Thomas  Emery  of  Porion  in  the    county  of 
Bedford,  thatcher,  of  the  one  part,  and  J.    Paine  of 
Gamlingay  in   the    county   of  Cambridge^  yeoman,  of 
the  other  part/witnesseth,  that,ybr  and  in  consideration  of 
the  sum  of  100/.  of  lawful  money  of  Great  Britain  in  hand 
well  and  truly  paid  by  the  said  J.  Paine,  at  or  immediately 
before  the  sealing  and  delivery  of  these  presents,  the 
receipt  whereof  he  the  said  Thomas  Emery  doth  hereby 
acknowledge,  and  of  and  from  the  same  and  every  part 
thereof  doth  acquit,  release,  and  discharge  the  said  J. 
Paine,  his  heirs,  executors,  administrators,  and  assigns, 
and  every  of  them  for  ever  by  these  presents,   he,  the 
said  Thomas  Emery,  hath  granted,  bargained^  sold,  and 
demised,  and  by  these  presents  doth  grant,  bargain,  sell, 
and  demise,  unto  the  said  J.  Paine,  his  executors,  admi- 
nistrators, and  assigns,  all  that  cottage  or  tenement,  &c. 
yielding  and  paying  therefore  the  rent  of  a  pepper-corn 
only  on  the  feast  day  oi  St.  Michael  the  Archangel,  if  the 
same  shall  be  lawfully  demanded :   provided  always,  and 
upon  this  express  condition,  nevertheless,  that  if  the  said 
Thomas  Emery,  his  heirs,  executors,  administrators,  or 
assigns  do  and  shall  well  and  truly  pay,  or  cause  to  be 
paid  unto  the  said  James  Paine,  his  executors,  adminis- 
trators, and  assigns,   at  or  in  the  porch  of  the  parish 
church  of  Oamlingay  aforesaid,  the  full  and  just  sum  of 
100/.  of  lawful  money  of  Great  Britain,  with  interest  for 
the  same  of  like  lawful  money,  at  the  rate  of  5/.  for  every 
100/.  for  a  year,  on  the  3rd  day  of  June  now  next  ensuing 
the  day   of  the  date  hereof,  without  any  deduction  or 
abatement  fur  taxes,  or  any  other  matter,  cause,  or  thing 
whatsoever,  by  authority  of  Parliament,  or  otherwise  bow- 
soever,  then  from   and  immediately  after  such  payment 
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1885.  80  to  be  made  as  aforesaid,  these  presents  and  the 
said  term  of  1000  years  hereby  granted  shall  ceasei  de- 
termine, and  be  void,  any  thing  herein  contained  to  the 
contrary  thereof  in  any  wise'  notwithstanding.  And  the 
said  Thomas  Emery  doth  hereby  for  himself,  his  heirs, 
executors,  and  administrators,  covenant,  promise,  and 
agree  to  and  with  the  said  James  Paine,  his  executors, 
administrators,  and  assigns^  in  manner  following :  that  is  to 
say,  that  he  the  said  Thomas  Emery,  his  heirs,  executors, 
administrators,  or  assigns,  some  or  one  of  them,  shall  and 
will  well  and  truly  pay  or  cause  to  be  paid  unto  the  said 
J.  Payne,  his  executors,  administrators,  or  assigns,  the 
said  sum  of  100/.,  and  the  interest  for  the  same  as  afore- 
said, ai  the  time,  place,  and  in  manner  hereinbefore  limited 
or  appointed  for  the  payment  thereof,  according  to  the 
true  intent  and  meaning  of  these  presents,  without  any 
deduction  or  abatement  out  of  the  same,  or  any  part 
thereof  as  aforesaid.*'  Which  being  read  and  heard,  the 
defendant  by  his  attorney  says,  that  the  declaration  of  the 
plaintiff  is  not  sufficient  in  law ;  and  for  cause  of  de- 
murrer  the  defendant  saith,  there  is  a  material  variance  be- 
tween the  covenant  set  forth  in  the  declaration  and  the  cove- 
nant mentioned  in  the  deed  read  to  the  defendant  as  afore- 
said on  oyer,  and  above  set  forth  by  the  defendant  in  this 
Court;  viz.  that  the  covenant  declared  on  is  a  covenant  for 
the  payment  by  the  defendant  of  the  sum  of  money  therein 
mentioned  generally,  whereas  the  covenant  contained  in 
the  said  deed  is  a  covenant  to  pay  the  same  at  a  particular 
place,  to  wit,  at  or  in  the  porch  of  the  parish  church  of 
Handingay  aforesaid,  and,  for  any  thing  that  appears 
upon  the  face  of  the  declaration,  he,  the  defendant,  might 
have  been  at  the  time  and  place  specified  in  the  covenant 
in  the  said  deed  ready  with  his  said  money,  and  willing 
to  pay  the  same  to  the  plaintiff,  if  he,  the  plaintiff,  bad 
been  then  there  to  receive  the  same ;  so  that  on  the  face  of 
the  record,  there  does  not  appear  that  any  breach  of 
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covenant  bad  been  committed  by  the  defendant ;  and  also  1835. 
for  that  the  declaration  alleges  the  said  covenant  to  have 
been  made  by  the  defendant  for  the  considerations  therein 
mentioned,  whereas  the  said  deed  contains  but  one  con- 
sideration only  for  the  said  covenant  by  the  defendant ; 
and  for  that  upon  the  whole  of  the  pleadings  no  cause  of 
action  appears  to  have  arisen ;  and  for  that  the  declaration 
is  in  other  respects  defective  and  inartificial. 
Joinder  in  demurrer. 

Plattf  in  support  of  the  demurrer. — The  question  is, 
whether  the  variance  between  the  covenant  as  set  out  in 
the  declaration  and  that  set  out  in  the  deed  on  oyer,  is  or 
is  not  a  material  variance.  That  it  is  a  material  variance 
is  clear  from  several  authorities.  In  Com.  Dig*  tit.  Con^ 
ditian,  G.  9,  it  is  laid  down,  that  if  a  place  certain  be 
limited  for  payment,  the  obligor  is  not  bound  to  pay  at 
another  place ;  and  1st  Roll.  Abr.  4A&f  L  5S,  and  444*, 
/•  7,  is  cited  as  the  authority  for  that  position.  Rowe  v. 
Young  (a)  is  also  an  express  authority  to  the  same  effect. 
There  it  was  held,  that  if  an  acceptor  accept  a  bill  of  ex- 
change payable  at  a  particular  place,  he  does  not  thereby 
undertake  to  pay  generally,  but  only  at  the  place  pointed 
out  by  the  acceptance.  It  has  been  frequently  held,  that 
a  general  covenant  to  pay  binds  the  covenantor  to  pay  any 
where;  the  covenant,  therefore,  as  stated  in  this  decla^ 
ration,  must  be  construed  as  an  undertaking  to  pay  at  any 
place,  whereas,  in  point  of  fact,  the  covenant  is  only  to  pay 
at  one  particular  place.  The  declaration,  therefore,  re- 
presents the  defendant's  contract  to  be  much  more  exten- 
sive than  it  really  is,  and  the  variance  is  therefore  material. 
Another  variance,  which  is  also  made  a  ground  of  special 
demurrer,  is,  that  the  declaration  states  that  there  were 
several  considerations  for  the  covenant  entered  into  by  the 

(a)  2  Brod.  &  Bing.  165,  in  error. 
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defeodant ;  whereas,  in  fact,  there  is  but  one  consideration 
mentioned  in  the  deed,  viz.  the  payment  of  lOOl,  The 
only  remaining  question  is,  whether  the  defendant  is  cor- 
rect in  taking  advantage  of  this  objection  on  demurrer. 
SachevereU  v.  Froggatt(a)  is  an  express  authority  that  he 
may;  and,  though  no  doubt  it  might  be  taken  advantage 
of  on  the  plea  of  non  est  /actum  also,  yet  it  is  open  for 
the  defendant  to  do  either  the  one  or  the  other. 


Wighlman,  in  support  of  the  declaration. — The  ques- 
tion of  variance  cannot  be  raised  upom  demurrer;  because, 
when  the  defendant  sets  out  the  deed  on  oyer,  he  makes 
it  part  of  the  declaration ;  and  unless,  upon  looking  at  the 
whole  of  the  declaration  it  appears  clear  that  the  action 
cannot  be  maintained,  the  plaintiff  is  entitled  to  judgment. 
Snett  V.  Snell {by  18  an  authority  to  that  effect.  There 
Bayleff,  J.,  says,  **  If  a  plaintiff  states  the  legal  effect  of 
a  deed,  the  defendant  has  a  right  to  see  it  on  oyer;  and  if 
the  meaning  varies  from  that  attributed  tait  in  the  decla- 
ration,'in  order  to  take  advantage  of  that  variance,  he 
should  plead  non  est  factum^  without  setting  out  the  deed. 
If  it  does  not  support  the  breach,  he  should  set  it  out  and 
demur.  If,  however,  be  sets  out  the  deed  on  oyer,  and 
pleads  non  estfactum^  the  only  question  at  the  trial  of  that 
issue  is,  whether  the  deed,  whereof  the  tenor  is  set  out, 
was  executed  by  the  defendant  or  not'*  So  in  Ross  v. 
Parker{c),  it  was  held  that  if  the  defendant  set  out  upon 
oyer  a  deed  upon  which  the  declaration  is  framed^  he 
cannot,  on  demurrer,  take  advantage  of  a  variance  in  an 
immaterial  part  between  the  deed  as  stated  in  the  decla- 
ration, and  as  set  out  on  oyer.  SachevereU  v.  Froggatt  is 
also  an  authority  in  favor  of  the  plaintiff;  for,  from  that  it 
appears  that  it  is  not  because  there  is  merely  a  variance 


(a)  2  Saund.  367.  (6)  4  B.  &  C.  741 ;  7  D.  &  R.  249. 

(c)  1  B.  &  C.  358 ;  2  D.  &  R.  662. 
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between  the  covenaiit  in  the  deed  and  that  stated  in  the  1836. 
declaration  that  the  defendant  is  at  liberty  to  set  out  the 
whole  deed  on  oyer  and  demur,  but  it  is  necessary  that 
there  should  be  such  a  variance  as  shows  that  the  plaintiff 
has  no  cause  of  action  on  the  deed.  Here  the  plaintiff 
alleges  that  the  defendant  covenanted  to  pay,  and  the  de- 
fendant, by  setting  out  the  deed,  has  shown  how  that  pay- 
ment was  to  be  made ;  but  he  does  not  thereby  negative 
the  fact,  that  the  defendant  covenanted  to  pay  the  money, 
which  is  all  that  the  plaintiff  has  alleged  in  his  declara- 
tion ;  and  the  observations  of  Bayley^  J*,  in  Rawe  v. 
Yaung{(i)f  fully  support  this  declaration.  '^  Another  rule 
on  the  subject  of  demands  (he  says)  I  take  to  be  this,  that 
the  fixing  a  special  time  and  place  for  payment  will  not 
make  an  actual  demand  at  that  time  and  place  necessary, 
as  part  of  the  plaintiff^s  titie^  in  a  case  in  which  otherwise 
the  demand  would  not  be  necessary ;  but  that,  in  that  case 
also,  a  tender  or  readiness  to  pay  at  the  time  and  place  is 
matter  of  defence,  and  of  defence  only.  An  award  directs 
money  to  be  paid  at  a  given  time  and  place.  In  an  action 
on  such  an  award,  does  the  declaration  allege  any  demand 
at  that  time  or  place?— certainly  not.  Upon  an  appli- 
cation inde  for  an  attachment,  is  not  the  attachment  con- 
stantly granted,  though  personal  demand  was  not  made  at 
the  time  or  place,  and  though  attendance  at  the  time  or 
place  is  not  stated  ?" 

Lord  Abimger,  C.  B. — The  observations  of  Baylet/^  J., 
first  quoted,  appear  to  me  to  suppose  that  the  covenant 
is  properly  set  out.  If  the  covenant  stated  in  this  declara- 
tion had  substantially  varied  from  that  in  the  deed,  so 
that  the  breach  did  not  appear  to  be  a  breach  of  the  co- 
venant in  the  deed,  I  think  the  declaration  would  have 
been  bad  on  demurrer ;  but,  upon  the  whole,  it  appears  to 
me  that  the  covenant  must  be  looked  upon  as  general; 
and  the  plaintiff  is  therefore  entitled  to  our  judgment. 

(a)  2B.k  Bing.  232. 
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1896.  Aldbrson,  B. — The  covenant  stated  in  the  declaration 

is  merely  a  covenant  to  pay ;  it  may  be  either  a  covenant 
to  pay  generally,  or  at  a  particular  place.  If  the  covenant 
set  out  in  the  deed  could  be  considered  merely  as  a  cove- 
nant to  pay  at  a  particular  place,  and  at  that  place  only,  it 
would  be  a  particular  species  of  covenant,  and  there 
would  be  a  material  variance ;  but  if  it  includes  both  a 
covenant  to  pay,  as  well  as  to  pay  at  a  particular  place, 
then,  looking  at  the  deed  and  the  declaration  together, 
it  appears  to  me  that  there  is  no  material  variance. 

BoLLAND  and  Gurney,  Bs.,  concurred. 

Judgment  for  the  plaintiff. 


Morris  r.  Smith. 

ir  the  defendant  jSUSBY  shcwed  causc  against  a  rule  which  had  been 
semce'ofa'  obtained  by  Miller  calling  upon  the  plaintiff  to  shew 
writ  of  sum-       causc  whv  the  declaration  should  not  be  set  aside  forirrecu- 

mons  before  the  ^  ^ 

eight  days  are  larity.  Tlic  defendant  had  appeared  to  tlie  writ  of  sum- 
plaintiff  may  mons  on  the  seventh  day,  and  the  plaintiff  afterwards  on  the 
after^dMiare  ^*™®  ^^  declared  against  him.  It  was  contended,  that  as 
against  him,  under  the  old  practice  the  plaintiff  might  declare  as  soon 

without  waiting  *         .       . 

till  the  eight  as  the  defendant  was  in  court,  there  was  nothing  to  pre- 
^xtt^y^^^'       vent  the  plaintiff  declaring  against  the  defendant,  though 

the  eight  days  had  not  expired. 

Miller,  being  called  upon  by  the  Court  to  support  the 
rule,  contended,  that,  whatever  might  formerly  have  been 
the  practice,  such  a  declaration  was  irregular  since  the  Uni- 
formity of  Process  Act.  Formerly  a  plaintiff  might  have  de- 
clared de  bene  esse;  but  it  was  expressly  decided  in  Fish  v. 
Palmer  (a),  that  a  plaintiff  had  no  right  to  declare  de  bene 

(a)  Ante,  vol.  2,  p.  460. 
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tsse  before  tbe  expiration  of  the  eight  days;  and  it  wai  now  .  I8d5. 
contended,  upon  the  constraction  of  the  1 1th  section  of  tbe 
Uniformity  of  Process  Act,  which  directs  that  all  necessary 
proceedings  to  judgment  and  execution  may  be  had  at  the 
expiration  of  eight  days  from  the  service  of  the  writ,  that  it 
was  not  intended  to  allow  a  plaintiff  to  proceed  before ;  and 
thatthedefendant  having  the  whole  of  the  eight  days  within 
which  to  settle  the  action  and  pay  the  costs,  he  would  be 
deprived  of  a  portion  of  that  time  if  the  plaintiff  could  de- 
clare against  him  before  it  had  expired.  It  was  further 
contended,  that  it  made  no  difference  whether  the  defen- 
dant had  appeared  or  not. 

Lord  Abinobr,  C.  B. — It  appears  to  me  that  this  mo- 
tion is  too  early.  If  the  defendant,  in  consequence  of  not 
pleading  within  the  time  given  him  by  the  plaintiff,  had  had 
judgment  signed  against  him,  and  afterwards  moved  to  set 
it  aside,  the  question  would  then  have  arisen,  whether  the 
plaintiff  could  reckon  the  time  so  as  to  include  any  portion 
of  the  eight  days ;  but,  upon  general  principle,  I  think 
the  plaintiff's  proceedings  are  correct. 

BoLLAND,  B. — The  act  gave  eight  days  for  the  benefit 
of  the  defendant;  and  if  he  appears  sooner  than  is  neces- 
sary, I  think  he  must  be  considered  as  waiving  the  re* 
mainder  of  the  time. 

Alderson,  B. — The  11th  section  of  the  act  does  not 
appear  to  me  to  affect  the  question.  That  enactment  was 
merely  for  the  purpose  of  remedying  the  evil  complained 
of,  that  no  proceedings  could  be  had  in  vacation  upon 
writs  returnable  within  four  days  of  the  end  of  any  term ; 
that  is  the  inconvenience  recited  in  that  section,  which 
was  enacted  for  the  purpose  of  remedying  it.  By  the 
general  law  of  the  land,  a  plaintiff  was  always  at  liberty ,to 
declare  when  the  defendant  bad  appeared.     Now,  writs 
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18d5.        are  returnable  at  the  time  of  service^  and  the  defendant 
has  thought  proper  to  appear  before  it  was  necessary ;  the 


Morris 


9'  plaintiff  was  therefore  at  liberty  to  declare  against  him, 

without  waiting  till  the  eight  days  had  expired. 


GuRNEYy  B.,  concurred. 


Rule  discharged  with  costs. 


Williams  r.  Waring. 
Where  a  defen-  JjjLlLLER  shewed  cause  against  a  rule  which  had  been 

dant  wu  charg- 
ed in  execution   obtained  by  «7.  Jervu  for  discharging  the  defendant  out  of 

donwd  to  satisfy  ^^®  custody  of  the  AieuSoi  Denbighshire ,  on  two  grounds: 
188/.  9«.,  and    Jirsiy  that  he  was  not  charged  in  execution  within  two 

interest  of  •^        '  ^  © 

1561.  until  paid:  terms  after  judgment  signed;  and  secondly^  that  he  was 
that  was  not  improperly  charged  in  execution  for  an  uncertain  amount 
dT**  *  enf  as"  ^^  interest.  It  appeared  that  the  writ  was  delivered  to  the 
to  entitle  the      under-sheriff 's  deputy  in  London^  in  MicJuielmM  Term, 

defendant  to  bis...  ii  i*     %  ,..  , 

discharge,  but  wbich  was  the  last  of  the  two  terms,  and  m  time  to  have 
course  XnAfN  ^'  *^"^  ^^  ^^  gaoler  at  Denbigh^  where  the  defendant  was 
the  defendant     in  custodvy  within  the  term,  but  the  writ  was  not  in  fact 

to  ha^e  moved 

to  have  the  in-    delivered  to  the  gaoler  till  the  day  after  the  term.     The 

right    ^  ^      ^^^^  ^^^  indorsed  to  satisfy  188/.  9^.,  and  interest  on  the 

a  writ  to        gyjn  Qf  156/^  until  paid.     It  was  contended,  in  answer  to 

charge  a  defen-  '^  ^  ' 

dant  in  execu-  the  rule,  that  there  was  nothing  irregular  at  present,  and 

livered  to  the  that  it  did  not  appear  that  the  defendant  was  charged  in 

d^u^'faiL'  execution  for  too  much;  and   that  the  delivery  to  the 

dam  witiiin  the  deputy  in  Lofidofi  in  time  was  sufBcienL      On  the  other 

second  term :  *■ 

but  was  not  de-  hand,  it  was  contended,  that  taking  the  body  in  exe- 
gaoierinthe^  cution  was  a  satisfaction,  and  that  therefore,  after  that, 
county  tiUafter  interest  could  not  run  on ;  and  that  perhaps,  in  consequence 
JTeUthatUie  of  that  MTong  indorsement,  the  defendant  might  be  de- 
regularly  charg-  tained  in  custody  longer  than  he  ought  to  be.  It  was  also 
ed  in  execution,  contended  that  the  writ  ought  to  have  been  lodged  at  the 
gaol  within  the  term. 
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Lord  AbinoeRi  C.  B. — If  the  defendant  was  shewn  to         I8d6. 
have  been  ready  to  pay  or  to  have  tendered  what  was      "     ' 
due^  we  might  have  entertained  this  motion;  but  at  pre-  «- 

sent  it  appears  to  me  that  the  proper  application  should 
have  been  to  alter  the  sum  indorsed  on  the  writ  to  the 
amount  properly  claimable  against  the  defendant ;  and  that 
this  rule  cannot  be  sustained. 

GuRNEYy  B. — ^I  am  of  the  same  opinion.    The  delivery 
of  the  writ  to  the  sheriff's  agent  in  London  was  sufficient. 


BoLLAND,  B.|  concurred. 


Rule  discharged,  with  costs. 


Lbiou  €?•  Bender. 

JuLEATON  obtained  a  rule  nisi  for  setting  aside  an  in-  The  judgment 
terlocutory  judgment  signed  in  this  term  for  want  of  a  ^p^^t  of  a" 
plea,  on  the  ground  that  it  had  been  signed  too  80on«  and  Pj^^^  where  the 

^  plea  WM  deli- 

after  a  plea  had  been  delivered.  vered  before 

eleven  o'clock 
of  the  day  after 

Steer  shewed  cause. — The  defendant  had  obtained  time  that  on  which 
for  pleading,  which  expired  on  the  evening  of  Monday  ;  pleading  ez- 
the  plea  was  not  deliveredi  according  to  the  affidavit  of  the  \^^^^^*^' 
defendant's  attorney^  till  ten  minutes  before  eleven  o'clock 
in  the  forenoon  of  Tuesday:  before  that  time  the  clerk  of 
the  plaintiff's  attorney  had  left  the  office  for  the  purpose 
of  signing  judgment,  and  the  judgment  was  signed  before 
he  had  any  notice  of  a  plea. 

Heaion,  in  support  of  the  rule,  cited  Kemp  v.  Fyson  (a). 
Parke,  B. — Judgment  could  not  properly  have  been 

<a)  Ante,  vol.  3,  p.  265. 
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signed  before  the  opening  of  the  office  on  Tuesday  morn- 
ing.    I  think  the  plea  was  deHvered  in  time. 

Lord  Abihger,  C.  B. — The  judgment  is  irregular^  be- 
cause it  wad  signed  after  the  plea  was  delivered  at  the  office. 

Rule  absolute^  with  costs. 


Notice  of  render 
having  been 
given  to  the 
plaintiff's  attor- 
ney, he,not  with- 
standing took 
an  assignment 
of  the  bail-bond 
and  commenced 
proceedings,  as 
no  notice  of  bail 
had  been  given, 
and  no  entry  of 
the  render  could 
b^  found  upon 
searching  the 
books  I— Held, 
that  the  pro- 
ceedings were 
irregular. 


Short,  Assignee,  &c.  r.  Doyle. 

X  HIS  was  an  action  on  a  bail-bond  by  the  plaintiff  as 
assignee  of  the  sheriff  of  Middlesex.  Barstow  having 
obtained  a  rule  nisi  for  staying  all  the  proceedings  on 
payment  of  the  costs  of  the  assignment  only. 

Miller  shewed  cause. — He  objected  that  the  affidavit 
on  which  the  rule  was  obtained  was  not  properly 
intitled;  the  title  of  the  cause  being — John  Short, 
assignee  of  «7.  H,  Esquire  and  T.  W.  Esquire,  Sheriff  of 
Middlesex ;  in  the  affidavit  the  words  **  Esquire  **  were 
omitted.  [The  Court  overruled  this  objection.]  Milter 
then  contended  upon  the  affidavits  that  the  proceedings 
were  regular.  The  last  day  for  putting  in  bail  was  the  1st 
of  June,  and  no  bail  were  put  in.  On  the  following  day, 
notice  of  render  to  the  Fleet  was  given,  whereas  the  notice 
should  have  been  for  a  render  to  the  sheriff;  and  on  the 
same  day  the  defendant  was  rendered,  but  no  notice  of 
special  bail  having  been  put  in  was  given,  and  the  plaintiff's 
attorney  was  ignorant  of  it ;  and  it  is  sworn  that  the  books 
were  searched,  and  no  enti7  was  found. 

Barstow,  in  support  of  the  rule. — Bail  were  put  in 
merely  for  the  purpose  of  rendering  the  defendant ;  and 
though  the  first  notice  was  of -a  render  to  the  Fleei^  a  new 
notice  was  afterwards  given  of  a  render  to  the  sheriff,  and 
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that  the  previous  notice  was  given  by  mistake.  After  that  1836. 
notice^  an  assignment  of  the  bail-bond  was  irregular ;  for, 
according  to  Wilson  v.  Oriffin  (a),  where  bail  are  put  in 
merely  for  the  purpose  of  a  render,  no  notice  of  their  hav- 
ing b  een  put  in  is  necessary  ;  and  in  EUis  v.  Bates  {b)  it 
was  held  to  be  irregular  to  sue  out  process  on  a  bail-bond 
after  the  rule  for  the  allowance  of  bail  has  been  served, 
although  the  bail-bond  has  been  forfeited  and  an  assign- 
ment written  for  before  a  justification  of  the  bail.  On 
the  authority  of  that  case,  the  motion  to  stay  proceedings 
might  have  been  made  without  the  terms  of  paying  for  the 
assignment,  as  it  appears  that  it  was  taken  after  the  notice 
was  given. 

Per  Curiam. — ^he  rule  must  be  absolute. 

Rule  absolute. 
(a)  2  C.  &  J.  683.  (6)  2  C.  &  M.  143. 


Paob  r.  IIemp. 

iSEWELL   moved  for  leave    to  enter   an  appearance  After  a  distrin- 
for  the  defendant,  against  whom  a  distringas  had  been  executed,andthe 
issued,   and  40*.  levied,  as  appeared   by   the  sheriff's  humS"Sat* 
return;  but  the    officer,  he  said,  had  refused  to  en-  be ha«  levied 

40f.,  anappear- 

ter  an  appearance  without  an  affidavit,  which,  he  con-  ance  may  be  en- 
tended,  was  unnecessary,  as  there  was  nothing  mentioned  pi^ntitrror^he 
in  the  act  la)  about  an  affidavit.    The  act  merely  directs  defendant  with- 

^  '  *^  out  an  aflBdavit. 

that  the  distringas  and  notice,  and  the  copy  thereof,  shall 
be  served  upon  the  defendant  if  he  can  be  met  with,  or,  if 
not,  sball  be  left  at  the  place  where  such  distringas  shall 
be  executed.  The  notice  served  on  the  defendant  expressly 
infomis  him,  that,  in  de&ult  of  his  appearance  within 
eight  daya  after  the  return  of  the  writ  of  distringas,  the 

(a)  2  W.  4,  c.  39,  s.  3. 
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1835.         plaintiff  will  cause  an  appearance  to  be  entered  for  him, 
and  proceed  thereon  to  judgment  and  execution. 

The  Court  (consisting  of  PARKe,  Bolland,  Aldsr- 
soN  and  Gurney,  Barons)  held  that  an  affidavit  was 
unnecessary^  and  directed  that  the  officer  should  be  in* 
formed  of  their  opinion. 


Roberts  v.  Cuttill. 

Judgment  sign-  JlLATT  shewed  cause  against  a  rule  which  had  been  ob« 
i8S3,^w!rtiff^*  tained  by  Knawles  for  setting  aside  the  judgment,  and  all 
took  no  fur-       other  proceedings  in  this  action,  for  irregularity.     From 

ther  step  till  ,         «»  i      .      .  t     ■        •     i  •  i  -       i 

January,  1835,  the  affidavits  it  appeared  that  judgment  was  signed  in  the 

teJmWteJof  ^^^"^'^  of  November,  1833,  but  nothing  was  done  till  the 

executing  a  writ  lOth  Jatiuany,  1835,  when  the  plain  tiff  gave  a  term's  noticc 

April,  notice  of  of  executing  a  writ  of  inquiry,  and  in  April  gave  another 

tibe28th*of  ^'  uoiicc  that  a  writ  of  inquiry  would  be  executed  on  the 

^ThrdefeT-*'*  28th  of  Matf.     It  was  contended,  therefore,  that,  as  the 

dant  in  person,  writ  of  inquiry  had    been   executed   on   the  28th,   and 

On  the  27th  of.,..,  ii  i  *••  i 

May,  the  de-  the  defendant  then  appeared  and  took  an  objection  that 
out*!»8ummons  ^^^  judgment  was  two  years  old,  and  that  it  had  been 
to  set  aside  the    gjgned  without  a  demand  of  plea,  this  application  was  too 

Judgment  for 
having  been         late* 
irregularly  sign- 
ed after  plea  de- 

abiTthe  ^u"'  KnowleMy  in  support  of  the  rule.— It  is  sworn  that  the 
day  at  three       defendant  had  no  notice  of  the  judgment  beinir  sixrned  till 

o'clock,  but  it  .  .       ii       ©  o     © 

wasnotattended  the  noticc  was  given  of  executing  the  writ  of  inquiry  ;  the 
attorneV  '^At '  judgment  was  clearly  irregular,  for  it  was  signed  after  the 

four  o'clock,  the 
writ  of  in- 
quiry was  executed.  On  the  same  day  a  second  summons  was  taken  out,  returnable  the  next  day, 
which  was  attended  and  dismissed ;  and  an  application  was  then  made  to  the  Court  to  set  aside 
the  judgment  and  subsequent  proceedings  for  irrc^larity : — Held,  that  the  defendant  was  too 
late;  and  that  the  summons  to  set  aside  the  judgment  was  not,  under  the  circumstances,  su£Bdent 
to  stay  the  trial  of  the  writ  of  inquiry. 


CUTTICL. 
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plea  had  been  delivered  ;  secondly,  the  notice  of  execut-  1^35. 
ing  the  writ  of  inquiry  was  irregular  in  two  respects  i  first y  Roberts 
it  was  irregularly  in  titled  Henry  Taylor  Roberts,  Gent*. 
one,  &Cm  against  Richard  Cuttill;  the  name  of  the  cause 
being  Henry  Taylor  Roberts  v.  Richard  Cuttill:  and 
secondly,  it  was  served  by  leaving  it  at  the  defendant's 
residence;  but,  as  the  defendant  had  appeared  by  attorney, 
and  the  declaration  was  delivered  to  the  attorney,  the 
notice  also  ought  to  have  been  delivered  to  the  attorney  ; 
thirdly,  the  writ  of  inquiry  was  executed  irregularly,  for,  a 
summons  to  set  aside  the  judgment  for  irregularity  was 
taken  out  on  the  27th,  returnable  at  three  o'clock  the 
following  day,  and  the  writ  of  inquiry  was  not  executed 
till  four  o'clock  on  that  day ;  and  therefore,  as  the  summons 
operated  as  a  stay  of  proceedings  from  the  time  it  was  re- 
turnable, the  writ  of  inquiry  at  all  events  ought  to  be  set 
aside. 

Plattf  as  to  the  latter  objection,  contended,  that,  as 
the  cause  had  been  set  down  for  the  28th,  and  might 
have  been  tried  at  eleven  o'clock  on  that  day,  at  which 
time  the  Court  sat,  the  whole  day  must  be  taken 
together,  it  being  merely  from  the  accidental  circum- 
stance of  other  causes  standing  before  it  that  it  was  not 
tried  till  after  three  o'clock  on  the  28th.  A  second  summons 
was  taken  out  at  three  o'clock  on  the  28th,  which  was  duly 
attended  and  dismissed,  and  therefore  it  appeared  that 
there  was  no  ground  for  the  application.  With  respect  to 
the  service  of  the  notice  of  the  writ  of  inquiry  being  on  the 
defendant  himself,  it  was  sworn  that  the  defendant's  at- 
torney could  not  be  found;  and  any  objection  on  that 
account  was  too  late. 

Parke,  B. — The  notice  of  executing  the  writ  of  inquiry 
was  not,  I  think,  irregular,  on  account  of  the  alleged 
objection  that  it  was  misintitled ;   and,  though  it  may 

VOL.  IV.  p  d.   p.  c 
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1835. 
Roberts 

0. 
CUTTILL. 


have  been  irregular  from  its  being  served  on  the  defen* 
dant  instead  of  his  attorney,  I  think  it  was  a  suflScient 
service  to  have  put  the  defendant  in  motion^  and  that, 
having  delayed  so  long,  he  is  now  too  late.  With  respect 
to  the  irregularity  in  executing  the  writ  of  inquiry  after 
the  first  summons  was  returnable,  though  that  summons 
was  certainly  a  stay  of  proceedings  from  the  time  it  was 
returnable,  yet,  as  the  plaintiff  was  alleged  to  have  attended 
for  the  purpose  of  trying  the  writ  of  inquiry  at  eleven 
o'clock,  and  he  was  then  perfectly  regular,  I  think  that  it 
must  be  considered  to  have  been  then  an  inchoate  act, 
and  that  the  mere  accident  of  the  inquiry  not  coming  on 
till  afterwards,  did  not  make  it  irregular.  I  therefore  think 
the  rule  should  be  discharged.  The  defendant  does  not 
say  that  he  did  not  know  of  the  judgment  being  signed, 
although  he  might  very  well  have  known  it  without  notice. 


Holland  and  Gurney,  Barons,  concurred. 


Rule  discharged,  with  costs. 


To  ft  declara- 
tion containing 
the  common 
coanit  the  de- 
fendant pleaded, 
as  to  part,  that 
he  was  not  in- 
debted, and  as  to 
the  residue,  that 
he  paid  it  before 
the  comroence- 
of  the  action, 
and  concluded 
to  the  country. 
Upon  special 
demurrer  to  the 
latter  plea : — 
HtUy  bad. 


Mack  v.  Rust. 

X  HIS  was  an  action  of  debt  for  goods  sold,  work  and 
labour,  money  paid,  and  on  an  account  stated.  The  aggre- 
gate of  the  four  counts  in  the  declaration  was  80/.,  and  the 
plaintiff  alleged  that  the  defendant  promised  to  pay  that  sum 
upon  request.  The  defendant  pleaded,  as  to  all  but  40/., 
that  he  was  not  indebted  to  that  amount;  and  as  to  that  sumf 
be  pleaded,  in  the  second  plea,  that,  before  the  commence- 
ment of  the  suit,  he  **  paid  to  the  said  defendant  the  said 
sum  of  40/.,  parcel,  &c.,"  and  the  plea  concluded  to  the 
country.  The  plaintiff  demurred  specially ;  the  causes  as- 
signed being  that  the  defendant  did  not,  in  the  second  plea, 
aver  that  he  paid  the  money  on  request,  or  that  he  paid  it 
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Alderson,  B.  concurred. 


Judgment  for  the  plaintiff. 


Sir  W.  FoUeii,  for  the  defendant^  afterwards  obtained 
leave  to  amend  on  payment  of  costs. 

(a)  Ante,  YoL  3,  p.  193. 


tMP  that  the  plaintiff  received  it  in  satisfaction  of  the  like  ^  1835. 
sum  in  the  declaration  and  of  the  damages  sustained  by 
reason  of  the  detention  thereof;  that  the  plea  was  uncer- 
tain in  not  shewing  whether  the  money  was  paid  in  per- 
formance of  the  contract,  or,  after  request,  in  satisfaction 
of  the  debt  and  damages ;  and  that  it  should  have  con- 
eluded  with  a  verification,  and  not  to  the  country. 

Gtmning,  in  support  of  the  demurrer. — ^The  plea  is 
bad,  because  it  does  not  aver  that  the  money  was  paid 
upon  request ;  and  therefore,  consistently  with  the  plea, 
the  contract  may  have  been  broken,  as  charged  in  the 
declaration ;  neither  does  it  amount  to  accord  and  satis- 
faction. Anselly.  Smith  {a)  is  an  authority  that  the  plea 
is  bad  on  that  ground,  and  also  for  not  concluding  with  a 
verification. 

Lord  Abimger,  C.  B.— Upon  the  authority  of  that  case 
the  plea  is  clearly  bad.  If  the  money  had  been  paid  into 
Court  in  the  usual  way,  the  defendant  must  have  paid  the 
costs :  if  this  plea  were  good,  the  plaintiff  would  be  de* 
prived  of  his  costs. 


p  2 
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18:55. 

> — , —  Smith  v.  Johnson. 

A;7./a.  iiaving  A.ELLY  and    Theobald  shewed  cause  against  a  rule 

to *ihe  sheriff's  «w#   which  bad  been   obtained  by    W.   H.    Watson  on 

23rd  of  IJ/'*"*  ^^'^^^^  of  the  Sheriff  of  Bedfordshire,  calling  upon  the 

on  the  following  plaintiff  to  shew  cause  why  a  side-bar  rule  obtained  by  the 

wrote  a  letter  plaintiff  for  a  return  to  a  writ  o{  Ji.fa.  should  not  be  dis- 

thVdpfendM  charged  with  costs.     From  the  affidavits,  it  appeared,  that, 

was  only  a  on  the  2Srd  oi  April  a  JL  fa.  was  issued,  and  sent  to  the 

lodger,  and  had  ,                          r           ^     J 

no  effects.   In  sheriff's  ofBcer  in  the  county  to  execute ;  that,  on  the  ^4th, 

whic?ie^ter!  t^he  &  letter  was  received  from  the  officer,  stating  that  the 

plaintiff  on  the  defendant  was  only  a  Ifidger,  and  that  he  had  no  effects  on 

succeeding  day  ./              o     ' 

lodged  a  CO.  so.  which    he  could  levy;  in  consequence  of  which  letter,  a 

with  the  sheriff's  .           i           i                          \           a*               i            i. 

deputy  in  Lou-  ca.   ia.  was   issued    and    sent   to   the  otncer ;    but   the 

29ih  the  pidn-  pl^'nt'ff  having  afterwards  learned  that  the  letter  was  not 

Uffhaying  true,  and  that  the  defendant   had  goods,  wrote  to   the 

heard  that  the  '               ,      ,vrv  ,                                    »            ^          i      , 

defendant  had  officer  on  the  29th,  telling  him,  that,  if  he  had  not  ar- 

the  letter o/th^  rested  him  on  the  ca.  sa.,  he  was  not  to  arrest  him,  but  to 

officer  was  take  his  goods;  and,  on  the  1st  of  May.  a  side-bar  rule 

false,  wrote  to  .                                 .                        . 

the  officer,  di-  was  obtained  for  returning  the  writ  o{  fi.  fa.     The  oh- 

to  arrest  the  de-  jection  made  on  behalf  of  the  sheriff  was,  that^  having  had 

uke'hb  goods;  *  ^^'  *^*  aft^^wards  delivered  to  him,  he  was  not  bound  to 

and,  on  the  Ut  make  a  return  to  the  JL  fa.     The  affidavits,  in  answer  to 

of  Ifay  obtained  ,            -           .                             "^                                                 .«..«• 

a  side  bar  rule  for  the  rule^  charged  collusion  between  the  sheriffs  officer 

writ  0™/ /«.*  ^^^  '^^  defendant,  and  alleged   that   the  representation 

^n  Vto  dL*'^  made  in  that  letter  by  the  officer  was  a  wilful  misrepre- 

charge  that  rule  sentatiou,  because,  a  short  time  previous,  the  same  sheriff's 

that  tbe^K. /a.  officer  having  had  a  writ  against  the  defendant's  goods^ 

by'th^"!!*"*  had  seized  a  quantity  of  goods  at  the  defendant's  house, 

subsequently  is-  which  had  been  given  up  to  the  defendant  on  that  execu- 

sued : — Heldf  ,              ,                     o               x^ 

that,  whether  it  tion  being  Settled.    But,  independently  of  the  fact  of  col- 

thTplaindffhad  ^^^^lon*  it  was  contended  that  the  second  writ  did  not 

V^''um?*'  necessarily  supersede  the  first  writ ;  and  Miller  v.  Par- 

•tances,  to  have  neU{a)  WES  clted,  where  the  Court  say — "  The  plaintiff  may, 

a  return  to  the 


^jM» 
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by  the  practice  of  the  Court,  sue  out  both  processes  together  1835. 
if  he  will,  and  may  use  either  the  one  or  the  other,  as  he 
sees  advisable;  but,  by  using  the  ^. /a.  first,  he  makes 
his  election,  and,  after  having  so  elected,  he  cannot  use  the 
other  process  till  after  the  return  of  the  first."  "  No 
doubt  a  pIainti£P  having  sued  out  a  ^. /a.  may,  if  he 
pleases,  omit  to  execute  the  jt  fa.^  and  take  out  a 
writ  of  ca.  sa.^  and  execute  that  before  the  ji.  fa*  is 
returned  or  returnable  :*'  and^  in  Primrose  v.  Gibson  (a), 
it  was  expressly  decided  that  a  plaintiff  may  issue  a  fi*fa. 
and  ca.  sa.  together,  and  that  the  sheriff  may  execute 
either  of  them. 

Parke,  B. — ^When  two  writs  are  sued  together,  it  is 
understood  to  mean  that  the  sheriff  is  to  execute  one  or 
other  of  them,  whichever  he  can ;  but,  when  a  ca.  sa,  is 
sent  subsequently  to  a  Ji»  fa*  being  sent,  does  not  that 
imply  a  direction  to  the  officer  not  to  execute  the  first 
writ? 

KeUy. — Here  the  sheriff  had  lhe^.y*a.  in  his  possession 
for  a  period  of  time  during  which  we  say  he  might  have 
executed  it.  If  the  ofHcer  has  been  guilty  of  a  neglect  of 
duty  during  that  time,  the  sheriff  is  liable  for  the  officer*s 
neglect,  and  the  plaintiff  is  entitled  to  have  a  return. 
There  is  no  case  to  shew  that  one  writ  suspends  or  super- 
sedes the  other;  and,  without  an  express  countermand, 
there  is  nothing  to  relieve  the  sheriff  from  his  duty  on 
both.  No  express  directions  were  given  with  the  ca.  sa. ; 
and,  when  a  sheriff  is  in  possession  of  two  writs,  he  ought 
to  execute  that  which  will  be  most  for  the  plaintiff's  ad- 
vantage ;  but  here  he  has  executed  neither.  The  ca.  sa. 
was  delivered  to  him  on  the  ^5th,  and,  between  that  time 
and  the  29tb,  it  is  sworn,  that  the  defendant  was  seen 

(a)  2  D.  &  R.  19a 
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1835.        several  times  about,  and  might  have  been  taken  on  it,  but 
that  the  oflScer  neglected  to  enforce  it. 

W.  H.  Watson,  in  support  of  the  rule. — The  cases  of 
concurrent  writs  do  not  bear  upon  the  present  question. 
The  officer  had  no  opportunity  of  executing  the^.  yb.« 
for,  immediately  on  receiving  the  writ,  he  wrote  to  say  that 
*  the  defendant  had  no  goods,  and,  directly  on  the  receipt 
of  that  letter,  a  ca.  so.  was  lodged  with  the  deputy  in. 
London.  A  ca.  ta.,  when  it  is  lodged  with  the  deputy,  is 
necessarily  a  countermand  of  the  Ji*  fa.^  or  else  it  should 
have  been  distinctly  pointed  out  that  it  was  not  intended 
to  be  so ;  otherwise  the  sheriff  would  be  in  this  danger — 
that,  supposing  in  any  part  of  Bedfordshire,  a  defendant 
was  in  the  custody  of  any  officer  of  the  sheriff,  he  would 
be  also  in  the  custody  of  the  sheriff  in  any  action  in  which 
the  writ  was  lodged.  In  Arundel  v.  Chiity  (a),  the  de- 
fendant being  in  the  custody  of  the  sheriff  in  another 
action,  the  plaintiff  in  that  action  sent  a  ca.  sa.,  with  direc* 
tions  that  it  should  not  be  executed  until  further  orders, 
unless  he  was  in  custody  on  a  prior  writ.  The  defend- 
ant, as  it  afterwards  appeared,  was  illegally  in  the  custody 
of  the  sheriff  on  a  previous  writ,  and  ought  to  have  been 
discharged ;  but  the  sheriff,  conceiving  that  the  lodging 
of  the  second  ca,  sa.  operated  as  a  detainer,  refused  to 
discharge  him;  and  on  application  being  made  to  discharge 
him,  Littledale,  J.,  held  that  the  defendant  was  properly 
in  custody  on  the  second  writ,  that  he  was  in  custody  at 
the  time  the  ca.  sa.  was  lying  in  the  hands  of  the  under- 
sheriff,  and  that  by  operation  of  law  the  writ  attached 
from  the  time  he  was  in  custody,  though  at  the  suit  of 
another.  The  sheriff  might,  therefore,  possibly  in  this 
instance,  have  had  the  defendant  in  custody  upon  the 
ca.  sa.f  and  therefore  he  ought  not  to  be  compelled  to  take 
the  goods  under  the  fi.  fa. 

iu)  Ante,  Vol.  1,  p.  499. 
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Lord  Abinobr^  C.  B. — I  think  this  rule  should  be  dis-  1835. 
charged  with  costs.  It  is  unnecessary  to  determine  whether 
a  ca.  sa.  would  countermand  a  Ji.  fa,  previously  issued ; 
but  it  was  clearly  the  duty  of  the  officer  to  have  seized  the 
defendant's  goods  at  any  time  that  he  could  have  done  so 
during  the  running  of  the  writ,  or  he  might  have  exe- 
cuted which  of  the  two  writs  he  thought  would  be  of  most 
advantage  to  the  plaintiff! 

Parke,  B. — Whether  or  not  the  lodging  of  a  ca.  sa. 
operates  as  a  supersedeas  of  %,ji.fa.  previously  delivered, 
it  is  unnecessary  now  to  say,  for,  even  supposing  that  this 
ca.  sa.  was  issued  with  the  intention  that  it  should  so 
operate,  there  was  a  period  of  time  during  which  it  now 
appears  that  the  sheriff*  ought  to  have  executed  the^.yb., 
and  I  think  the  plaintiff*  ought  to  have  an  opportunity  of 
trying  that  question,  which  he  cannot  do  without  a  re- 
turn. On  the  affidavits,  there  is  strong  ground  to  suspect 
that  the  letter  was  false,  and  that  there  was  fraud  on  the 
part  of  the  officer ;  but,  even  supposing  that  there  was  no 
fraud,  and  that  his  conduct  was  perfectly  innocent,  still 
the  plaintiff*  ought  not  to  be  shut  out  of  the  time  which 
passed  before  the  ca*  sa.  was  delivered,  and  he  has  a  right 
to  know  what  was  done  during  that  time.  The  argument 
derived  from  the  case  of  Arundel  v.  Chitiy  would  apply 
equally  to  the  case  of  concurrent  writs. 

BoLLAND,  B. — ^No  doubt  a  plaintiff  is  entitled  to  issue 
both  writs,  and  to  have  either  of  them  executed.  Miller 
V.  Pamett  is  an  authority  to  that  point.  Having  a  right  to 
issue  both  writs,  has  any  thing  been  done  by  him  to 
deprive  him  of  the  benefit  of  one  of  them  ?  When  the 
CO.  sa.  was  issued,  no  directions  were  given  not  to  execute 
iheji.fa.,  nor  was  the  latter  writ  withdrawn ;  and  there- 
fore he  had  a  right  to  have  either  the  one  or  the  other 
executed,  as  was  decided  in  Primrose  v.  Gibson. 
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1835.   .  GuRNEY,  B. — ^The  sheriff  must  be  answerable  for  the 

act  of  his  officer.   When  he  made  the  present  application, 

V-  he  must  have  suppressed  material  information  from  the 

Court.     The  rule  must  therefore  be  discharged  with  costs. 

Rule  discharged,  with  costs. 


Wilson  p.  Northern. 

In iheExehe-  fv  .  H.   WATSON  moved   to  set  aside  an  order  of 

ddlsndjinVgiveB*  Gumey^  B.,  which  had  been  made  at  chambers  under 

*  ItaMma^^be  ***  these  circumstances : — The  defendant  had  given  a  cognovit 

taxed  before  for  the  debt  sought  to  be  recovered,  payable  on  the  16th 

signed;  and  if,  of  April ^  and,  if  not  paid,  the  costs  were  to  be  taxed,  and 

the  ownoTi?  ^  judgment  signed.     The  plaintiff  signed  judgment  on  that 

the  plaintiff  it  Jay,  and,  having  given  notice  of  taxation,  taxed  the  costs 

at  liberty  to  tax         -^  *  '  ®  ^  ' 

cotu  and  sign  on  the  same  day,  and  judgment  was  entered  up  for  the 

u^tThls  ju(i^  debt  and  costs.     A  summons  was  taken  out  to  set  aside 

™*UM« taxed*  ^^®  judgment,  as  having  been  irregularly  signed  before 

the  Judgment  it  the  costs  Were  taxed,  which  was  heard  before  Mr.  Baron 

irregular. 

Gumey^  who  ordered  the  judgment  to  be  set  aside  with 
costs.  It  was  now  contended  that  the  judgment  was 
regular,  and  that  the  master  could  only  tax  the  costs 
upon  the  judgment ;  and  that,  as  no  tender  of  the  de- 
fendant's costs  had  been  made,  the  costs  of  the  judgment 
ought  not  to  be  thrown  upon  the  plaintiff. 

Lord  Abingbr,  C.  B. — As  the  agreement  was  to  tax 
the  costs  and  sign  judgment,  the  judgment  ought  not  to 
have  been  signed  before  the  costs  were  taxed. 

Aldrrson,  B. — The  proper  course  is,  to  tax  the  costs, 
and  if  they  are  not  paid  on  the  day  appointed,  you  take 
judgment  for  the  whole. 
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•    Gk7RN£Y,  B. — If  a  cognovit  is  payable  at  a  certain  day,         1835. 
the  costs  may  be  taxed  without  signing  judgment ;  and  the  ' 

master  says  that  the  practice  is  not,   as  has   been  sug-     _     o- 
gested^  that  the  costs  can  only  be  taxed  upon  the  judg- 
ment.    The  rule  must  therefore  be  refused. 

Rule  refused. 


NOIITHBRII. 


Wilson  ».  Price. 
'^RCHBOLD  moved  that  the  defendant,  who  wa»  in  ic  ii  t  saiBcieDt 

.J  J  •^•liiji'i  3  .•         compliance  with 

custody  under  a  cognovit,  might  be  discharged  on  entering  the  rale  of 

a  common  appearance.     From  his  aflSdavits  it  appeared  j*^^^^  ^' 

that  the  defendant  was  arrested  in  London,  and  sent  to  72,  iftbe  attor- 

Staffordshire  upon  a  charge  of  obtaining  money  under  called  in  by  a 

false  pretences  ;  that  the  charge,  however,  not  being  sufB-  custody  to  wit- 

ciently  made  out,  the  magistrates  there  set  him  at  liberty,  "«"  *  oognorit, 

and,  as  he  was  returning,  he  was  arrested  at  the  suit  of  ciaration  re- 

the  same  party  who  preferred  the  charge  for  1 50/.,  and  after  ^!^vivavo^. 

remaining  in  prison  for  some  months,  he  gave  a  cognovit,  fend«it7»  tn**" 

and  also  certain  money  and  goods  to  the  plaintiff  at  the  eiutody  upon  a 

,,-.  ,  ,  .-  ,  in.    cognoTit,  which 

same  time.     He  objected  to  the  cognovit  that  the  rule  of  1   it  it  aUeged  haa 
Reg,  Gen.  Hilary  Term,  2  Will  A,  s.72(a),  which  requires  Sl^court^^ii 
that  there  should  be  an  attorney  present  on  behalf  of  the  ^/^'  ^'  ^  ^^^ 

''  ^  Master,  to  tee 

person  in  custody  who  gives  the  cognovit,  expressly  named  whether  there  ii 
by  him,  and  attending  at  his  request,  and  which  attorney  !l^on  it,°but^ 
shall  subscribe  his  name  as  a  witness,  and  declare  himself  ^c^j[^')>endant 
to  be  attorney  for  the  defendant,  and  state  that  he  sub-  to  be  di*. 
scribes  as  such  attorney,  had  not  been  suflSciently  com- 
plied with.     Here  the  attorney  had  merely  subscribed 
himself  thus — **  Witness  to  the  signing  of  the  said  E. 
Price,  C.  Z).,  attorney  for  the  said  defendant  ;**   but  it 
did  not  go  on  to  say  that  he  declared  himself  as  the  at- 

(a)  Ante,  Vol.  1,  p.  192. 
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torney,  and  that  he  subscribed  himself  as  such  attorney* 
And  he  referred  to  a  case  of  Fisher  ▼•  Nieiolasg  (a)  where 
BoUandj  B.,  under  similar  circumstances,  expressed  au 
opinion  that  the  declaration  by  the  attorney  required  by 
the  rule  ought  to  be  put  in  writing  upon  the  cognovit;  and, 
secondly,  he  contended,  that  as  there  was  reason  to  believe 
from  the  affidavits  that  the  plaintiff  had  been  sufficiently 
paid  by  the  money  and  goods  deposited  at  the  time,  and 
that  the  cognovit  had  been  improperly  extorted  from  him, 
he  ought  to  be  discharged  on  entering  a  common  ap- 
pearance. 

Parke,  B. — I  think  there  is  nothing  in  the  first  ob- 
jection, and  that  it  is  a  sufficient  compliance  with  the  rule 
if  the  attorney  makes  the  declaration  there  required  vivd 
voce.  Upon  the  other  ground,  I  think  that  the  defendant 
is  not  entitled  to  enter  a  common  appearance,  because  he 
is  properly  in  custody  on  the  cognovit ;  all  we  can  do  is, 
to  refer  it  to  the  Master  to  see  if  any  thing  and  how  much 
is  due,  and  he  may  report  to  the  Court. 

Lord  Abingeii,  C.  B.,  Bolland  and  Gurney,  Bs.  con- 
curred. 

Rule  accordingly. 
[a)  Ante,  Vol.  2.  p.  251. 


A  writ  WM  to 
answer  the 
plaintiff  <Mii  a 
•pedal  action/' 
tiie  declaration 
was  **  on  pro- 
mises."  A  rule 
to  set  aside  the 
declaration  for 
irregularity  was 
dischaiiged  with 


Moore  9.  Archea. 

WW  HITEHURST  shewed  cause  against  a  rule  which 
had  been  obtained  by  Channell,  calling  upon  the  plaintiff 
to  shew  cause  why  the  declaration  should  not  be  set  aside 
for  irregularity.  The  writ  was  to  answer  the  plaintiff 
''  in  a  special  action'*  at  the  suit  of  George  Moore.  The 
declaration  delivered  upon  that  writ  was  *'  on  promises.** 

Lord  Abinger,  C.  B. — The  declaration  is  not  irregular. 
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The  motion  should  have  been  to  set  aside  the  writ ;  the         1835. 
rule  must  be  discharged.  moo  b 

V. 

The  rest  of  the  Court  concurred* 

Rule  discharged  with  costs. 


Pbnn  v.  Ward. 

X  RESPASS.  The  declaration  stated  that  the  defendant.  Id  trespaM  for 

on  the  1st  day  of  August,  1834,  with  force  and  arms,  &c.,  tery,  the  defen- 

assaulted  the  said  plaintiff,  and  then  and  there,  with  great  ^"t\^***^^„. 

force  and  violence,  seized,  and  laid  hold  of,  and  pulled  tiff  wat  his  ap- 

about  him  the  said  plaintiff;  and,  with  his  fists,  gave  and  that  he  behaved 

struck  the  said  plaintiff  a  great  many  violent  blows  and  JJl^cb^wr** 

strokes  on  and  about  his  back,  breast,  loins,  shoulders,  therefore  the 

defendant  mode- 
arms,  and  divers  parts  of  his  body ;  and  also  then  and   rateiy  corrected 

there,  with  great  force  and  violence,  agaitt  seized^  laid  tiffrepUed'A*"" 

hold  of,  and  shook,  and  pulled  about  him  the  said  plain-  f"i*"|^'  ^^^ 

tiff,  and,  with  his  fists,  again  gave  and  struck  the  said  pie«i  hyt  the 

plaintiff  a  great  many  other  violent  blows  and  strokes  on  cessive,  and  gave 

and  about  his  head,  face,  breast,  back,  shoulders,  loins,  magw.— H«/i' 

arms,  legs,  and  divers  other  parts  of  his  body ;  by  means  **"^»  "P®°  *** 

of  which  said  several  premises,  he,  the  said  plaintiff,  was  tion  of  excess 

then  and  there  greatly  hurt,  and  bruised,  &c.  lil^dthatit     ' 

Pleas— 1st,  Not  guilty.    2ndly,  And  for  a  further  plea  ?*^***^  **''^ 

in  this  behalf,  the  defendant  says,  that,  before  and  at  the  signed. 

time  when  &c.   in  the  declaration  mentioned,  the  said 

plaintiff  was  the  apprentice  and  servant  of  the  defendant, 

in  his  trade  and  business  of  a  boot    and  shoe  maker, 

and   then    behaved  and  conducted  himself  saucily  and 

contumaciously  towards  the  defendant^  and  then  refused 

to  obey  his  lawful  commands  relating  to  his  duty  as  such 

apprentice  and  servant  as  aforesaid ;  whereupon  he,  the 

said  defendant,  then  moderately  corrected  the  said  plain- 
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1836.  tiff  for  his  said  misbehaviour,  doing  no  unnecessary 
damage  to  the  said  plaintiff;  which  are  the  supposed  tres- 
passes in  the  said  declaration  mentioned.  And  this  the 
defendant  is  ready  to  verify,  &c. 

Replication. — To  the  first  plea,  similiier. — And  the 
plaintiff,  as  to  the  plea  of  the  defendant  by  him  lastly 
above  pleaded,  saith,  that  he,  the  defendant,  of  his  own 
wrong,  and  without  the  cause  by  him  in  that  plea 
alleged,  committed  the  several  trespasses  in  the  said 
declaration  mentioned.  And  this  the  plaintiff  prays  may 
be  inquired  of  by  the  country,  &c. 

At  the  trial  before  Tindal,  C.  J.,  at  the  last  assizes  for 
fFarwick,  the  plaintiff  obtained  a  verdict,  damages  one 
shilling;  the  learned  judge  said  it  seemed  to  him  that 
the  beating  complained  of  arose  out  of  a  quarrel ;  the  jury, 
however,  found  that  the  beating  was  given  by  way  of  cor- 
rection ;  and,  on  the  ground  of  disproportionate  punish- 
ment, gave  the  plaintiff  a  verdict  for  one  shilling.  A  rule 
nisi,  for  entering  a  verdict  for  the  defendant,  or  for  a  new 
trial,  having  been  obtained,  on  the  ground  that  excess 
could  not  properly  be  given  in  evidence  on  the  issue — 

Hutnfrey  and  Miller  shewed  cause. — The  jury  have 
found  that  the  punishment  was  disproportionate,  and 
therefore  the  plea  is  not  proved,  for,  it  is  there  alleged  that 
the  defendant  moderately  corrected  the  plaintiff,  and  that 
is  a  material  allegation.  The  plea  of  de  injurid,  there- 
fore, as  it  puts  in  issue  all  the  matters  stated  in  the  plea, 
necessarily  put  in  issue  the  fact  that  the  defendant  mode- 
rately chastised  the  plaintiff,  and,  at  all  events,  this  repli- 
cation is  good  after  verdict,  according  to  a  case  in  Gil- 
berfe  C  P.  (a),  which  is  thus  stated :  ''In  an  action  of 
assault  and  battery,  the  defendant  pleads  that  the  plain- 
tiff neglected  his  service,  per  quod  moderate  castigavU: 

(a)  P.  154. 
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tlie  plain tifT  replies  quod  nonmoderaie  castigami ;  and  the  ^^^' 
issue  was  found  for  the  plaintiff;  for,  though  this  be  an  in-  Pf.],^ 
formal  traverse,  and  bad  on  demurrer,  being  rather  a  tra-        ,„*- 

'  ®  Ward. 

verse  of  the  punishment  than  of  the  moderate  manner  of 
doing  it,  and  the  right  traverse  should  have  been  de  in^ 
jurid  sud  proprid  absque  tali  causd,  yet^  after  verdict,  it 
is  good,  because  the  jury  have  ascertained  that  he  did 
beat  him  immoderately."  And  in  the  late  case  of  Reeee  v. 
Taylor  {a)i  it  is  said  to  have  been  held,  that  the  question 
of  excess  does  not  arise  till  all  the  material  allegations  in 
the  plea  have  been  proved,  and  that  evidence  of  acts 
consistent  with  the  declaration,  but  not  within  the 
justification,  may  be  given  in  evidence  under  de  injurid; 
and  in  Cockcrofi  v.  Smith  {b),  in  trespass  for  assault,  bat- 
tery, and  maiming,  to  which  the  defendant  pleaded  son 
assault  demesne^  it  seems  to  have  been  considered,  that,  if 
a  greater  degree  of  violence  is  proved  to  have  been  used  by 
the  defendant  than  was  necessary  for  his  defence,  the  de- 
fendant cannot  justify  himself  under  that  plea.  In  Phillips 
y.Howgate{c\  the  first  count  of  the  declaration  stated 
that  the  defendant  assaulted  and  imprisoned  the  plaintiff, 
and,  during  such  imprisonment,  struck,  pulled,  and  pushed 
him  about.  The  plea  was,  that  the  defendant  arrested  the 
plaintiff  under  process  of  the  court,  and  that  the  plain- 
tiff, whilst  in  custody,  having  conducted  himself  in  a  vio- 
lent manner,  the  defendant  necessarily,  and  to  prevent  his 
escape,  struck,  &c. ;  and  it  was  held,  that,  this  latter  part 
of  the  justification  not  being  proved,  the  plaintiff  was  en- 
titled to  judgment,  and  that  it  was  not  necessary  to  new 
assign  the  battery  by  the  defendant.  In  that  case  Mr. 
Justice  Bayley  says,  ''  The  plea  of  the  defendant,  if  true, 
would  have  been  a  good  justification,  and,  as  it  seems  to  me, 
it  was  necessary  to  allege  the  misconduct  of  the  plaintiff, 
in  order  to  justify  the  pushing  and  striking  by  the  defen- 

(a)iHaTr.  15.  (6)  2  Salk.  642/  (c)  5  B.  &  Aid.  226. 
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18d6.  dant :  for,  if  it  had  omitted  such  an  allegation,  the  plea 
would  have  been  demurrable.  The  justification,  though 
well  pleaded,  was  not  sufficiently  proved,  and  the  plaintiflT, 
therefore,  was  entitled  to  a  verdict."  So,  in  the  present 
case,  the  plea  consists  of  three  propsitions, — 1st,  That  the 
pIainti£P  was  an  apprentice;  Snd,  That  he  was  contuma- 
cious; and,  3rd,  That  the  defendant  moderately  punished 
him :  the  latter  part  of  the  plea  being  disproved,  the  plain- 
tiff was  entitled  to  a  verdict  without  replying  excess. 

AdamSf  Serjt.«  and  Hayes,  in  support  of  the  rule,  were 
stopped  by  the  Court. 

BoLLAND,  B.  I  am  of  opinion  that  this  rule  must  be 
made  absolute.  It  appears  to  me  that  the  replication  of 
de  injurid  merely  puts  in  issue  whether  the  defendant,  aa 
the  master  of  the  plaintiff,  who  was  his  apprentice,  had  a 
right  to  administer  correction  to  him  for  his  contumacy; 
instead,  therefore,  of  replying  de  injurid  the  plaintiff 
should  have  admitted  that  the  defendant  was  justified 
in  correcting  him,  but  should  have  new-assigned  the  ex- 
cess, and  that  would  have  raised  the  real  question  between 
the  parties,  which  he  could  not  do  as  the  pleadings  at  pre- 
sent stand ;  and  I  may  add,  that  the  learned  judge  who 
tried  the  cause  is  now  of  that  opinion. 

Alderson,  B. — I  am  of  the  same  opinion.  The  repli- 
cation de  injurid  merely  puts  in  issue  the  cause  stated  in 
the  plea.  In  Phillips  y.  Howgate,  the  defendant  justified 
the  battery  which  he  was  unable  to  prove.  The  plaintiff^ 
by  the  replication  of  de  injurid,  says,  in  fact,  that  there 
was  no  cause  at  all  for  the  punishment.  That  was  admitted 
to  be  so  in  Lamb  v.  Burnett  (a).  It  appears  to  me  that  the 
question  *  whether  the  correction  was  moderate  or  not'  does 

(d)  1  Cromp.  &  J.  291 ;  1  Tyr.  266. 
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not  form  part  of  the  '  cause'  stated  in  the  plea,  which  is  the  1835. 
only  thing  put  in  issue  by  the  replication  ;  the  defendant 
proved  the  cause  stated  in  the  plea ;  and  the  plaintiff  was 
not  entitled  to  a  verdict  for  the  excess,  without  replying 
it.  The  rule,  therefore,  must  be  absolute  for  a  new  trial, 
but  not  for  entering  a  verdict  for  the  defendant. 

GuRNEY,  B.  concurred. 

Rule  absolute  for  a  new  trial. 


Blunt  v.  Beaumont. 

xRESPASS. — The  declaration  alleged  that  the  defen-  ToadecUradon 
dant  "  assaulted  the  plaintiff,  and  wrenched  and  pulled  a  a^uiifiJ^thJ 
certain  stick  from  the  plaintiff's  hands,  and  with  the  said  pjwniiffand 

giving  and 

Stick  and  defendant's  hands  and  fists  gave  and  struck  the  ttriking  him 
plaintiff  many  and  violent  blows  and  strokes,  and  shook  and  .troket  with  a 
pulled  about  the  plaintiff,  and  gave  and  struck  him  many  '^^ ^^^^^^^t'^ 
other  blows  and  strokes."  Plea^r*/,  general  issue— Scf/y,  bands  and  fists, 
''  as  to  the  assaulting  the  plaintiff  with  the  said  stick  and  pleaded,  "  as  to 
with  his,  defendant's,  hands  and  fists  giving  and  striking  the  pi^dff^ith 
the  plaintiff  blows  and  strokes  as  in  the  declaration  men-  **'® '^.^■?5^. 

*^  and  with  his  the 

tioned,  and  as  to   the  shaking  and    pulling   about  the  defendant's 
plaintiff  as  in  the  declaration  mentioned,"  &c.,  son  assault  giving  and  strik- 
demesne.  At  the  trial  at  the  Middlesex  Sittings  in  Trinity  jJISJ^^n^d""*'^ 
Term,  before  ParkCf  B.,  the  plaintiff  proved  his  case,  and  strokes  as  in  the 
the  defendant  called  several  witnesses  (to  whom  the  jury  mentioned " 
gave  credit)  to  prove  that  the  defendant  did  not  wrench  S|^**"At*Jhe 
the  stick  from  the  plaintiff's  hands,  and  that  the  plaintiff  trial,  it  was 

*'  *  proved  that  the 

was  the  first  aggressor.     It  was  contended  on  behalf  of  defendant  struck 
the  plaintiff  that  he  was  at  all  events  entitled  to  some  blow  widi' his 
damages  for  the  blow  with  the  stick,  which  was  not  justi-  JJ'^^ob^e^^eVdw 

plea  did  not 
cover:  but — 

HM^  that  the  plea  sufficiently  shewed  that  the  blow  with  thesdck  was  Intended  to  bejusdfied 

by  the  plea,  and  therefore  that  it  covered  the  declaration. 
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1835.         fied;  and  the  learned  Judge,  after  some  hesitation,  desired 
g  ^  the  jury  to  assess  the  damages  for  that  blow,  which  had 

V.  been  proved  by  the  plaintiff's  and  not  been  denied  by  the 

defendant's  witnesses,  and  gave  the  plaintiff  leave  to  move 
to  enter  a  verdict  for  that  amount  on  the  general  issue,  in 
case  the  Court  were  of  opinion  that  it  was  not  covered  by 
the  special  plea. 

WaUinger  now  moved  accordingly  for  a  rule  to  shew 
cause  why  a  verdict  on  the  general  issue  should  not  be  en- 
tered for  the  plaintiff  with  I«.  damages.  The  blow,  i.  e. 
the  battery  with  the  stick,  was  clearly  proved  by  the 
plaintiffs  witnesses,  and  the  defendant  does  not  justify  it  by 
his  special  plea  ;  that  plea  only  professes  to  answer  the 
assaulting  with  a  stick,  and  an  assault  does  not  amount  to 
a  battery.  [Lord  Abinger,  C  .B. — The  plea  is,  as  to  assault- 
ing with  the  stick  as  in  the  declaration  mentioned.] — The 
legal  import  of  those  expressions  is  **  as  to  so  much  of 
the  battery  with  the  stick"  in  the  declaration  mentioned  as 
amounts  to  an  assault  with  the  stick,leaving  all  of  the  bat- 
tery that  is  plus  the  assault  entirely  out  of  the  justification; 
aSy  to  a  declaration  for  100/.,  the  plea  might  be  as  to  50/.^ 
i  n  the  declaration  mentioned,  meaning  as  to  so  much  of  the 
100/.  as  amounts  to  50/.  And  that  there  is  a  difference  be- 
tween an  assault  which  is  only  an  inchoate  violence  or  an 
attempt,  and  a  battery,  is  shewn  by  all  the  books  which 
treat  on  the  subject  (a).  The  words  **  as  in  the  declara- 
tion mentioned"  would  be  inserted^  even  if  defendant  in- 
tended to  justify  only  the  assault.  There  are  cases  both  in 
pleadings  and  after  verdict  where  the  distinction  is  made 
between  an  assault  only  and  a  battery ;  in  Page  y.  Creed  (b) 

(a)  Buller,  N.  P.  15 ;  Selw.  N.      336 ;  Jerome  ?.  Phear,  Cro.  Eliz. 
P.  278 ;  3  Bl.  Comm.  120.     See      93;  Purcellv.  Bradley,  Yelv.46. 
also  Wilson  ▼.   Dodd,  2  Bulstr.         (6)3  Term  Rep.  391. 
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the  assault  was  justified,  and  the  battery  denied ;  and  in         1835. 
Smith  ▼•  Neesum  (a)  the  Judge  certified  that  an  assault  only         blunt 

was  proved,   which  was   held  insufiicient  to  give  costs  v. 

_,  «^^«wTi-.         !•  11       Beaumont. 

under  the  statute  of  Car.  ft.  Nothing  is  to  be  intended 
in  favour  of  a  plea:  there  is  no  mode  of  construing 
the  plea  as  the  defendant  would  desire  it,  without  con- 
founding a  battery  with  an  assault,  or  introducing  a  word  . 
or  a  stop ;  but  the  construction  contended  for  on  the  part 
of  the  plaintiff  is  the  natural  and  grammatical  construction, 
requiring  no  insertion  and  raising  no  doubt,  and  even  if  there 
were  a  doubt,  the  plaintiff  is  entitled  to  the  benefit  of  it, 
for  every  plea  shall  be  taken  most  strongly  against  the 
pleader  (6) ;  as,  where  a  release  was  pleaded,  not  saying 
whether  before  or  after  the  trespass,  it  was  held  to  import 
that  it  was  before  the  trespass,  and  therefore  was  no 
answer  (c). 

Lord  Abingbr,  C.  B. — If  the  meaning  was  uncertain, 
the  defendant  might  have  specially  demurred. 

Pabke,  B. — ^The  meaning  of  the  plea  is  sufficiently 
clear;  by  suspending  the  breath  after  the  word  plaintiff, 
the  same  construction  would  be  given  as  if  the  word  and 
were  there;  and  that  is  the  construction  that  must  have 
been  intended,  for  there  was  nothing  in  the  case  to  lead 
to  a  supposition  that  the  defendant  did  not  intend  to  jus- 
tify the  battery  with  the  stick  as  well  as  the  assault  with 
it.  It  appears  to  be  a  mere  clerical  error  in  leaving  out 
the  word  "  and." 

Rule  refused. 

(a)  2  Levinz,  102.  (c)  Bro.  Abr.  69,  tit.  Pleadin|r; 

.     {h)  See  Co.  Litt.  303  a.  Plowd.  Rep.  46. 
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A  declaration 
in  ejectment  on 
the  demise  of 
the  churchwar- 
dens and  over- 
seers of  a  pa- 
rish, to  recover 
parish  property, 
contained  two 
sets  of  counts; 
one  specifying 
the  names  of 
the  individuals, 
and  the  other 
not   The  Court 
ordered  one  set 
to  be  struck  out. 
Heldf  also,  that 
a  motion  for 
that  purpose, 
involving  a 
point  of  law 
and  the  con- 
struction of  an 
act  of  parlia- 
ment, was  pro- 
perly brought 
before  the  full 
Court. 


Doe  d.  Churchwardens  and  Oybrseers  of  the  Parish 

of  Llandesilio  V  Roe. 

Jti^A  WLINSON  obtained  a  rule  nut  for  striking  out  the 
first  three  counts  of  the  declaration  in  this  action,  which 
was  an  ejectment  by  the  officers  of  the  above-named 
parish,  to  recover  certain  premises  alleged  to  be  the  pro- 
perty of  the  parish.  There  were  six  demises  laid  in  the 
declaration.  The  first  three  by  the  churchwardens  and 
overseers,  without  mentioning  any  of  their  names.  The 
last  three  specified  the  names.  The  rule  was  obtained  on 
the  ground,  that,  though  the  statute  59  Geo.  3,  c  12,8.  17, 
vests  all  buildings,  &c.,  in  the  churchwardens  and  over- 
seers, and  allows  them  to  sue  in  a  corporate  capacity,  yet 
it  expressly  enacts  that  in  all  actions  and  suits  the  church- 
wardens and  overseers  for  the  time  being  are  to  be  named 
and  described  as  overseers,  &c. ;  and  further  prpvides,  thiit 
no  action  shall  abate  in  consequence  of  the  death  of  any 
of  the  churchwardens  or  overseers  so  named  in  such  pro- 
ceedings ;  thus  clearly  shewing  that  the  legislature  intended 
that  the  names  of  the  persons  claiming  as  overseers,  &c«, 
should  appear  upon  the  face  of  the  declaration.  The 
cases  of  The  King  v.  jiU  Saints^  Derby  (<i),  and  Woodcock 
V.  Gibson  and  Others  (6),  were  referred  to,  to  shew  that 
nothing  would  vest  in  these  churchwardens  and  overseers 
unless  a  proper  number  of  such  officers  were  regularly  ap- 
pointed ;  and  under  the  general  description  adopted  in  the 
declaration,  the  defendant  could  not  ascertain  that  material 
fact. 


John  Jervis  was  heard  against  the  rule,  and,  amongst 
other  things,  contended  that  this  motion  should  have  been 


(a)  13  East,  143. 


{b)  6  D. &  R.  524;  4  B.  &  C.  462. 


iiade  <Mffei^  H  >8iiige  at  dhiusbeirs-,  insteftd  of  being  brotrght        1B35. 
Mott  Ibe  fiiN  €otfrt 

AL]>Bit80N,  B«  (a)-^dtic)i  cases  as  the  present,  involving 
p^iM  of  tak  ^r  the  conslructto^  of  i^tutes,  are  very  pro- 
perly brotogfat  before  tti^  CaOrt ;  in  fact,  stieh  motions 
ought  not  to  be  taken  before  a  Judge  at  chambertr.  Tlie 
rule  must  be  absolute. 

Rule  absbilite,  with  costs. — Leave  to  atifietitl. 
(a)  Shtm^  alone  on  the  last  day  of  tenn. 


Thomas  r.  Morgan. 

JLHIS  was  an  action  on  the  case;  and  the  declalration  JJ^onctothe 
alleg^  that  the  defendant  wrongfully  kept  divers  dogs,  plaintiff's  cattle 
whieh  bit  and  worried  the  plaintiff's  cattle,  the  defendant  dant's  dogs, 
well  knowing  that  the  said  dogs  were  of  a  ferocious  and  gjiuy^pu^?n^ 
mischievous  disposition,  and  used  and  accustomed  to  chase,  ^^  ^^  ^^ 

■^  '  '    not  only  that 

bite,  ytOTT^i  and  kill  cattle.     The  defendakit  pleaded,  j^«/,  the  defendant's 
not  guilty ;  secondly 9  that  no  dog  or  dogs  of  the  defen-  the  pidntiff^s 
dant's  bit  or  worried  the  plaintiff's  cattle.    At  the  trial  JJ^/Vhe  d^ 
'before  Williams,  J.,  it  was  proved  that  the  defendant's  were  of  a  savage 
dogs  had  attacked  and  bit  cattle  of  the  plaintiff's;  and  some  also  that  the  de- 
evidence  was  given  to  prove  the  knowledge  of  the  defen-  thcm°o  h^ 
dant  that  his  dogs  were  accustomed  to  bite,  &c.    It  was 
objected,  for  the  defendant,   that  the  evidence   of  the 
scienter  was  not  sufficient.      It  Was   contended  on  the 
other  side,  that  th^  scienter  was  admitted  by  the  pleadings. 
The  learned  Judge,  being  of  opinion  that  the  scienter  was 
Dot  suflBciently  proved,  nonsuited  the  plaintiff,  but  gave 
him  leave  to  move. 

q2 
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Chikon  now  renewed  the  abjection,  and  contended  that 
the  scienter  was  a  material  allegation,  which  was  not  put 
in  issue  by  the  plea  of  not  guilty;  and  that  that  plea  merely 
put  in  issue  the  wrongful  act  of  which  the  plaintiff  com- 
plained— that  his  cattle  were  bit  and  injured  by  the  de- 
fendant's dogs.  He  cited  Frankum  v.  Earl  of  Fixl* 
mouth  (a). 


Lord  Abingbr,  C.  B. — The  wrongful  act  charged  against 
the  defendant  is,  that  he  kept  the  dogs  with  a  knowledge 
of  their  disposition,  and  that  the  plaintiff  sustained  an  in- 
jury in  consequence.  Not  guilty,  therefore,  puts  the 
scienter  in  issue. 

Alderson,  B. — In  Frankum  ▼.  Earl  of  Falmouth,  the 
wrongful  act  complained  of  was  the  diversion  of  the  water. 
The  Court  held  that  the  plea  of  not  guilty  did  not  put  in  issue 
the  right  to  divert  the  water  as  not  beings  part  of  the  wrong- 
ful act,  for  no  proof  was  necessary  that  the  defendant  did 
the  act  wrongfully;  but  here,  unless  the  defendant  had 
a  knowledge  of  the  disposition  of  the  dogs,  he  is  not  liable 
to  an  action. 


The  other  Barons  concurred. 


(a)  Ante,  p.  65. 


Rule  refused, 


TuNNO  9.  Morris,  Esq. 

X  ROVER  for  cattle,  goods,  and  chattels. 

Plea. — That,  before  and  at  the  said  time  when  &c.  the 
said  defendant  was  sheriffof  the  county  oi  Carmarthen,  and 


The  sheriff  it 
not  liable  in 
trespast  for  the 
act  of  the  bai- 
liff of  a  county 
court  in  taking 
the  goods  of  a 
stranger,  upon  process  directing  him  to  take  the  defendant's  goods. 
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that  one  John  Meredith^  residing  within  the  jurisdiction  of        1835. 
the  county  court  holden  in  and  for  the  said  county,  had 
been^  by  virtue  of  his  Majesty's  writ  otjusticies,  summoned 
before  the  suitors  of  the   said   court,   to  answer  Henry 
Thomas^  also  residing  within  the  same  jurisdiction ;  and 
that,  according  to  the  custom  of  the  said  court,  the  said 
Henry  Thomas  levied  his  plaint  against   the   said   John 
Meredith  of  and  concerning  a  certain  cause  of  action  aris- 
ing within  the  said  jurisdiction,  and  such  proceedings  were 
thereupon  had,  that  afterwards  the  said  Henry  Thomas 
recovered  against  the  said  John  Meredith  68/.  for  his  debt, 
and  4/.  16«.  5d.  for  his  damages  in  that  behalf  sustained ; 
and  that  the  said  defendant,  so  being  such  sherifl*  as  afore- 
said, afterwards,  to  wit,  on  the  19th  day  of  May ^  1834,  at 
the  suit  and  instance  of  the  said  Henry  Thomas^  autho- 
rized and  commanded  all  and  singular  his  bailiffs,  and  also 
fFUUam  Harris^  David  Davies,  and  John  Gaunt,  special 
bailiffi  for  that  purpose  appointed,  and  each  and  every  of 
them,  to  levy  of  the  goods  and  chattels  of  John  Meredith 
in  the  county  of  him  the  said  defendant,  as  well  the  said 
debt  of  63/.  which  the  said  Henry  Thomas  in  the  said 
county  court,  held  in  and  for  the  said  county,  had  recovered 
against  the  *  said  John,  as  also  iL  I6s,  5d.  which  to  the 
said  Henry  in  the  same  court  had  been  adjudged  for  hts 
damages  which  he  had  sustained  by  occasion  of  detaining 
that  debt,  whereof  the  said  John  was  convicted ;  and  to 
have  that  money  at  the  next  county  court  to  be  holden  in 
and   for  the  said  county,  to  render  to  the  said  Henry 
for  his  debt  and  damages  aforesaid,  together  with  the  said 
precept;  which  said  precept  was  delivered  to   the  said 
WiBiam  Harris,  David  Davies^  and  John  Gaunt,  as  such 
special  bailifTs  as  aforesaid,  to  be  executed  in  due  form  of 
law  J  and  by  virtue  of  the  i^aid  precept,  the  said  goods  in  the 
said  declaration  mentioned,  were  by  them  seized :  which  is 
the  same  supposed  conversion  whereof  the  plaintiff  hath 
above  thereof  complained  against  the  said  defemiant:.and 
this  the  defendant  is  ready  to  verify. 
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1835.  Geoeral  d^emurrer  and  joinder. — The  cause  stated  in  tfie. 

TuNNo  noargin  of  the  demurrer  was,  that  "  The  plea  does  not  jus- 

«.  tify  seizing  the  plaintiff's  goods,  but  only  those  of  John^ 

'"'""'  Meredithr 

Croivder,  in  support  of  the  demurrer. — ^The  sheriff  is. 
not  a  judicial  but  a  ministerial  officer,  for  the  purpose  of 
executing  the  process  of  the  county  court,  as  he  is  of  the 
superior  courts ;  he  is  therefore  an&werable  for  the  act  of 
bis  offiqer  in  seizing  the  goods  of  the  plaintiff  instead,  of 
those  of  John  Meredith.  It  is  expressly  laid  down>  in. 
JentlematCe  case  (a),  that  the  sheriff  in  the  county  court,, 
when  the  plea  is  by  writ  otjusiicies,  is  not  a  judge  of  the 
court,  but  the  suitors  only  are  the  judges.  In  Com*  Dig. 
tit.  County  Court  (C,  13),  it  is  laid  down,  that,  if  the  sheriff 
delays  execution,  a  writ  de  exeeuiione  jwUcii, may  be  di- 
rected to  him  out  of  Chancery  to  dp  execution,  and  tbe,re- 
upon  an  aUas,  and  pluries,  and  attachment  against  the 
sheriff.  The  sheriff  therefore  being  personally  liable  if 
execution  is  not  done,  he  is  equally  respopsible  if  execu- 
tion is  done  improperly.  So,  the  sheriff  has  no  powior 
o¥er  the  l^ailiff  of  a  liberty,  but  he  may  appoint  hisown, 
officer!;  and  if  he  does,  he  is  liable  to  an  action.  A  sheriff 
is  liable  for  the  acts  of  his  officers,  because  he  appoints 
them  and  directs  them  to  act  by  process ;  so  he  does  in  the, 
present  case. 

Lord  Abinger,  C.  B. — The  plea  amounts  to  the  genial 
issue. 

Chilton,  in  support  of  the  piea« — ^It  is  not  made  a.groupd 
of  demurrer  to  the  plea  that  it  amounts  to  the  general 
issue ;  and  this  is  one  of  those  cases  where  the  defence, 
though  SMfficient  under  the  general  issue,  may  also  be 
pleaded  specially.  The  sheriff  of  the  county  court,  when* 
the  proceeding  is  by  justicies,  is  a  constituent  part  of  the 

(a)  6  Go.  11  a. 
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courf ,  and  therefore  not  liabfe  to  an  action,  apon  the  prin- 
ciple of  the  case  of  Holroyd  v.  Breare  (a)t  where  it  wati 
held  that  the  steward  of  a  court  baron  is  a  judicial  officer, 
and  that  trespass  would  not  lie  against  him  where  his  bai- 
liff, by  mistake,  took  the  goods  of  B,  under  a  precept 
commanding  him  to  take  the  goods  of  A.  So,  in  Tinsley 
▼•  Nassau  (6),  it  was  held  by  Besi^  C*  J.,  that  the  sheriff 
of  the  county  court  is  not  liable  in  trespass  for  the  act  of  a 
bailiff  of  that  court  in  taking  the  goods  of  i^.  under  pro- 
cess against  B.    Those  cases  are  precisely  in  point 

Crowder^  in  reply. — In  Holroyd  ▼.  Breare,  JenilemarCs 
case  was  not  cited.  The  Court,  in  Holroyd  v.  Breare^ 
proceeded  on  the  ground  that  the  steward  of  a  court  baron 
is  clothed  with  something  of  a  judicial  character :  but,  in 
JetUlemaris  case,  it  was  expressly  determined  that  the 
suitors  alone  are  the  judges,  and  not  the  sheriff. 
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tuKNO 

v. 
Mors  18. 


Lord  Abinobr,  C.  B. — This  plea  certainly  amounts  to 
the  general  issue  ;  but  that  is  not  made  a  ground  of  de- 
murrer. Holroyd  v.  Breare  and  Tinsley  r.  N<issau  ap- 
pear to  me  to  be  exactly  in  point.  Where  the  action  is 
in  the  superior  courts,  the  process  of  execution  is  directed 
to  the  sheriff,  and  he  is  commanded  to  cause  the  money 
to  be  made,  and  to  have  the  money  in  court :  but,  in  the 
county  court,  the  process  is  directed  at  once  to  the  bailiffs . 
The  bailiff  is  commanded  by  the  Court,  and  he  makes  his  re- 
turn to  the  court  The  county  court  is  the  sheriff's  court ; 
and,  though  not  judge,  the  sheriff  is  as  much  a  part  of  the 
court  as  the  suitors.  There  is  another  distinction — that  in 
a  common  case,  all  securities  are  given  to  the  sheriff;  but 
it  is  not  so  in  the  county  court.  The  plea  therefore  is  a 
good  answer  to  the  action. 

Holland,  B. — Holroyd  v.  Breare  is  not  inconsistent 
(a)  2  B.  &  Aid.  4/3.        (6)  M  &  M.  52. 
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1835.        with  Jenileman*s  case.     The  sheriff  in  his  county  court  is 
-  '^  an  essential  part  of  the  court. 


V. 


MoRRia.  Alderson,  B. — In  the  superior  courts^  the  sheriff  is 

ordered  to  seize  the  defendant's  goods,  and  he  deputes 
an  officer  to  do  so  for  him,  instead  of  executing  the 
process  in  person/ as  he  might  do;  but,  in  the  county 
court,  the  sheriff  is  never  ordered  to  execute  the  process 
himself;  but,  being  a  part  of  the  court,  the  court  orders 
the  bailiff  to  act. 

GuRNBY,  B.,  concurred. 

Judgment  for  the  defendant. 


Noel  v.  Rich. 
Toadedtntion  AsSUMPSIT  on  a  bill  of  exchange  by  the  plaintiff  as 

on  a  bill  of  ex-  o       ^  r 

change,  which  indorsee,  against  the  defendant  as  drawer  and  indorser* 
defiradant  drtw  ^^^  declaration  alleged  that  the  defendant  drew  the  bill, 
the  bill  and  in-   bearing  date  the  11th  October,  1834,  on  one  fV.  B.,  who 

doned  it  to  one  ®  '  '    ^  '  ^ 

N,,  who  indon-  accepted  the  same,  and  the  defendant  indorsed  the  bill  to 
indorsed  it  to      One  Mr.  Netoton,  who  indorsed  it  to  one  John  Lewis,  who 
Z^^^i^t     indorsed  it  to  the  plaintiff, 
pleaded,  that  hit       Plea — That  the  indorsement  by  the  defendant  in  the 

indorsement  was 

in  bUnk,  and  first  count  mentioned  was  an  indorsement  in  blank,  and 
deliver  the  bUi  ^^^^  ^^^^  defendant  never  delivered  the  said  bill  to  the  said 
to  J^r.,  but  to  one  M^.  Newton,  but  that  he  delivered  it  to  one  Lewis  Levy, 

X.X.,  and  that  ^ 

L.L.  held  the  and  the  said  Lewis  Levy  then  received,  and  from  thence 

poee  of  getdng  until  one  Lawrence  tj&oy,  as  hereinafter  mentioned,  first 

thf  defendant  became  possessed  thereof,  held   the  same  for  a  specific 

but,  instead  of  purpose,  for  the  sole  use  and  benefit  of  the  defendant,  and 

doing  BO,  in- 
dorsed it  to  JE./*. 
without  dis- 
counting it  for  the  defendant ;  and  that  the  plaintiff  took  the  bill  from  £.  F.  with  a  knowledge  of 
these  fiicts.     The  plaintiff  replied  ihat  the  defendant  broke  his  promise  without  the  cause  men- 
tioned in  the  plea,  and  concluded  to  tfie  country : — Htldy  that  the  plea  Was  bad  in  substaneei  for 
want  of  an  arerment  that  no  consideration  had  passed  either  directly  or  indirectly  to  the  defendant. 
Held,  also,  that  the  replication  was  good  in  substance. 
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not  Otherwise,  to  wit,  for  the  purpose  and  in  order  that  1835. 
he  the  said  Lewis  Levy  might  get  the  said  bill  dis- 
counted for  the  defendant ;  and  of  all  which  the  said  Lavh 
rence  Levy  before  and  at  the  time  when  the  said  bill  was 
delivered  to  him  as  hereafter  mentioned,  had  notice ;  and 
the  defendant  further  saith,  that  the  sdid  Lewis  Levy, 
in  violation  of  good  faith,  and  contrary  to  the  said  purpose 
for  which  he  received  the  said  bill,  afterwards,  to  wit,  on 
the  12th  October,  in  the  year  of  our  Lord  1884,  delivered 
the  same  to  the  said  Lawrence  Levy,  and  the  said  Laio- 
rence  Levy  took  and  received  the  same  from  the  said 
Lewis  Levy  upon  other  and  different  terms,  and  without 
discounting  the  same  for  the  defendant,  and  contrary  to 
the  said  special  purpose,  and  in  breach  and  violation  thereof, 
to  witf  for  the  purpose  and  under  colour  and  pretence  of 
securing  a  debt  then  alleged  to  be  due  from  the  said 
Lewis  Levy  to  the  said  Lawrence  Levy;  and  the  said  Mr. 
Newton,  and  the  said  John  Lewis,  and  the  plaintiff^  before 
and  at  the  said  time  when  the  said  bill  was  so  indorsed  to 
them  respectively  as  aforesaid,  and  when  they  first  respec- 
tively received  the  same,  had  notice  of  the  premises  afore- 
said; and  this  the  defendant  is  ready  to  verify,  &c« 

Replication. — And  the  said  plaintiff,  as  to  the  plea  of 
the  said  defendant  by  him  above  pleaded  to  the  first  count 
of  the  said  declaration,  says  that  the  defendant  broke  his 
promise  in  that  count  mentioned,  without  such  cause  as  is 
by  him  in  his  said  plea  to  the  said  first  count  alleged; 
and  thb  the  said  plain  tiff  prays  may  be  inquired  of  by  the 
country,  &c. 

General  demurrer  and  joinder. — ^The  point  stated  in  the 
margin  was,  that  the  general  denial  and  replication  of  de 
injurid  in  an  action  of  assumpsit  to  a  plea  consisting  of 
several  matters  and  causes,  and  constituting  one  entire  de- 
fence, is  not  admissible,  and  cannot  be  replied. 

Crowder,  in  support  of  the  demurrer,  contended  that 
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HQSB.  the  replieation  was  cleaily  bad,  as-  being  inapplicable,  and 
that  it  raised  several-  iasuesr  and  was^  thevefioNe  bad  ftn*  du- 
plieity. 

Bayleyy  in  support  of  the  repiicationi  dted  &Bn9n^  v. 
Saxon  (a),  SeJby  v.  Bardans  (6),  Piggot  v.  Kemp  (c\  and< 
Criip  V.  Griffiths  (d),  and  contendisd  that  the  replication' 
properly  put  in  issue  all  the  facts  stated  in  the  plea,  as  all 
of  them,  except  notice,  were  more  inthe  knowledge  of  the 
defendant  than  of  the'  plaintiff;  but  he  objected  tibat  the 
plea  was  bad,  as  it  was  not  averred  that  Lewis  Ltftry  had 
not  received*  value  for  the  bill. 

Crowder  was  heard  in  support'  of  the  piisa* 

Lord  Abinger,  C  B. — I  aui  of  opinion  that  thepl^a  h 
bad;  The  defendant  being  a  party  to  the  bill  ought  tb 
have  shewn  that  he  never  received,  either  directly  or  indi- 
rectly, any  consideration  fbr  the  bill.  All  he  alleges  is,  that 
Lawrence  Levy  took  the  bill  without  discounting  it,  but 
Lewis  Levy  may  have  received  the  money  afterwards;  nor 
does  it  shew  that  the  defendant  never  received'  any  value; 
and"  the  Court  cannot  supply  the  want  of  those  averments. 
r*  am  afso  inclined  to  think  that  the  replication  is  good, 
and  that  the  objection  made  to  it  is  matter  of  form*  For- 
merly, under  the  general  issue,  most  defences  might  be 
given  in  evidence;  but,  since  the  Court  promulgated  the 
general  rule,  for  the  purpose  of  simplifying  trials  at  i\U 
PriuSf  that  all  defences  must  be  pleaded,  the  general  issue 
now  only  puts  in  issue  the  making  of  the  promise ;  and  in 
actions  on  bills  of  exchange,  there  is  strictly  no  general 
issue ;  but  if  the  promise  has  been  broken,  the  defendant 
must  plead  his  defence  specially.    If  the  Court  is  right  in 

(a)  4D.&R.579;2B.&G.908.        (c)  1  Cr. & M«  197. 
{b)  3  B.  &  Ad.  19.  (d)  Ante,  Vol.  3,  p.  752. 
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tkrowiog  the  burden  of  proof  on  the  defendant,  the  plain-        isas* 
t}ff,  by  bis  replication,  certainly  does  so :  he,  in  f^ct*,  says 
that  be  denies  the  cause,  vbach  the  defendant  alleges  he 
had  for  breaking  the  promise  laid  in  the  declaration. 

BoLLANB,  B. — I  think  the  pli^a  is  bad.  The  Court  in* 
called  upon  to  draw  an  inference  from  the  fact^  stfitedVj 
that  there  was  no  consideration,  but  the  Court  cannot 
do  so. 

Aldbrsom^  B.: — I  am  of  the  saqse  opinion.  The  plea  is. 
bful,  because  the  defendant  does  not  exclude  by  any  aver^^ 
ment  the  receipt  of  value.  It  also  appears  to  me  that  the. 
replication  is  good.  The  defendant  says,  that  the  plaintiff 
has  no  right  to  maintain  his  action,  for  the  cause  stated  in 
the  plea.  The  plaintiff,  in  reply^  alleges  that  the  caiise 
stated  in  the  plea  is  not  true.*  Whether  in  point  of  foim^ 
this  replication  is  right  or  not^  is  a  4Jfferept.  qp^tioii. 


GuRNSY,  B. — ^I.  am  of  the  saute  opinion^ 


Scales  v.  Saroeson. 

JjmJLLER  shewed  cause  against  a  rule  obtained  by  where  a  claim' 
ff^A^ffian,  calling  upon  i$a^ii(i<fr«j  who  made  a  claim  to  J^uation^^deT 
the  defendant's  soods  when  they  were  taken  in  execution.  *?*  Interpleader 

^  "^        ^  '  Acti  abandpnt   , 

why  he  should  not  pay  the  sheriff  his  poundage,  and  the  hb  daim  after 
expense  of  keeping  possession,  and  the  costs  occasioned  rected^  the* 
to  the  sheriff  by  the  claim  so  made,  and  which  had  been  ^^|^'^|^|^ 
since  abandoned.    It  appeared'  that  the  value  of  the  rood's  <»at8  from  the 

.  time  of  direct' 

was  S6/.9  and  the  expense  of  keeping  possession  for  \SAf  ing  the  issue, 
days  amounted  to  nearly  that  sum.  He  contended,  that  the  pu^^^on  of*^ 
claimant  was  not  liable  for  the  expense  of  keeping  pos-  ^^*^  ^^^'^^ 
session  or  for  aiiy  of  the  other  costs^  and  that  the  poundage 
ought  to  hare  been  paid  out  of  die  goods. 


^2 


1835. 

Scales 
Sarobbom. 
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Wigkiman,  in  support  of  the  rule,  cited  Dabbs  v.  Hum- 
fries  (a),  where  a  plaintiif,  after  an  issue  was  dii'ected, 
having  abandoned  all  claim  to  the  goods  seized,  was  or- 
dered to  pay  to  the  sherifF  the  costs  of  keeping  possession 
subsequently  to  the  sheriff's  application  to  the  Court,  and 
also  the  expense  of  seUing  the  goods  and  the  costs  of 
the  rule. 


Parke,  B. — I  think  the  claimant  is  bound  to  pay  all  the 
costs  incurred  subsequently  to  the  order  of  the  Court, 
which  directed  the  issue  to  be  tried,  but  not  the  costs  oc- 
casioned by  the  previous  applicatjon  of  the  sheriff,  because 
he  is  looked  upon  as  favoured  by  being  allowed  to  make 
the  application. 

Alderson,  B. — He  ought  also  to  pay  the  costs  of  this 
ilile.  If  he  had  ofiered  to  pay  those  expenses  to  which 
be  is  liable,  the  costs  of  the  rule  would  not  have  fallen  on 
him. 

Rule  absolute  accordingly  (6). 

(a)  Ante,  Vol.  3,  p.  377*  (^)  i$«e  SeaUt  v.  Sargeson,  aate,  Vol.  3,  p.  707- 


Jones  r.  Fowler. 

A dedantioD in  KyROWDER  shewed  cause  against  a  rule  obtained  by 
dknedtofpiead  ChiUofi  for  setting  aside,  with  costs,  the  interlocutory 
i»i*"*deU^CTed  j"^g*"®"^  signed  by  the  plaintiff  in  this  action.  It  ap- 
with  particulars  peared|'that,on  theSTth^ay,  the  declaration  was  delivered 
nezed,  the  with  notice  to  plead  in  four  days  in  the  usual  way ;  and 
daysi^rwarda    ^^^^^  ^^^  *  particular  annexed  to  the  declaration.     Tlie 

finding  that  the 

particolars  were 

wrongly  entitled,  delivered  a  fresh  particular  properly  entiUed ;  and,  for  want  of  a  plea  within  the 

four  dayi,  signed  judgment : — fteld^  that  the  judgment  was  regular,  the  accepting  the  amended 

particulars  being  a  wairer  of  the  objection  to  the  first.- 
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time  to.  plead  expired  on  the  1  at  of  June.  On  the  SOth  1835. 
May  a  new  particular  was  delivered  in  consequence  of 
a  mistake  having  been  discovered  in  the  title  of  the  former 
particulars,  they  having  been  intitled  'Mn  the  King's 
Bench  "  instead  of  the  **  Exchequer.^  The  defendant  ac- 
cepted the  particulars ;  and,  considering  that  the  delivery 
of  the  new  particulars  was  an  extension  of  the  time  for 
pleading,  and  that  he  had  the  same  time  after  the  delivery 
of  them,  as  he  had  at  the  time  when  the  first  particulars 
were  delivered  with  the  declaration,  did  not  plead  within 
the  four  days,  nor  obtain  further  time  for  pleading,  where- 
upon the  plaintiff  on  the  3rd  Q{June  signed  judgment  It 
was  now  contended,  in  answer  to  the  rule,  that  the  delivery 
of  particulars  in  the  first  instance  with  the  declaration  was 
not  obligatory  on  the  plaintiff,  as  it  would  only  be  a  ques- 
tion of  costs  under  the  sixth  rule  of  T.  21,  1  WiU.  4  (a) ; 
and  that  therefore,  whether  the  particulars  of  demand 
were  properly  delivered  or  not  in  the  first  instance,  the 
time  for  pleading  ran  on. 

» 

CAillon,  in  support  of  the  rule.— The  fresh  particulars 
being  delivered  on  the  30th,  with  a  notice  that  the  par- 
ticulars annexed  thereto  were  delivered  in  lieu  of  the 
particulars  annexed  to  the  declaration,  it  must  be  consi- 
dered  that  those  particulars  were  intended  to  be  delivered 
as  annexed  to  the  declaration  in  pursuance  of  the  sixth 
rule,  and  with  a  view  to  save  costs :  if  the  delivery  of  those 
particulars  at  that  time  was  good,  for  the  purpose  of  sav- 
ing costs,  they  must  have  necessarily  drawn  to  them  the 
declaration,  and  therefore  it  was  the  same  as  if  the  decla- 
ration had  been  delivered  afresh  with  the  particulars ;  for, 
if  the  declaration  had  been  delivered  in  the  first  mstance 
without  particulars,  and  a  summons  for  particulars  had 
been  taken  out  by  the  defendant,  he  would  have  had  the 
same  time  after  the  delirery  of  the  particulars  as  he  would 

(a)  Ante,  Vol,  I,  p.  103, 


884  CA8E8  raft  joints  w  PBACriCB,  sxch. 

1885.       ha««  hMi  b^ore  tbe  iuMftiong  ImnI  tpeen  tekM  ou^  »id 
""^^^      llie  pUMiff  would  ha'Oie  h«d  to  pby  th^  «o«t». 


F«w<i«i1u 


PaHkb^  B.^^The  ^ew  paitieuhri  were  defivei^  in  the 
plaot  <ctf  the  old  ones,  and  the  defendant,  by  accepting 
them,  impiSedl;  ^adwiitted  them  in  the  place  of  the  old  ones^ 
and  therefore  both  {^rties  were  left  ki  die  eame  rituatioii 
ai  they  were  before  \  the  defendant  should  ha>re  rejected 
the  particukrii  Tbe  rule  can  only  be  abiolafe  M  fay* 
ment  at  coUU% 

AjLUBRsOii,  B.>^I  an  of  the  aame  opinion. 

Rule  absolute  on  payment  of  ^oets. 


Khrrt  r%  Rbynolds^ 

Wher«  the  issue  JMLlLLEIt  shewed  cause  against  a  rule  which  had  been 

with  DotlcTof  obtained  by  Wordnoorth  for  setting  aside  the  verdict  for 

trial  indorsed  ^|jg  plaifttiflf  in  this  action,  and  for  a  new  trial    The  issue 

for  one  day,  *                                                           •                  .              «                    w 

and  a  sepa-  was  delivered  to  the  defendant  himself*  with  notice  of  trial 

another,  and  for  the  Sittings  after  Easier  Term  indorsed  on  it,  and,  at 

acdnff^on^fhe '  ^^  **^'"®  *''"*®»  *  separate  notice  of  trial  was  given  for  thfe 

notice  on  the  sittings  in  Trinity  Term,     It  appeared  that  the  cause  was 

pm*it  tn  toe  h 

issue,  did  not  originally  intended  to  have  been  tried  at  the  sittings  after 

triid^on^dieday  Eosier^etvtk ;  but»  in  consequence  of  a  negotiation,  the 

Sr]2'*"*'te  no.  Plwn^iff  <5onld  not  try  till  Trinity  Term,  and  therefore 

tice,  tbe  Court  gave  notice  for  the  sittings  in  that  term,  but  by  mistake 

toiid  without  Continued  the  notice  on  the  issue  unaltered.  The  defendant 

*^A  defendant  sWorc  thftt  he  setit  to  inquire  whether  the  cause  was  set 

appearing  down  for  the  sittings  after  Easter  Term,  and  found  that 

bound  by  the  it  was  not.    The  Caus^  was  tried  in  Trinity  Term  as  uUf- 

he  would  have  defended, 
been  if  he  had 
appeared  by 

attorney.  Parkb,  B. — The  fule  ttHist  be  absolute,  as  the  defendan  t 
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may  have  been  misled  by  the  two  notices,  which  the  Master 
says  was  irregular,  but  it  must  be  without  costs*  The 
defendant,  though  he  appears  in  person,  must  be  liable  in 
the  same  way  as  if  he  appeared  by  attorney. 

Rnle  absolute  without  costs. 


Whebler  9.  Whitmore. 

ATEER  moved  for  a  new  trial.    The  action  had  been  AiMCkmibra 
tried  in  Warwiek$kire  under  the  Writ  of  Trial  AcL  Thb  rB*Iu^l!j>br 


was  the  fifth  day  after  the  return  of  the  writ,  the  day  be-  ^j^^^l^. 
fore  (being  the  la«t  day  for  moving)  the  papers  had  been  evm  dHmgh  * 
put  into  Mr.  Sieer*s  hands  for  the  purpose  of  moving  this  hav«  betnlbM 
rule }  and  the  learned  counsel  was  reading  the  papers  when  ^^^'jJI^^ 
the  Court  unexpectedly  rose  at  about  three  o'clock,  being  oduicy.   iftfat 
an  hour  earlier  than  was  usual.    It  was  submitted,  there-  faiMiiicienc, • 
fore«  under  these  circnmstances,  that  counsel  having  been  ^mJ21|^^" 
instructed  before  the  four  days  had  expired,  and   the  1?*^?^ 

r\  t       •  '  II  1  Court  ftr  fw* 

Court  bavmg  risen  early,  the  motion  might  now  be  made,     ther  time. 

Lord  Abinoer,  C.  B. — ^The  rule  is,  that  a  motion  for 
a  new  trial  must  be  made  within  the  four  days,  and  it  is 
an  inflexible  rule  from  which  we  ought  not  to  depart.  It 
is  no  excuse  that  the  attorney  has  not  properly  instructed 
counsel.  If  an  application  had  been  made  yesterday  the 
Court  perhaps  might  have  allowed  further  time,  but  the 
motion  is  now  too  late. 

BoLLANO,  Aldsrson,  and  Gvrnby,  Barons,  coin 
cunred. 

Rule  refused. 
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1836. 

WoLSEY  V.  Edwards. 
Whereacaute    i^WANN  shewed  cause  against  a  rule  obtained  by 

wu  called  on^~  /••-■  ^         •  n  .^i*  ^ 

whUst  the  plain-  Comyn  foF  judgment  as  m  case  of  a  nonsuit  for  not  pro- 
ctork w!ua^''  cceding  to  trial  pursuant  to  a  notice  which  bad  been 
teot  Arom  the      given  for  the  sittings  in  last  term.     It  appeared,  that. 

Court  in  oonte- 

quenceofan  in  the  morning  of  the  27th  of  Aprils  the  plaintiff's  at- 
made  to  amend,  ^^i^^J  ^ook  out  a  summons  to  amend,  which  was  heard 
and  the  record     before  GumcVt  B.,  who  dismissed  it  as  being  too  late,  the 

was  thezefore  jr»       »  o  > 

withdrawn,  but  causc  being  then  in  the  paper.     The  plaintiff's  attorney 

set  down  again  then  applied  to  the  defendant's  attorney  to  allow  the 

^irt^f!^  amendment  to  be  made  on  payment  of  costs.   Whilst  the 

waidi  the  de-  negotiation  was  going  on,  the  plaintiff's  attorney's  clerk  left 

lendant  ob* 

tained  a  rule  the  Court  to  see  his  master  upon  the  subject,  but  in  the 
ment^uinoue  meantime  the  cause  was  called  on,  and  the  record  was 
•^""^*»  obliged  to  be  withdrawn.  On  the  same  day  the  plain- 
waa  still  in  the  tiff's  attorney  gave  notice  to  the  defendant's  attorney  that 
Court  dis-  it  would  not  be  necessary  to  apply  to  the  Court  for  the 

^th^t^*"^  costs  of  the  day,  as  they  would  be  paid  without:  81.  were 

afterwards  tendered  on  account  of  those  costs.  The 
cause  was  again  set  down  for  trial  as  soon  as  it  could  be, 
and  notice  of  trial  given,  and  the  present  motion  was  not 
made  till  after  the  cause  was  set  down  afresh.  Under 
these  circumstances  it  was  contended,  that  this  motion  was 
unnecessary  and  vexatious,  and  that  the  rule  ought  to  be 
discharged. 

Comyn  in  support  of  the  rule. — ^The  motion  is  quite 
regular.  The  plaintiff  has  clearly  made  a  default,  and  it 
is  not  a  sufficient  answer  to  this  rule,  that  he  has  again 
put  the  cause  down  for  trial,  because  he  may  again  make 
a  default.  The  object  of  the  present  motion  is  to  insure 
a  trial.  The  circumstances  stated  in  answer  to  this  rule 
are  quite  collateral  to  the  ground  of  the  present  motion, 
which  the  defendant  has  a  right  to  make  where  there  has 
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been  a  defaalt.     The  defendant  was  ready  to  try  on  the         1835. 
former  service,  and  setting  down  the  cause  again  docs  "^ 

not  bind  the  plaintiff  to  try.  v. 

Edwards. 

Lord  Abinorr,  C.  B. — I  think  this  motion  ought  not  to 
ha?e  been  made. .  It  was  unnecessary,  and  it  appears  to  me 
to  have  been  made  against  good  faith,  as  the  defendant's 
attorney  knew  that  the  plaintiff's  attorney's  clerk  had  left 
the  Court  about  the  amendment. 

The  other  Barons  concurred. 

Rule  discharged  with  costs. 


Newton  v.  Matthews. 

JL  HIS   was  an  application  to  stay  proceedings,  on  the  Where  a  de- 
ground    that  the  action   had  been  commenced  without  gu^ifo^^ 
proper  authority,     'i  he  action  was  for  not  accounting  for  ^^^^^f^* 
the  sale  of  goods  which  had  been  consigned  by  the  plain-  ceived  a  letter 
tiff  to  the  defendant  for  sale,  and  also  for  goods  sold  and  tiff,  who  was''" 
delivered.     It  appeared  that  the  instructions  to  the  at-  ***'**'^'  "^^*® 

■  *  pay  except  to 

tomey  had  been  sdven  by  a  person  of  the  name  of  Col-  ^»  written 

0.^1^  ^     ^  order,  the  Court, 

Ungton^  who  managed  the  business  for  the  plaintiff  at  the  on  theappiica- 
time  the  debt  was  contracted,  and  who  still  continued  to  fendant^ordered 
manage  it  in  the  absence  of  the  plaintiff,  who  was  abroad,  P'o««<i»ng«  ^ 

^  '^  be  stayed  on  the 

On  the  part  of  the  defendant,  it  was  sworn,  that  he  was  money  being 
ready  to  pay  the  debt  and  account  to  the  plaintiff,  but  court,  although 
that  he  had  received  a  letter  from  the  plaintiff,  who  was  h3dpielded"the 
abroad,  desiring  him  not  to  pay  any  money  except  by  the  ^•c'«  by  way  of 
plaintiff^s  written  order,  and  that  the  defendant  was  willing 
to  pay  the  money  upon  having  an  indemnity.     In  answer 
to  the  rule,  it  was  sworn  that  CaUington  was  authorized 
by  the  plaintiff  to  manage  his  business  for  him  in  his  ab- 
sence, and  that  he  was  in  the  habit  of  paying  and  receiv- 
ing all  debts. 

VOL.  IV.  R  D.  p.  c. 
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1835.  John  Jervis  shewed  cause,  and  contended  that  this  ap- 

^7"*     ^      plication  was  too  late.    The  writ  of  summons  was  issued 

Newton        ^  , 

V.  in  Aprils  1835,  the  declaration  was  deliyered  in  May^  the 

appearance  having  been  entered  by  the  defendant  with 
full  knowledge  of  the  grounds  of  the  motion,  and  that  the 
defendant  had  since  pleaded  the  facts  specially.  He 
urged  that  the  money  ought  at  all  events  to  be  paid  into 
Court. 

IL  V.  Richards^  in  support  of  the  rule. — No  authority 
has  been  shewn  for  bringing  the  action,  and  the  defendant 
being  willing  to  pay  under  an  indemnity,  the  rule  ought 
to  be  made  absolute  with  costs. 

Parke,  B. — It  rather  seems  to  me  that  CalUngton, 
being  in  the  plaintiff's  service  at  the  time  the  debt  was 
contracted,  and  being  authorized  to  manage  the  plaintiflTs 
business  in  the  absence  of  the  plaintiff  while  abroad,  had 
an  implied  authority  to  instruct  the  attorney  to  commence 
the  action :  the  letter  received  by  the  defendant  directing 
him  not  to  pay  except  to  his  written  order,  is  matter  of 
defence,  and  is  pleaded.  It  may  be  referred  to  the 
Master  to  see  if  the  letter  is  genuine,  and  whether  Cal^ 
ttngton  had  authority  to  recover  debts. 

Ultimately  it  was  ordered  that  proceedings  should  be 
stayed  on  the  defendant's  paying  into  Court  350/.  on  or 
before  the  last  day  of  Term. 

Rule  absolute  on  these  terms. 
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1836. 

Lakin  and  Others  r.  Massie. 

1.  HE  plaintiffs  in  this  action  sued  as  executors  of  W.  The  decuion  of 
WaUon,  deceased.     The  writ  of  summons  was  issued  in  chamben  under 
ApHl,  1833,  at  the  suit  of  three  of  the  plaintiffs,  and  on  ^4^*^^42/,.^;^ 
the  27th  March,  1834,  they  declared  against  the  defend-  m  to  executor'e 
ant  m  assumpsti  upon  a  promissory  note  for  150/.,  and  final,  but  may 
interest  thereon,  drawn  by  the  defendant  in  favour  of  the  the'ruSfcourJ 
testator,  and  dated  April  the  9th,  18^.     On  the  Sist  of 
Marchf  the  defendant   pleaded  in  abatement  the  non- 
joinder of  one  F.  Watson^  who  was  co-executor  with  the 
plaintiffs,  but  who  had  never  proved  the  will,  and  was 
a  mere  nominal  party:  in  consequence  of  which,  an  appli- 
cation was  made  to  the  Court  that  the  plaintiffs  might  be 
allowed  to  amend  the  writ  and  declaration,  by  adding  the 
name  of  F.  Watson,  which  the  Court  allowed,  on  the 
ground  that,  unless  it  was  allowed,  the  Statute  of  Limita- 
tions  would    be   a    bar   to   the   action   (a).     Upon   that 
occasion,  affidavits  were  made  on  behalf  of  the  defendant, 
positively  denying  that  there  was  any  consideration  for 
the   note.     The   plaintiffs   having  afterwards   made   the 
amendment,  and  paid  the  costs,  which  amounted  to  17/., 
the  defendant,  on  the  20th  of  May,  1834,  pleaded  the 
general  issue,  non  assumpsit.     In  April,  1835,  the  plain- 
tiffs having  been  ruled  to  reply,  and  having  repeatedly 
obtained  time   for  that  purpose,   ultimately  took  out  a 
summons  for  discontinuing  the  action  without  payment  of 
costs.     That  summons  was  opposed,   and   heard  before 
Gumey,  B.,  who  made  an  order  for  that  purpose  on  the 
terms   prayed.      A  rule  nisi   having    been  obtained  by 
Whaieley,  to  set  aside  that  order — 

Henderson    shewed   cause.  —  This    action    was   com- 
menced before  the  act  of  3  &  4   WiU.  4,  c.  42,  s.  31, 

(c)  See  the  case  ante,  Vol  2,  p.  633. 

k2 
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1835.         came  into  operation  (a) ;  that  circumstance,  if  it  is  not 
Lakin         sufficient  to  prevent  this  case  from  being  brought  within 
9'  the  act,  will  induce  the  Court  not  to  interfere  to  fix  these 

plaintiffs  with  the  costs,  unless  a  clear  case  of  vexation 
is  made  out  against  them,  especially  as  it  appears  from 
the  affidavits,  that  the  estate  is  insolvent.  It  is  expressly 
sworn  by  one  of  the  plaintiff's,  who  has  been  the  acting 
executor,  that  he  found  the  promissory  note  uncancelled 
amongst  the  testator's  papers,  and  without  any  thing  to 
shew  that  it  had  either  been  paid,  or  was  not  an  available 
security;  that  believing  it  to  be  so,  he  had  put  it  in  suit; 
and  tliat  it  was  only  on  account  of  the  affidavit  of  a  Mr. 
Harper^  who  was  formerly  the  partner  of  the  testator, 
and  is  now  the  attorney  for  the  defendant,  that  there  was 
no  consideration  for  tlte  note,  that  the  plaintiffs,  not  being 
able  to  rebut  the  evidence  which  that  gentleman  would 
no  doubt  give  upon  the  point  at  the  trial,  had  deter- 
mined to  abandon  the  action.  In  the  case  of  Pickup  v. 
Wharton  (6),  it  was  considered  by  Bayley^  B.,  to  be 
quite  discretionary,  whether,  upon  a  discontinuance,  an 
executor  plaintiff*  should  pay  costs  or  not.  He  also  cited 
a  case  which  he  said  had  been  lately  decided  in  the 
King's  Bench,  in  which  that  Court  held  that  the  decision 
of  a  Judge,  under  sect.  31  of  the  3  &  4  WilL  4,  is 
final  (c).  Here  an  attempt  has  been  made  by  the  defend- 
ant, to  shew  that  one  of  the  plaintiffs  knew  that  there 
was  no  consideration  for  the  note ;  that,  however,  is  posi- 
tively denied,  and  therefore  there  is  no  reason  why  the 
Court  should  interfere. 

Whateley^  in  support  of  the  rule,  contended^  that  it 

(a)  The  act  came  into  opera-  338,  that  the  act  applied  to  suits 

tion  in  August^  1833.  .  This  Court  previously  commenced, 

concurred  with  the  decision  of  (6)  Ante,  Vol.  2,  p.  388. 

the  K.  B.  in  Freeman  v.  MoyeSf  3  (c)  Maddox  v.  PhilUps,  K.  B. 

Ne?.  &  Man.  883 ;  I  Ad.  &  Ell.  Etuter  Term,  1835. 
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was  now  incumbent  on  the  plaintiflf  to  ^hew  some  special  id^* 
ground  why  he  should  not  pay  costs  like  every  other 
plaintiff.  That  was  considered  to  be  the  eflfect  of  the  new 
act  in  Southgaie  v.  Clarke  (a) ;  there  was  nothing  in  this 
instance  but  the  writ  before  the  act  passed,  and  therefore 
all  the  substantial  costs  have  been  subsequently  incurred. 
It  is  positively  sworn,  that  one  of  the  plaintiffs,  who  is  an 
attorney,  knew  of  his  own  knowledt^e,  that  no  con- 
sideration whatever  was  given  for  the  note,  he  having 
been  a  clerk  of  the  testator  at  the  time  of  his  death, 
and  for  some  time  previously ;  and  that  be  was  intimately 
acquainted  with  his  affairs,  and  with  the  particujars  of 
this  transaction ;  and  that  before  the  amendment  was 
made,  he  was  told  that  the  defendant  had  received  no 
consideration,  and  that  he  would  not  pay.  AH  that  the 
plaintiff  says  in  answer  is,  that  be  never  knew  what  was 
the  consideration.  It  was  distinctly  understood  when 
the  amendment  was  allowed,  and  upon  its  being  urged 
that  the  defendant  might  be  prejudiced  as  to  the 
co8t8^  that  the  question  of  costs  should  be  considered 
in  the  same  light  a^  if  the  action  had  been  then  recom- 
menced. 

Parke,  B. — I  tliink,  under  all  the  circumstances,  the 
justice  of  the  case  is,  that  the  rule  should  be  absolute  for 
setting  aside  the  Judge's  order,  and  that  the  action  should 
be  discontinued  upon  the  plaintiffs  undertaking  to  pay 
the  costs  incurred  since  the  amendment.  I  cannot  agree 
with  the  decision  which  is  said  to  have  taken  place,  that 
the  Judge's  order  is  finaL 

Alderson,  B. — I  am  of  the  same  opinion.  I  think 
that  the  Court  has  power  to  review  tlie  Judge's  decision. 
The  rule  will  be  absolute  without  costs. 

(a)  1  Scolt,  374  ;  1  Binjf.  N.  S.  518. 
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1835.  BoLLAND  and  GurneYi  Bs.,  concurred. 


Lakin 

V'  Rule  absolute  for  setting  aside  the  Judge's  order 

without  costs ;  the  plaintiff  to  discontinue,  and 
pay  the  costs  subsequent  to  the  amendment* 


Massib. 


Verrall  f7.  Robinson. 

Property  being  X  O  an  action  of  troTcr  to  recover  a  chaise^  the  de- 
hands  of  the  de-  ^ndant  pleaded— ^/Ir^/,  not  guilty  of  the  conversion; 
ffoj*°*'  ^vt^h'  *"^*  secondly,  that  the  chaise  was  not  the  property  of 
ment  against  the  plaintifF.  Upon  these  pleas  the  plaintiff  took  issue. 
of  troyer  by  B,,  Upon  the  trial  before  Parker  B.,  it  appeared  that  the 
t^e  ^7by  *  plaintiff  had  let  the  chaise  to  one  Banks,  who  had  left  it 
tbe  defendant,    in  the  possession  of  the  defendant,  who  was  a  livery- 

ai  garnishee,  .  •  . 

to  deliver  it  up,  Stable-keeper ;  and  whilst  it  was  so  in  his  possession,  it 
a>Dmdon  by*  ^^^  attached  by  process  out  of  the  Sheriff's  Court,  for 
^^  a  debt  of  Banks.    The   chaise  was  demanded  of  the 

defendant,  and  he  was  informed  that  it  was  the  property 
of  the  plaintiff,  and  not  of  Banks;  but  he  refused  to 
deliver  it  up  on  account  of  the  attachment.  Bail  had 
not  been  put  in.  The  jury^. found  that  the  chaise  was 
the  property  of  the  plaintiff,  and  tbe  verdict  On  the 
second  issue  was  for  the  defendant;  but  the  learned 
Judge  being  of  opinion  that  the  refusal  by  the  defendant 
under  the  above  circumstances  did  not  amount  to  a  con- 
version, directed  a  verdict  for  the  defendant  on  the  first 
issue. 

Humjrey  now,  by  leave,  moved  that  the  verdict  might 
be  entered  for  the  plaintiff  on  the  first  issue.  The 
attachment  was  against  the  property  of  Banks  in  tbe 
hands  of  the  defendant,  and  as  it  was  found  by  the  jury, 
that  the  property  was  in  the  plaintiff,  the  attachment  was 
of  no  avail.     Notice  having  been  given  to  the  defendant 
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that  the  chaise  was  the  plaintiff's  property,  the  defend*         1835. 
ant  kept  it  afterwards  at  his  peril.     If  the  defendant  had       ^ 
pat  in  bail,  as  he  ought  to  have  done,  the  attachment  v. 

would  have  fallen  to  (he  ground. 

Lord  Abinger,  C.  B. — Though  the  chaise  was  in  fact 
in  the  possession  of  the  defendant,  yet  it  was  really  in 
the  custody  of  the  law:  the  defendant,  therefore,  was 
justified  in  not  delivering  it  up,  and,  consequently,  is  not 
guilty  of  a  conversion. 

BoLLAND,  B. — The  only  means  of  getting  rid  of  the 
attachment  was  by  putting  in  bail ;  and  if  he  had  delivered 
up  the  property,  he  would  have  made  himself  liable  for 
the  debt. 

Alderson  and  Gurnby,  Bs.,  concurred. 

Rule  refused. 


WoRTHINOTON  V.  PrTNCE. 

XHIS  was  a  rule  which  had  been  obtained  by  Buiti  on  In  an  action  for 
behalf  of  the  plaintiff,  calling  on  the  defendant  to  shew  yean'  use  aad 
cause  why  a  rule  should  not  be  discharged,  which  had  j^^^?*^ 
been  previously  obtained  by  him  for  setting  aside  a  regular  "j.^*^.  f^f  »«>' 
judgment  signed  by  the  plaintiff  in  this  action  (which  was  was  set  aside 
to  recover  two  years'  rent),  for  want  of  a  plea.     The  latter  of  merits  aod 
rule  had  been  obtained  on  an  affidavit  of  merits,  and  on  ^^^iy  && 
the  terms  of  pleading  issuably  within  two  days,  taking  The  defendant 

.  .  pleaded,  that  the 

short  notice  of  trial  if  necessary,  and  paying  the  costs,  two  yean'  rent 
The  present  rule  also  prayed  that  the  plaintiff  might  be  deriTiease  """ 
at  liberty  to  issue  execution,  on  the  ground  that  the  de-  and  ffter  afiat 

*'  had  issued 

against  him, 
and  he  had  been  declared  a  bankrupt ;  and  that  after  the  rent  became  due,  he  applied  to  the 
assignee  to  accept  or  decline  the  lease,  and  that  the  assignee  declined  the  lease,  and  thereupon 
the  defendant  tendered  the  lease  and  possession  to  the  landlord,  who  accepted  the  same.  This 
plea  was  pleaded  at  the  end  of  Trinity  Term,  too  late  to  be  argued  in  that  Term.  The  Court 
diacfaarged  the  rule  for  setting  aside  the  judgment,  as  they  considered  the  ple4  frivolous. 


Prince. 
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1836.         fendant  had  pleaded  an  improper  plea.     The  plea  wai 
„  as  follows: — 

WOETHINOTON 

V.  And  the  defendant,  by ,  his  attorney,  as  to  the 

sum  of  ^60/.^  parcel  of  the  said  sum  of  300/.,  in  the  said  de^ 
claration  alleged  to  be  due,  for  the  use  and  occupation  by 
the  defendant  of  the  said  sets  of  chambers,  rooms  and  apart- 
ments with  the  appurtenances  of  the  plaintiff,  saith,  that 
the  plaintiff  ought  not  further  to  maintain  his  afore- 
said action  thereof  against  himi  because  he  saith,  that  fae 
became  tenant  to  the  plaintiff  of  the  said  sets  of  chamberst 
rooms  and  apartments  with  the  appurtenances,  and  en- 
tered upon  and  held  and  used  and  occupied  the  same 
upon  and  by  yirtue  of  a  certain  agreement  in  writing, 
before  the  defendant  became  bankrupt,  as  hereinafter 
mentioned,  to  wit,  on  the  fifteenth  day  of  March^  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  thirty- 
two,  made  between  the  plaintiff  by  N*  3f.,  his  agent  in  that 
behalf,  and  the  defendant,  and  duly  signed  in  that  behalf  by 
the  said  parties ;  whereby  the  plaintiff  agreed  to  let,  and 
the  defendant  agreed  to  take,  the  said  sets  of  chambers 
&c.,  for  five  years,  if  R.  fV.,  who  is  still  living,  should 
«o  long  live,  to  commence  from  the  twenty-fifth  day  of 
March,  A.D.  1832,  at  the  yearly  rent  of  1S02.,  payable 
quarterly  on  the  twenty-fourth  day  of  June,  the  twenty- 
ninth  day  of  September,  the  twenty-fifth  day  of  December, 
and  the  twenty-fifth  day  of  March,  in  each  year.  And 
the  defendant  further  saith,  that  before  and  at  the  time 
of  the  issuing  of  the  fiat  in  bankruptcy  herein-after  men- 
tioned, he  was  a  trader,  liable  to  become  bankrupt,  and 
subject  to  the  bankrupt  laws  and  statutes,  then  and  now 
in  force  ;  and,  whilst  he  was  such  trader,  to  wit,  on  the 
first  day  of  June,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  thirty-three,  became  and  was  indebted 
to  one «/.  O,  in  a  sum  exceeding  one  hundred  pounds, 
to  wit,  one  hundred  and  twenty  pounds.  And  being  such 
trader  and  so  indebted,  the  defendant  afterwards,  and 
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during  the  said  term  of  five  years,  to  wit,  on  the  fifteenth         1836. 
day  of  June,  1832,  became  and  was  bankrupt,  within  the  ^       ^ 
meaning  of  the  said  statutes,  and  afterwards  and  during  v. 

the  said  term,  to  wit,  on  the  same  day  and  year  aforesaid, 
a  fiat  in  bankruptcy,  grounded  on  the  statute  in  that  be- 
half, was,  upon  the  petition  of  the  said  John  Green^  duly 
awarded  and  issueil  by  and  under  the  hand  of  Henry 
Lord  Brougham,  then  being  Lord  High  Chancellor  of 
Great  Britain,  authorizing  the  said  petitioner  to  prose- 
cute his  complaint  in  his  Majesty's  Court  of  Bankruptcy, 
as  by  the  record  of  the  said  fiat,  which  was  then  duly 
filed  of  record  in  that  behalf,  duly  appears ;  and  such 
proceedings  were  thereupon  had,  that  afterwards,  to  wit, 
on  the  same  day  and  year  aforesaid,  John  Samuel  Martin 
Fonblangue,  being  one  of  the  Commissioners  of  his  Ma- 
jesty's Court  of  Bankruptcy,  duly  found  and  declared 
that  the  defendant  became  a  bankrupt,  within  the  true 
intent  and  meaning  of  the  statute  in  that  case  provided, 
before  the  date  and  suing  forth  of  the  said  fiat,  and  did 
therefore  declare  and  adjudge  him  bankrupt  accordingly, 
as  by  the  record  thereof  appears ;  and  the  said  Commis- 
sioner afterwards,  to  wit,  on  the  same  day  and  year  afore- 
said, by  instrument  under  his  hand,  appointed  one  of  the 
ofi^cial  assignees  of  bankrupts,  to  wit,  George  Gibson,  to 
be  appointed  assignee  of  the  estate  and  eflects  of  the  said 
bankrupt,  as  by  the  record  thereof  remaining  in  the  said 
Conrtof  Bankruptcy  appears;  and  such  proceedings  were 
had  upon  the  said  fiat,  that  afterwards,  to  wit,  on  the 
same  day  and  year  aforesaid,  the  said  John  Green  was 
duly  chosen  and  appointed,  at  a  meeting  duly  held  in  that 
behalf,  assignee  of  the  estate  and  effects  of  the  said  bank- 
rupt, by  the  major  part  of  the  creditors  of  the  said  bank- 
rapt  present  at  the  said  meeting,  and  who  had  proved 
debts  to  the  amount  of  ten  pounds  and  upwards,  under  the 
smd  fiat;  and  the  said  John  Green  then  accepted  the  said 
appointment  and  trust,  as  by  the  memorandum  of  tlie  said 


Prince. 
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1836.        appointment  and  acceptance  fully  appears;  and  the  de« 
_»      '  fendant  further  saith,  that  afterwards,  to  wit,  on  the  first 

WOKTHINOTON  *  . 

9,  day  of  Maify  in  the  year  of  our  Lord  one  thousand  eight 

hundred  snd  thirty-five,  upon  application  to  the  said 
George  Gibson  as  such  assignee,  then  duly  made  by  the 
defendant,  (the  said  John  Green  then  being  deceased),  to 
accept  or  decline  the  said  agreement  or  lease,  and  the 
s^id  term  and  interest  of  the  defendant  of  and  in  the 
said  premises,  the  said  George  Gibson  as  such  assignee, 
and  then  being  sole  assignee  of  the  estate  and  efiects  of 
the  defendant  as  such  bankrupt,  4^clined  to  accept  the 
same,  and  the  said  assignees  have  not,  nor  hath  either  of 
them,  ever  accepted  the  said  agreement  or  lease,  or  term  or 
interest ;  and  the  said  George  Gibson,  on  the  said  applica- 
tion^ refused  to  accept  and  declined  the  same ;  and  therefore 
the  defendant,  by  virtue  of  the  statute  in  such  case  made 
and  provided,  afterwards,  and  within  fourteen  days  then 
next  following,  to  wit,  on  the  same  day  and  year  last  afore- 
said, delivered  up  the  said  lease  or  agreement,  and  the 
said  sets  of  chambers,  rooms,  and  apartments,  with  the  ap- 
purtenances, to  the  said  plaintifi^,  and  then  quitted  the  said 
premises,  and  hath  not  at  any  time  since  held  or  used  or 
engaged  the  same,  or  any  part  thereof;  and  the  said 
plaintiff  then  accepted  the  said  lease  or  agreement,  and 
took  possession  of  the  said  tenements ;  and  the  defendanjt 
avers,  that  the  time  during  which  the  whole  of  the  said 
sum  of  two  hundred  and  sixty  pounds  in  the  said  de- 
claration is  alleged  to  have  accrued. due,  was  after  the 
date  and  issuing  forth  of  .the  said  fiat  or  commission  as 
aforesaid ;  and  this  the  defendant  is  r^ady  to  verify :  where- 
fore he  prays  judgment,  if  the  plaintiff  ought  further  to 
maintain  his  aforesaid  action  thereof  against  him,  &c« 
And  as  to  the  residue  of  the  said  monies  in  the  said  de- 
claration mentioned,  the  defendant  saith,  that  he  never 
was  indebted  as  therein  in  that  behalf  alleged,  and  of  this 
the  defendant  puts  himself  upon  the  country,  &c. 
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It  was  contended  on  the  part  of  the  plaintiff,  that  this        1935. 
was  not  such  a  plea  as  was  contemplated  by  the  rule.    On  ^orthimotoh 
the  other  hand  it  was  contended,  that  the  tenant  could  *. 

Princb* 

not  give  up  possession  without  the  consent  of  the  as- 
signee ;  and  it  was  alleged  that  the  plea  was  pleaded 
under  advice  of  counsel. 

Lord  Abinger,  C.  B« — It  is  consistent  with  this  .plea, 
that  the  assignees  may  have  declined  a  month  after  the 
bankruptcy.  The  declining  in  the  act  means  after  de- 
mand by  the  lessor.  It  seems  to  me,  that  the  plea,  to  be 
good,  should  have  had  an  averment,  that  the  assignee 
at  no  time  before  agreed  to  give  up  the  lease. 

Parke,  R — The  declining  of  the  assignee  must  be 
such  as  to  preclude  him  from  taking  possession,  consis* 
tently  with  this  plea.  The  defendant  may  have  gone  to 
the  assignee  and  said,  will  you  give  up  the  lease,  and  I 
shall  thereby  get  rid  of  two  years'  rent.  The  plea  is 
clearly  bad;  it  should  have  shewn  the  privity  of  the 
plaintiff.  The  only  effect  of  the  plea  would  be  to  compel 
the  plaintiff  to  demur,  and  throw  him  over  the  long  vaca- 
tion ;  if  such  a  plea  was  intended  to  have  been  pleaded, 
it  ought  to  have  been  pleaded  within  the  time  for  plead- 
ings or  of  the  additional  time  allowed  by  the  judge's 
order.  It  is  an  attempt  to  get  rid  of  two  years'  rent  after 
two  years'  occupation. 

The  other  Barons  concurred. 

Rule  absolute. 


^4^-c»  ^-  ^:Zay^.^.  .<  'A^  av^.  ^^^.  /^^. 
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1836. 

Solly  and  Others  v.  Neish. 

To » declaration  ASSUMPSIT.— The  declaration  stated  that  the  de- 
money  had  and  fendant,  on  the  Ist  October,  1834*,  was  indebted  to  the 
thTt  A^miwy  plaintiffs  ui  5000i  for  money  beCore  then  received  by  the 
so  received  by  defendant  for  the  use  of  plaintiffs;  that  the  defendant  aftet- 

the  defendant 

was  the  produce  wards,  to  wit,  on  the  day  and  year  aforesaid,  in  considera- 

^ned  toand  *'^"  ^^  *^®  premises,  then  promised  to  pay  the  said  sum 

di?d^fend!!llt'  ^^  "ioney  to  plaintiffs  on  request :  to  the  plaintiffs'  da- 

by  p.  4^  c.  as  mage  of  5000/. 

goods,  with  the  Plea. — As  to  SO  much  of  the  said  declaration  as  relates  to 

AcTw^ff^but  ^^^  ^"™  ^^  ^^^^'  t'^erein  stated  to  hare  been  received 
which  were  in     by  the  defendant  for  the  use  of  the  plaintiffs,  the  defend- 

fiict  the  goods  of  ,     , 

the  plaintiffs  ant  says  that  plaintiffs  ought  not  to  maintain  their  afore- 
j^ntly,forthe  ^^^^  action  against  him»  because  he  says  that  the  said 
purpose  ofse-      money  so  received  by  the  defendant  was  the  amount  of 

coring  advances  "^  ^ 

by  the  defendant  the  proceeds  of  Sale  by  the  defendant  of  divers  goods 
with  a  power  of  ^^^  chattels,  to  wit,  two  hundred  tons  of  flax,  consigned 
Wm  foTludT"*  to  and  deposited  with  the  defendant  by  certain  persons 
advances; and     trading  under  the  style  and  firm  of  Peirie  Sr  Chapman, 

that  the  goods  ®  '^  .  .  f 

were  sold  by  the  as  and  for  their  own  goods  and  chattels,  with  the  know- 
cover  adirances  '^^g®  *^*'  assent  of  plaintiffs,  but  which  in  fact  were 
made  toP.^-c,  ^hg  rroods  and  chattels  of  the  said  Peirie  A  Chapman  and 

in  ignorance  ...  . 

that  the  plain-  plaintiffs  jointly,  upon  the  terms  and  conditions  of  said 
estedinthe  '  goods  and  chattels  being  a  security  for  any  money  the 
S^ndiTt^J&r-  defendant  might  advance  to  Messrs.  PeUrie  ^  Chapman, 

ed  to  set  off  the  with  power  of  sale  to  reimburse  himself  for  any  such  ad- 
amount  of  those 
advances  vances ;  and  that  the  defendant,  believing  the  said  goods 

^Bdsof^the^'^"  ^°^  chattels  to  belong  to  Peirie  ^  Chapman,  and  not 
^"^«^**®..  ,  tnowinff  that  plaintiffs  were  interested  therein,  did,  after 

plaintifili  replied        .  . 

that  the  defen-    said  Consignment  and  deposit,  and  before  the  sale  of  said 

daiit  broke  his 

promise  of  his  own  wrong,  and  without  the  cause  meutioued  in  the  plea,  and  then  new  assigned 
that  the  action  was  brought  for  the  proceeds  of  certain  other  goods  which  the  defendant  had  pro- 
mised to  pay  to  the  plaintiffs.  Upon  demurrer  to  the  replication  and  new  assignment  for  dupli- 
city:— Held,  that  the  plea  was  bad,  amounting  to  the  general  issue,  and  that  the  replication  of  de 
u^vria  was  bad  in  itself^  hm  not  being  applicable  to  the  plea,  nor  allowable  if  the  right  to  reply  de 
btfvria  in  assumpsit  is  lo  be  governed  by  the  same  rules  as  obtain  in  trespass.  Semble,  that  the 
new  assignment  might  be  supported. 
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goods,  and  bePore  he  knew  that  plaintiffs  had  any  interest  1835. 
in  the  same,  make  divers  advances  of  money  to  Petrie  ^ 
Chapman  to  a  large  amount,  to  wit,  to  the  amount  of 
60002.,  on  the  credit  and  security  of  said  goods  and 
chattels ;  and  the  same  remaining  unpaid,  he  did  after- 
wards, and  before  the  commencement  of  this  suit,  to  wit, 
on  the  1st  October,  in  the  year  aforesaid,  sell  the  said  goods 
and  chattels,  and  received  said  money  in  said  declaration 
and  commencement  of  this  plea  mentioned,  being  the 
proceeds  thereof.  And  he  further  says,  that  he  is  ready 
and  willing  and  hereby  offers  to  set  off  and  allow  to 
plaintiffs  the  amount  of  the  said  advances  which  still  re< 
main  due,  owing,  and  unpaid  to  defendant,  and  greatly 
exceed  the  money  in  the  said  declaration  and  commence- 
ment of  this  plea  mentioned,  against  the  amount  of  the 
damages  sought  to  be  recovered  by  the  plaintiffs  in  respect 
of  the  said  anm  of  money  in  said  declaration  first  men- 
tioned ;  and  this  he  is  ready  to  verify,  &c. 

Replication. — ^The  said  plaintiffs  as  to  said  plea  of  said 
defendant  by  him  lastly  above  pleaded  to  said  sum  of 
5000/.  therein  mentioned,  say  that  they,  by  reason  of 
anything  therein  alleged,* ought  not  to  be  barred  from 
maintaining  their  said  action  as  to  the  last-mentioned  sum 
of  money,  because  they  say  that  he,  the  said  defendant,  of 
his  own  wrong,  and  without  the  cause  by  him  in  that  plea 
alleged,  broke  his  promise  and  undertaking  as  to  the  last- 
mentioned  sum  of  money,  in  manner  and  form  as  the  said 
plaintiffs  have  in  their  said  declaration  in  that  behalf  com- 
plained against  him ;  and  of  this  they,  the  said  plaintiffs, 
put  themselves  upon  the  country,  &c. 

New  assignment. — And  the  »aid  plaintiffs  further  say, 
that  they  brought  their  said  suit  against  the  defendant 
not  only  for  the  recovery  of  the  money,  the  proceeds  of 
the  sales  of  the  goods  and  chattels  in  the  introductory 
part  of  said  plea  mentioned,  but  also  for  that  said  defend- 
ant, on  the  day  and  year  aforesaid,  was  indebted  to  plain- 
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1895.         tiffs  in  SOOOL  for  money  before  then   received  by 

defendant  to  the  ase  of  the  plaintifiB,  and  being  the  pro* 
ceeds  of  certain  sales  before  then  made  and  effected  by 
said  defendant  of  divers,  to  wit,  two  hundred  tons  of  flax, 
the  respective  cargoes  of  certain  vessels  called  the  Orb 
and  Elissa  respectively,  and  which  said  flax,  before  the 
sales  thereof  so  made  by  said  defendant,  to  wit,  on  the 
6th  December^  1833,  the  said  defendant,  by  a  certain 
letter  addressed  by  him  to  the  said  plaintiffs  declared  to 
be  under  his,  said  defendant's  care,  on  the  account  of  said 
plaintiffs,  and  that  he,  the  said  defendant,  should  hold 
the  same,  according  to  any  instructions  the  said  plaintifiii 
might  be  pleased  to  give  the  said  defendant  for  the  sale 
thereof;  and  being  so  indebted,  the  said  defendant,  in 
consideration  thereof,  afterwards,  to  wit,  on  the  day  and 
year  in  that  behalf  aforesaid,  promised  to  pay  the  last* 
mentioned  sum  of  money  to  the  plaintiffs  in  manner 
and  form  as  the  plaintiffs  in  their  said  declaration  have 
complained  against  him,  and  which  said  last-mentioned 
sum  of  money  so  had  and  received  by  the  defendant  for 
the  said  plaintiffs'  use,  and  above  newly  assigned,  is  other 
and  different  money,  and  the  proceeds  of  other  and  differ* 
ent  sales  than  those  in  the  said  plea  of  the  said  defen- 
dant mentioned;  and  this  they,  the  said  plaintiffs,  are 
ready  to  verify,  &c. 

Demurrer. — That  the  said  replication  and  new  assign- 
ment of  the  said  plaintiffs  to  the  said  plea  of  the  said 
defendant  by  him  lastly  above  pleaded  to  the  said  sum  of 
SfiOOL  are  not  sufficient  in  law,  for  that  the  said  replica- 
tion and  new  assignment  are  double,  and  contain  several 
and  distinct  answers  to  the  said  plea  of  the  said  de- 
fendant, and  the  said  replication  does  not  traverse  or 
deny  any  distinct  fact  or  facts,  but  puts  the  whole  of 
the  allegations  in  the  plea  in  issue,  and  also  in  the  new 
assignment  alleges  matter  in  avoidance  of  the  said  plea, 
and  BQ  proposes  a  double  answer  thereto.     Also  for  that 
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the  said  plaintiffs  have  not  expressly  or  distinctly  tra-        183^^ 
versed  and  denied,  or  confessed  and  avoided  any  of  the 
allegations  in  the  said  plea;   and  for  that  the  said  re- 
plication and  new  assignment  are   double,  multifarious, 
uncertain,  informal,  and  insufficient. 

Wighiman,  in  support  of  the  demurrer. — The  plea 
covers  every  thing  in  the  declaration,  it  puts  in  issue  every 
allegation  ;  and,  therefore,  unless  it  is  entirely  establbhed 
by  evidence,  the  plaintiff  would  be  entitled  to  recover ; 
if  the  plaintiff  can  shew  that  any  part  of  the  6000/.,  men- 
tioned in  the  declaration  was  received  otherwise  than 
stated'  in  the  plea,  he  negatives  the  plea,  and  is  entitled 
to  a  verdict.  The  plaintiff,  therefore,  ought  not  to  hav^ 
replied,  and  new  assigned  also.  He  has  no  right  to  deny 
every  fact  in  the  plea,  and  also  to  reply  something  else. 
[Pariet  B. — ^Yout  argument  supposes  that,  upon  this 
plea,  the  defendant  must  prove  that  the  whole  of  the 
money  was  received  by  the  defendant  under  the  circum- 
stances stated  in  the  plea;  and  that  if  the  plaintiff  proved 
that  any  part  of  the  money,  however  small,  was  not  so 
received,  the  plea  is  negatived.  The  question  is,  whether 
that  is  the  necessary  consequence  of  de  injurid.  May  not 
the  plea  be  considered  as  if  it  concluded  with  a  qtuB  esi 
eademf]  If  the  plaintiff  had  taken  issue  upon  the  agree- 
ment stated  in  the  plea,  it  would  have  been  different, 
but  if  be  proves  any  money  to  have  been  received,  other 
than  is  mentioned  in  the  plea,  he  entitles  himself  to  a 
verdict* 

• 

Maukf  in  support  of  the  replication. — De  injurid^  in 
actions  on  contracts,  is  only  not  usual,  because  speciid 
pleas  are  unusual;  yet  this  replication  was  adopted  in 
Bickards  v.  Murdoch  (a),  and  no  objection  was  taken ; 

(«)  10  B.  &  C.  627. 
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1835.         but  it  is  objected y  (hat  the  rephcation  and  new  assignment 
together  are  double ;  that  objection,  however,  does  not  ap- 

Solly 

0.  ply  here,  because  the  sums  are  indefinite,  and  neither  party 

is  bound  to  the  exact  sum  specified.  The  distinction  is, 
where  the  matter  complained  of  in  the  declaration  is 
single,  as  one  assault,  the  plaintiff  cannot  reply,  by  deny- 
ing the  defendant's  justification,  and  also  new  assign ;  but 
if  the  charge  is,  that  the  'defendant  assaulted  the  plaintiff 
on  divers  days  and  times,  and  the  plea  justifies  one  as- 
sault on  a  particular  day,  the  plaintiff  may  take  issue 
upon  it,  and  also  new  assign  that  he  brought  his  action 
for  a  number  of  other  assaults.  The  rule  applies  to  sums, 
as  well  as  to  times.  De  injurid  means,  not  that  all  the 
facts  in  the  plea  are  false,  but  that  some  are  not  true. 
Suppose  there  were  two  parcels  of  goods,  and  that  such 
agreement  did  take  place  as  is  mentioned  in  the  new  as- 
signment, the  plaintiff  would  not  be  able  to  recover  the 
second  under  de  injurid  only :  there  is  nothing  in  the  plea 
to  shew  that  it  was  intended  to  apply  to  all  the  plaintiffs' 
claims.  It  cannot  be  collected  from  the  pleadings,  as  the 
declaration  is  in  general  terms,  whether  the  plaintiffs  go 
for  more  than  what  the  defendant  alludes  to  in  his  plea : 
the  plaintiffs,  therefore,  by  the  new  assignment  point  out 
more  particularly  what  they  do  go  for.  [Parke,  B.— If 
there  were  really  any  other  goods  than  those  mentioned 
in  the  plea,  the  question  is,  whether  that  fact  is  not  put 
in  bsue.  If  this  had  been  trespass,  such  a  fact  would 
not  have  been  in  issue ;  but  this  is  more  like  the  plea  of 
leave  and  licence,  and  then  the  replication  of  de  injurid ; 
there,  if  the  plaintiff  proves  any  one  trespass,  which 
the  defendant's  plea  does  not  apply  to,  the  plaintiff  re- 
covers; that  is  from  the  form  of  the  plea;  but  if  the 
plea  had  stated  specially,  that,  on  certain  days,  the 
plaintiff  gave  me  licence  to  do  the  acts  complained  of, 
and  that  I  did  them  by  virtue  of  that  licence,  then  the 
plaintiff  must  new  assign.    There  is  a  distinction  between 
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ihe  pleas.  I  was  in  the  habit  of  adopting  the  latter  mode  l^^- 
at  the  bar,  on  the  supposition  that  the  plaintiff  would  be 
driven  to  a  new  assignment.  The  question  is,  whether 
this  plea  applies  to  no  other  goods  than  those  mentioned 
in  it]  The  defendant  does  not  say  that  he  broke  the 
promise  stated  in  the  declaration,  but  he  pleads  only  to 
certain  of  the  goods  to  the  value  ofJSOOOL 

Wigkiman,  in  reply. — Barnes  v.  Hunt  (a)  applies  to 
the  present  case.  De  ityurid  puts  in  issue  every  material 
allegation  in  the  plea.  If  the  allegation,  that  the  money 
received  was  the  produce  of  the  particular  goods  stated 
in  the  plea,  is  a  material  averment,  it  is  put  in  issue  by 
de  infurid,  and  the  replication  b  therefore  double. 

Cur.  adv.  vulL 

Lord  AbinoeRj  C.  B.,  delivered  the  judgment  of  the 
Court.  (After  stating  the  pleadings,  with  the  causes  of 
demurrer,  his  lordship  proceeded) — ^The  principal  ques* 
tion  raised  in  argument  was,  whether  the  plaintiff  could, 
having  this  general  replication,  also  newly  assign;  the 
objection  to  the  form  of  the  replication  was  not  much  re« 
lied  on. 

The  plea  is  clearly  bad  (6).  It  denies,  first,  the  plaintiff's 
sole  right  to  recover ;  it  amounts  then  to  a  traverse  of  the 
promise  to  the  plaintiff,  and  is  in  fact  the  general  issue. 
It  goes  on  afterwards  to  allege,  that  the  defendant  re-> 
tained,  in  pursuance  of  the  plaintiff's  licence  and  autho- 
rity,  the  money  sought  to  be  recovered,  as  a  means  of 
paying  his  advances — advances  not  made  to  the  plaintiff, 
but  to  Peirie  ^  Chapman.  The  mode  of  stating  this, 
again,  is  in  fact  the  general  issue ;  because  it  amounts 
to  a  denial  that  the  proceeds  were  money  had  and  re- 

{•)  11  East,  4.  (h)  Query,  on  special  demurrer? 

VOL.  IV.  S  D.  P.  C. 
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1835.  oeived  to  the  use  of  the  plaintiff.  Supposing  that  to  be 
otherwise,  and  that  the  latter  part  of  the  plea  is  to  be  coih 
sidered  |i  plea  of  set-off,  it  would  be  bad  on  special  de- 
murrer, both  as  amounting  to  the  general  issue  and  for 
duplicity. 

The  replication  appears  to  be  bad  for  two  reasons: 
Jirsl^  the  plea  dpf  s  not  contain  matter  of  excuse,  but  a 
denial  of  the  promise ;  and  it  cannot  put  the  matter  in  the 
plea  in  issue,  for  it  denies  only  the  cause  of  the  breach 
of  promise.  The  plea,  however,  does  not  admit  and 
excuse  a  breach  of  promise,  but  it  denies  that  any  pro- 
mise at  all  was  made  to  the  plaintiff.  The  replication, 
therefore,  does  not  traverse  the  facts  stated  in  the  plea,  nor 
does  it  confess  and  avoid  them.  And,  seeandly,  it  would- 
be  bad  if  the  principles  of  pleading  in  trespass,  as  con- 
tained in  Crogate^s  case  {a)  and  other  authorities,  are 
applied  to  an  action  of  asiumpsU;  tot  the  defendant 
claims  an  interest  in  the  money,  and  he  claims  a  right  lo 
retain  it  by  and  in  consequence  of  an  authority  given  by 
the  plaintiff;  in  either  of  which  cases  the  general  replica- 
tion is  not  allowed.  There  is  no  occasion  to  enter  into 
the  question,  whether  or  not  the  new  assignment  is  bad. 
Supposing  the  first  part  of  the  replication  to  be  good, 
the  inclination  of  the  opinion  of  the  Court  is,  that  the 
new  assignment  might  be  supported.  The  judgment  of 
the  Court  will  be  for  the  defendant,  both  parties  hav- 
ing leave  to  amend  on  payment  of  costs. 

Judgment  for  the  defendant,  with  leave  to  amend. 

(a)  a  Co.  6& 
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1935. 

BuRLsv  V.  Stevens. 

Alexander  applied  to  the  Court  for  a  rule  to  shew  ^j^^^^  ^  ^^^ 
cause  why  both  the  parties  to  this  action  should  not  consent  ^"'  referred  to 

^  "^  ^  an  arbitrator, 

to  enlarge  the  time  for  making  an  award.  The  action  was  who,  at  a  meet- 
brought  to  recover  the  amount  of  a  blacksmith^s  bill,  com-  the'piaintiff  and 
prising  600  items.  The  last  meeting  before  the  arbitrator  ^^^^^,^''' 
was  on  the  4th  day  of  Easter  Term  last,  at  Gloucester,  pointed  a  future 

day  for  another 

The  arbitrator  then  mentioned,  that  he  should  require  meeting,  but 
another  meeting  on  the  ^th  June  following,  and  neither  beyond  the  time 
party  objected ;  but  by  accident  the  arbitrator  had  al-  »"ow«<*  ^^ 
lowed  the  time  for  making  his  award   to   pass  without  award,  and  the 
enlarging  it.     In  support  of  this  motion,  he  cited  Taylor  accident  omitted 
V.  Gregory  {a),  where  a  verdict  was  taken  for  3000/.,  |?„*"f3i2^ 
subject  to  an  award,  to  be  made  by  a  certain  day,  as  to  purpose,  the 

,  «   -  rvii  t  •  •  1  11     1        Court  refused 

the  amount  of  damages.  The  arbitrator  accidentally  Jet  to  interfere  by 
the  day  pass  without  making  his  award,  and  the  defen-  "'e^te^J  [^e* 
dant's  attorney  would  not  consent  to  the  time  being  en-  time  for  making 

^  ^  the  award  to  the 

larged.  The  Court  granted  liberty  to  the  plaintiff  to  day  named. 
enter  up  judgment,  and  issue  execution  forthwith  for  the 
whole  amount  of  the  verdict,  unless  the  enlargement  were 
consented  to.  In  Woolley  v.  Kelly  (A),  the  same  prin- 
ciple was  recognised.  There,  in  an  action  against  several 
defendants,  a  verdict  was  taken  for  the  plaintiff  for  400/. 
damages,  subject  to  a  point  of  law,  reserved  for  the  opin- 
ion of  the  Court,  and  in  case  that  point  should  be  deter- 
mined in  favour  of  the  plaintiff,  then  subject  to  the  award 
of  a  barrister  as  to  the  damages.  The  point  of  law  having 
been  decided  in  favour  of  the  plaintiff,  the  arbitrator 
having  been  consulted  by  one  of  the  parties  in  the  cause, 
declined  proceeding  in  the  reference.  One  of  the  defen- 
dants refused  to  name  any  other  arbitrator.  Under  the 
circumstances,  the  Court  ordered  judgment  and  execution 


<•)  2  B.  &  AdoL  774.  («)  1  B.  &  C  68;  2  D.  &  R.  158. 
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BURLET 

Stevens. 


to  issue  against  that  defendant  for  the  damages  found  by 
the  jury,  unless  he  would  consent  to  refer  the  damages  to 
some  other  arbitrator.  In  HaU  v.  Phillips  {a),  where  the 
Court  of  Common  Pleas  refused  to  interfere,  and  allowed 
judgment  to  be  entered  up  for  the  plaintiff,  the  time  for 
making  the  award  having  expired,  and  the  defendant  having 
refused  to  proceed  with  the  arbitration^  the  previous  case 
of  Taylor  v.  Gregory  was  not  cited.  In  the  present  case, 
it  was  fully  understood  at  the  last  meeting  that  the  next 
meeting  would  take  place  on  the  S9th  June;  and  as  the 
defendant  then  made  no  objection,  there  was  no  reason  why 
the  Court  should  not  enlarge  the  time  till  that  day,  other- 
wise all  the  expense  already  incurred  might  be  thrown 
away* 

Parke,  B. — When  this  case  was  before  me  at  chambers, 
it  appeared  to  me  that  the  Court  had  no  power  to  grant 
this  motion.  This  is  an  agreement  by  parol  to  extend 
the  time  for  making  the  award.  If  a  consent  has  been 
given  to  the  further  extension  of  the  time,  the  arbitrator 
can  act  upon  it,  but  I  think  the  Court  cannot  grant  the 
rule. 

Lord  Abinger,  C.  B.,  Bolland  and  Aldbrson,  Bs., 
concurred. 

Rule  refused  (6). 

(a)  2  M.  &  Scott,  167 ;  9  (6)  See  WUkim<m  v.  I\m,  ante, 
Bing.  89.  p.  37. 


Bail  are  dia- 
charged,  by 
time  bting 
given  to  ^eir 
principal  with- 
out their  con* 
aentf  although 
they  may  not 
have  been 
damnifled. 


Hannington  r.  Bearb  and  Another. 

XZC/MF/ZjEF  shewed  cause  against  a  rule  which  had 
been  obtained  by  Espinasse,  on  behalf  of  the  bail  in  this 
action,  calling  upon  the  plaintiff  to  shew  cause  why  an  ex-- 
onereiur  should  not  be  entered  on  the  bail-piece,  on  the 
ground  of  time  having  been  given  to  the  defendant  in  the 
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original  action  without  the  knowledge  of  the  bail.    From         1836. 
the  affidavits,  it  appeared  that  notice  of  trial  in  the  original    hanninoton 
action  was  given  on  the  20th  of  February  last,  for  the        ^  ^ 
next  Assizes  for  Sussex  ;  that  the  commission  day  was  on 
Monday^  the  23rd  March ;  and  that  on  that  day  the  de- 
fendant executed  a  cognovit,  whereby  he  confessed  the 
actioDj  and  that  the  plaintiff  had  sustained  damages  to 
the  amount  of  one  shilling,  besides  his  costs  and  charges ; 
and  it  was  stipulated  that  no  judgment  should  be  entered  up 
or  execution  issuoybut  indefault  of  payment  of  IR  7«.  5cf., 
being  the  debt  agreed  to  be  taken  in  the  said  action,  toge- 
ther with  the  costs,  to  be  taxed,  if  necessary,  as  between 
attorney  and  client,  in  manner  following:  15/.  on  the  date 
thereof,  the  further  sum  of  5L  on  the  Slst  day  of  the 
said  month  of  March,  and  the  balance  of  the  said  debt 
and  coats  on  the  1st  day  of  May  then  next,  until  the 
whole  of  the  sum  of  11/.  7«.  5d.,  together  with  costs  as 
aforesaid,  should  be  fully  paid  and  discharged;  but  in 
case  default  was  made  in  payment  of  the  said  sum  of 
11/.  7s,  5d*  and  costs,  as  aforesaid,  or  any  part  thereof,  in 
manner  and  at  the  time  aforesaid,  judgment  might  be  en- 
tered up  thereon,  and  execution  issue  for  the  said  sum  of 
\\L  Is.  5<L  and  costs,  or  so  much  thereof  as  should  be 
then  unpaid.    The  defendant  having  made  default,  judg- 
ment was  entered  up  on  the  Srd  of  April.     The  present 
action  was  commenced  against  the  bail  on  the  1st  of  June, 
for  the  sum  ofiSL  3s.  5cL;  and  it  was  sworn  that  the  cog- 
novit was  given  without  the  knowledge  or  consent,  either 
directly  or  indirectly,  of  the  defendants.    It  was  now  con- 
tended, that,  under  the  circumstances,  the  bail  were  not 
discharged ;  because  it  did  not  appear  that  they  had  been 
at  all  prejudiced,  or  that  more  time  had  been  allowed 
than  the  bail  would  have  had,  if  the  plaintiff  had  gone  to 
trial;  that,  as  the  commission  day  at  Lewes  was  on  the 
83rd,  the  cause  would  probably  not  have  been  tried  for  twa 
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1835.        or  diree  days ;  and  that  if  the  Judge  had  granted  the  plain- 
tiff  speedy  execution,  he  would  have  allowed  the  defen- 
V.  dant  ten  days  or  a  fortnight's  time  to  have  paid  the  money; 

but  if  the  Judge  had  not  thought  proper  to  grant  speedy 
execution,  the  plaintiff  could  not  have  got  judgment  till 
after  the  first  four  days  of  the  following  term,  which 
began  on  the  15th  of  April;  and  therefore,  as  judgment 
was  signed  on  the  .3rd  of  April,  it  was  in  either  case 
signed  before  the  plaintiff  would  have  got  judgment  in 
the  usual  course ;  that  it  was  not  sufficient  to  shew  that 
more  time  had  been  agreed  to  be  given,  unless  it  was  ac- 
tually given,  and  that  here,  though  the  time  for  payment 
of  the  last  instalment  would  not  have  arrived  till  the  1st  of 
May,  if  the  defendant  had  performed  the  agreement,  yet, 
as  it  was  a  condition  precedent,  that  the  defendant  should 
pay  part  of  the  debt  on  a  previous  day,  which  he  neg- 
lected to  do,  the  agreement  was  at  an  end,  and  the  plain- 
tiff was  just  as  much  at  liberty  to  sign  judgment^  as  he 
would  have  been,  if  the  action  had  gone  on  in  the  usual 
course.    The  bail,  therefore,  had  not  been  damnified. 

Lord  Abinger,  C.  B. — The  question  is  not,  whether 
the  bail  have  been  damnified;  the  rule  is,  that  if  time  be 
given  to  the  principal,  without  the  consent  of  the  bail, 
they  are  thereby  discharged.  I  am  of  opinion  that  this 
rule  ought  to  be  made  absolute. 

BoLLAND,  B.,  and  Alderson,  B.,  were  of  the  same 
opinion* 

Rule  absolute^  with  coats* 
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Scott  and  Others^  Assignees  &C*,  v.  LewiSi  Esq.,  Under- 

sherifTof  Carmarthbnsuirb. 

%^HILTON  applied  on  behalf  of  the  defendant  in  this  whereathenfl; 
action  for  a  rule  under  the  Interpleader  Act,  1  &  S  Wilt,  the  amouiu^of 
4,  c.  58,  and  for  staying  proceedings.     The  circumstances  ^"^77"^*°  ?° 
were  these: — AJi.fa*  was  delivered  to  the  sheriff  to  levy  goods,  paid  over 
on  the  goods  of  John  Jones  20001.^  which  had  been  reco"  the  execution- 
▼ercd  against  him  by  Rees  Jones,  and  on  the  1st  of  Fe-  haWn^iJ^ived 
bruary,  1834,  a  levy  was  made,  and  a  sale  of  the  defen-*  any  notice  of  a 
dant*s  goods  took  place;  and  it  was  conducted  with  publi-  one,  and  after- 
city,  and  the  proceeds,  when  received  by  the  under-sheriff,  wM^brHugfc?"'* 
Were  handed  over  by  him  to  the  execution  creditor.     No  ■?*'?;*  ^**«, 

•^  thenfrbythe 

notice  had  been  given  of  the  defendant  having  become  defendant's  aa- 
bankrupt,  and  collusion  was  denied;  but  the  affidavit  did  coveTthe^Tariia 
not  state  when  the  fiat  issued,  or  the  date  of  the  actof  bank-*  ^^  ^^;  ^^.IT 

'  Held,  that  the 

ruptcy.     The  present  action  had  been  commenced  by  the  •heriffwatnot 

!..«■  .  fi  r  t^      T  «i       entitled  to  relief 

plamtiffs,  as  assignees  or  John  Jones,  to  recover  from  the  under  the  in- 

sberiff  the  money  which  had  been  so  paid  over ;  and  it  **T*****"  ^^ 

was  contended,  that  the  sheriff  having  no  interest  in  the 

subject-matter  of  the  action,  and  having  paid  over  the 

money  innocently,  it  was  a  case  within  the  provision  of 

the  act.     He  referred  to  Anderson  v.  CalUmay  (a),  where 

it  was  held  that  the  sheriff  was  not  entitled  to  relief  under 

the  Interpleader  Act,  where  he  had  paid  over  the  levy^* 

money  to  the  execution-creditor  after  notice  of  a  claim 

had  been  given.    The  language  of  the  Court  in  that  case 

IS  sufficiently  general  to  apply  to  any  case  where  the 

sheriff  has  paid  over  the  money :    but  if  that  was  the 

opinion  of  the  Court,  it  was  extra-judicial,  because  in  that 

caae  notice  of  a  claim  was  made,  and  in  the  present  case 

there  was  no  notice.    In  that  case  it  was  held,  that  the 

1st  and  6th  clauses  of  the  act  are  to  be  construed  to- 

(a)  Ante,  Vol.  Up.0dft. 
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1836.  gether ;  but  it  has  since  been  determined  in  Donmger  v. 
Hinxman  (a),  and  Dobbins  r.  Greene  {Jb\  that  though,  on 
an  application  under  the  1st  section,  the  aflSdavit  must 
negative  collusion,  yet  that  it  is  not  necessary  that  the 
sheriff  should  do  so.  Anderson  ▼.  CaUoway  is  therefore 
DO  authority  against  the  present  motion  (c) ;  and  the  words 
of  the  6th  section  are  sufficient  to  comprehend  this  case, 
for  it  specifies  '^  claims  to  the  proceeds  or  value  of  goods*" 
taken  in  execution,  as  well  as  to  the  goods  themselves; 
and  the  Court  is  authorized  in  its  discretion  to  exercise 
all  or  any  of  the  powers  meqtioned  in  the  1st  section. 
The  sheriff  is  just  as  much  in  need  of  protection  where  he 
has  bond  fide  paid  over  the  proceeds  of  a  levy,  and  the 
claimant  has  neglected  to  give  him  notice^  as  where  he 
has  the  proceeds  still  in  his  hands,  in  consequence  of  a 
notice  that  they  are  claimed  by  a  third  person:  in  either 
case  be  is  within  the  mischief  intended  to  be  remedied  by 
the  act  as  it  is  stated  in  the  preamble  to  the  6th  section, 
viz.  **  his  being  exposed  to  the  hazard  and  expense  of  an 
action  by  reason  of  a  claim  made  by  the  assignees  to  the 
goods  taken  in  execution ;"  and  in  neither  case  has  he  any 
interest  in  the  subject-matter  of  the  suit.  That  part  of 
the  1st  section  which  requires  that  the  applicant  should 
be  ready  to  bring  into  Court  the  subject-matter  of  the 
suit,  must  be  considered  to  be  applicable  only  to  a  case, 
where  the  sheriff  has  the  goods  still  in  his  hands ;  and 
ought  not  to  be  insisted  on  where,  in  consequence  of  the 
claimant's  own  neglect  to  give  notice  to  the  sheriff,  the 
proceeds  of  the  execution  have  in  due  course  been  paid 
over  to  the  execution-creditor. 

(a)  Ant^  VoL  2,  p.  424.  Court  (though  he  had  paid  over 

(6)  Amte»  Vol.  2,  p.  609.  the  money )»  in  order  to  protect 

(e)  From  the  report  antCi  p.  himself  from  actions,   and  that, 

637>  it  appears  that  the  sheriff  on  bis  Awag  so,  the  rule  was  made 

thought  it  worth  while  to  bring  absolute. 

the   amount  of  the  levies  into 
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Lord  Abinoer^  C.  B. — I  am  very  much  disposed  to  re-         1^35^ 
lieve  the  sberiffy  but  I  think  the  present  case  is  not  within 
the  act*    The  a£Bdavit  ought  to  have  shewn  when  the  fiat 
issued. 

Pa&kb,  B. — ^I  think  the  affidavit  has  omitted  to  state 
most  important  facts. 

BoLLAND,  B.— The  sheriff  having  done  his  duty,  and 
completely  executed  the  process,  I  think  the  act  does  not 
apply. 

GuRNBYy  B. — I  think  this  case  is  not  within  the  act. 

Rule  refused. 


Swain  and  Others,  Assignees,  v.  Lewis. 

Jl  HIS  was  an  action  by  the  plaintiffii,  as  assignees  of  a  i^otice  to  pro- 
bankrupt,  upon  a  bill  of  exchange  indorsed  by  the  de-  „n^*°^**"  " 
fendant  to  the  bankrupt,  and  for  goods  sold.  The  cause 
was  tried  before  the  under-sheriff;  and  in  order  to  prove 
notice  of  dishonour  a  witness  was  called  to  prove  the  con- 
tents of  a  letter  by  which  notice  was  given,  and  which 
had  been  put  into  the  post.  It  was  objected  at  the  trial, 
that  there  should  have  been  a  notice  given  to  produce  the 
letter  or  else  a  duplicate  of  the  original  proved.  The 
objection  was  overruled,  and  the  plaintiffs  obtained  a  ver- 
dict. Mansel  moved  for  a  new  trial  or  that  a  nonsuit 
might  be  entered,  on  several  grounds;  but  the  Court 
granted  a  rule  nisi  only  upon  the  question  whether  suffi- 
cient proof  of  notice  of  dishonour  had  been  given  to  en- 
title the  plaintitfs  to  give  parol  evidence  of  the  contents 
of  the  letter. 
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18d5.  Humfrey  shewed  cause* — He  contended   that  it  was 

now  an  established  practice  to  admit  proof  of  a  notice 
without  any  notice  having  been  given  to  produce  the  ori- 
ginal, and  he  relied  upon  Kine  v.  Beaumont  (a),  where  it 
was  held^  that  the  copy  of  an  original  letter  giving  notice 
of  the  dishonour  of  a  bill  is  admissible  in  evidence  with* 
out  notice  to  produce  the  original  letter ;  and  there  is  no 
substantial  distinction  between  proving  such  notice  by 
producing  a  duplicate  and  giving  parol  eridence  of  the 
contents  where  no  copy  of  the  letter  has  been  kept 

Mansel  was  heard  in  support  of  the  rule. 

Parke,  B. — There  are  two  Nisi  Prius  cases  one  way  (6)^ 
and  two  the  other  way  (c). 

Lord  Abinger,  C.  B. — Since  the  case  of  Solarie  v. 
Palmer  {d),  and  Hartleys  case  (e),  the  form  of  the  notice 
of  dishonour  has  become  very  material;  and  the  question 
is  important  whether  secondary  evidence  should  have  been 
admitted  without  notice  to  produce  the  letter. 

Cur.  adv.  wtU, 

Lord  Abinoer,  C.  B.,  now  delivered  the  judgment  of 
the  Courta-^This  case  was  argued  last  Easter  Term  upon 
the  question,  whether,  in  an  action  on  a  bill  of  exchange 
against  the  indorser,  where  notice  of  the  dishonour  was 
given  by  letter,  notice  to  produce  that  letter  was   ne- 

(a)  7  Moore,  112;  3  Brod.  &  Esp.  455;  Surtees  v.  Hubbard,  4 

B.  288,  S.  C.  Esp.  203 ;  PhiUipson  v.  Chase,  2 

{b)  See  Acland  v.    Fearce,   2  Gampb.  1)0;  1  Bing.  N.  S.  194; 

Gampb.  GOl;  Grove  v.  Wear,  2  )  Scott,  1. 

Scark.  174;   Shaw  v.  Markham,  ((f)  5  M.  &  P.  475;    7  Biag. 

Peake,  165 ;  Loudon  v.  HulU,  5  630;  1  Tyr.  371 ;  I  Gr.  &  J.  417. 

Esp.  156.  (e)  6  D.  &  R.  505 ;  4  B.  &  C 

(c)  See  Gotlieb  v.  Danvert,  1  339 ;  1  G.  &  P.  555. 
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oeisary  before  parol  eTidence  could  be  given  of  its  con-        1835. 
tents ;  or  whether  the  usual  rule,  that  it  is  unnecessary  to  " 

give  a  notice  to  produce  a  notice,  applied  to  this  case*  ^  v. 
V/e  have  conferred  with  the  Judges  of  the  Common  Pleas 
on  the  point,  and  we  all  agree  that  it  was  unnecessary  in 
this  case  that  notice  should  have  been  given  to  produce 
the  letter  containing  the  notice  of  dishonour.  It  will, 
therefore,  be  understood  to  be  the  rule,  that  it  is  unne- 
cessary to  give  notice  to  produce  a  notice  of  dishonour  of 
a  bill  of  exchange*  The  rule  will  therefore  be  discharged. 

Rule  discharged. 


Simons  v.  Blake. 

XHIS  was  an  action  for  slander,  imputing  to  the  plain-  The  Hen  of  an 
tiff  that  he  was  guilty  of  felony.    The  cause  was  tried,  »t*»™«y  >»  o«»>y 

.  co-eitentiTe 

and  the  plaintiff  obtained  a  verdict.  Shortly  afterwards  with  the  rights 
the  plaintiff  was  tried  and  convicted  of  felony,  and  upon  and  therefore  as 
that  trial  the  defendant  was  a  witness  against  the  plaintiff.  JJlSandde- 
A  rule  nisi  for  staying  all  further  proceedings  was  ob-  ^^^^^^  the  lien 
tained  on  behalf  of  the  defendant,  and  the  Court  directed  attorney  cannot 
that  the  rule  should  be  served  on  the  Attorney-General;  ^thllfel?.' 
but  the  Crown  declined  to  interfere.     The  case  was  after-  *"™^  ^ 

X  he  Conrt 

wards  fiilly  argued  by  Bampas,  Serjt.,   and  Manning,  will  relieve  on 
on  the  part  of  the  plaintiff's  attorney,  and  by  Erie  and  rpntdngT"^ 
Rowe,  in  support  of  the  rule.    The  nature  of  the  case  ^1^^,^, 
will  appear  fully  from  the  judgment  of  the  Court,  which  ^^^^^  ***•  <^^ 

•II-  J  ^i.*    m  i_  is  clear,  but  not 

was  dehvered  this  Term,  by  otherwise ;  and 

therefore,  where 
a  plaintiff,  after 

BoLLAND,  B.— This  was  an  application  to  stay  proceed-  Jj^^J^^ 

action  of  slan- 
ii^tiDg  felony,  was  convicted  and  attainted  of  felony,  and  the  defendant  in  ^^^""^  » 

'^^.t^T^'n         5T  J?f^  5  '»'•'*«»  ^y  •*«yi»«  •»  ft«rther  proceedings  in  the 
asuon,  though  the  Crown  dtdnied  to  interfere.  ** 
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ings  in  an  action  of  slander.  The  declaration  alleged 
that  the  defendant  had  spoken  words  of  the  plaintiff,  im- 
puting to  him  the  commission  of  a  felony.  The  defend- 
ant pleaded  the  general  issue  only.  At  the  trial  before 
my  brother  Paiteson,  the  plaintiff  had  a  verdict*  Subse- 
quently to  this  the  pldntiff  has  been  tried  and  attainted 
of  felony  on  a  charge  made  against  him  by  the  defendant ; 
and  on  the  trial  the  defendant  was  examined  as  one  of  the 
witnesses  for  the  prosecution.  Upon  these  facts,  dis- 
closed on  affidavits^  the  defendant  applied  for  the  present 
rule,  and  the  Court  directed  that  it  should  be  served  on 
the  Attorney-General;  it  now  appears  that  the  Crown 
declines  to  interfere  on  either  side,  and  the  question  is, 
whetlier  the  attorney  on  the  part  of  the  plaintiff,  and  on 
behalf  of  whom  cause  was  shewn,  is  to  be  deprived  of  the 
fruits  of  his  verdict  by  the  present  rule  being  made  abso- 
lute. We  think  that  he  is  in  no  better  situation  than  his 
client  ought  to  be ;  the  lien  of  the  attorney  depends  upon 
the  right  of  the  client  to  judgment.  Where  the  client  is 
entitled  as  against  a  party,  the  Court  permits  the  attorney, 
in  some  cases,  to  carry  on  a  suit  for  his  own  benefit,  even 
where  the  client  declines  to  do  so  himself;  but  where 
there  is  no  collusion,  and  the  client,  either  by  his  own  act 
or  that  of  the  law,  is  deprived  of  the  means  of  further  en- 
forcing his  claim  against  the  opposite  party,  the  lien  of  the 
attorney  is  precluded  altogether.  If,  therefore,  we  were 
clearly  satisfied  that  the  plaintiff  in  this  case  was  in  that 
situation,  it  might  be  proper  to  grant  the  present  applica- 
tion. 

Now,  it  is  said,  that  the  defendant  has  a  right  to  his 
writ  of  auditd  quereld,  and  thereby  to  deprive  the  plaintiff 
of  the  power  of  taking  out  execution  after  judgment, 
when  signed ;  and  there  is  no  doubt  that  the  Courts  have 
laid  it  down,  that  where  the  defendant  is  entitled  to  such 
redress  by  writ  of  auditd  quereld,  they  will  give  relief  by 
a  motion,  in  order  to  prevent  the  necessity  uf  such  a  writ* 
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But  it  18  a  role,  that  the  case  for  relief  must  be  clear,  for 
the  Court,  by  permitting  mich  a  summary  remedy,  conclu- 
ttvely  determines  the  facts;  and,  even  if  they  are  properly 
investigated,  the  defendant  is  precluded  from  the  benefit 
of  the  judgment  of  a  court  of  error  upon  any  question  of  law 
arising  therefrom.  It  is  upon  this  ground,  therefore,  we 
think  the  Court  ought  not  to  grant  this  application.  In  the 
first  place  it  may  be  questionable,  how  far  by  any  act  on  the 
part  of  the  Crown  the  defendant  will  be  enabled  effectu- 
ally to  obtain  relief  by  the  writ  of  auditd  quereld;  in  the 
next  place  there  are  nice  questions  relating  to  the  law  of 
forfeiture,  ingeniously  put  by  the  counsel  Mr.  Mannings 
who  shewed  cause;  and,  lastly,  though  this  Court  enter- 
tains no  doubt  that  (though  a  party)  the  defendant  may 
prove  the  fact  on  which  the  attainder  proceeded,  and  that 
the  record  of  the  conviction  would  be  admissible  evidence 
on  a  writ  oi  auditd  quereld^  yet  we  do  not  think  it  right, 
on  an  application  for  the  extraordinary  interference  of  the 
Court,  to  grant  a  summary  conclusive  relief,  and  lend  our 
assbtance,  to  a  party  who  has  been,  to  a  certain  extent,  a 
witness  in  his  own  cause.  Upon  the  whole,  we  think  the 
rule  must  be  discharged,  and  the  defendant  left  to  his  re- 
medy by  writ  of  auditd  quereld. 

Rule  discharged. 


1835. 


Simons 
Blakb. 


Dob  d.  Smith  v.  Rob. 
MLELLOR    moved   for  judgment  against   the  casual  Serriceofthe 


ejector,  upon  an  affidavit  of  service  upon  the  tenant's  f^^n^"„'° 
daughter,  on  the  day  before  Term,  May  86th ;  and  that  ^«  tenant's 
the  tenant  on  the  S7th,  first  day  of  Term,  acknowledged  Um  Term,  and 
the  receipt  of  the  declaration.  "em'SrSL'^^^ 

tenant  within 

Aldbrson,  B. — ^Take  a  rule*  Held  tuflident 

to  ground  a  mo- 
tion for  Judg- 
ment againtt  the 
carnal  Rector. 


n 
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'  TwiG«  r.  Potts  and  two  Others. 

whsre  a  Judge  rV HATE  LEY  showed  cause  against  a  rule  which  had 

trial  of  an  ac-  been  obtained  by  R.  V.  Richards^  calling  on  the  plaintiff  to 

leTde**  rivTthT'  ^^^^  cause  why  the  Master  should  not  tax  to  the  defendants 

pUiBtiffof  cottf,  the  costs  of  two  issues  found  for  them  at  the  trial  of  this  cause. 

the  Court  held 

the  Judge's  He  also  appeared  in  support  of  a  cross  rule  obtained  by 

'^Where^to'tc^  the  plaintiff,  that  the  officer  might  attend  the  Judge  with 

PJJ*\^°'5*™K  the  Nisi  Prius  record,   for  the  purpose  of  having  the 

fendant  pleaded  Judge's  Certificate  struck  out. 

juitirying'upon  The  action  was  in  trespass  for  seizing  and  taking  the 

rent'dufunder  8^^^^  ®"^  chattels  of  the  plaintiff.   The  pleas  were,  first, 

a  demise  at  the  general  issue ;  secondly,  a  justification  under  a  distress 

and  another  for  for  65/.  rent  due  to  the  defendant  PoHs  as  landlord,  at  5L 

hoth  iwun  were  P^^  annum ;  thirdly,  a  similar  plea  for  rent  due  for  the  same 

found  for  him:  premises,  statint^  the  rent  to  be  2/.  10*.  per  annum.     To 

— J7«lrf,  that  •.         ,         ,        ? 

they  were  not  which  the  plaintiff  replied,  that  he  did  not  hold  modo  et 

The  rule  for  formd;  and  at  the  trial  at  the  Spring  Assizes  for  Stafford' 

^^^^^^^  ^hire,  1834,  Park,  J.,  recommended  the  plaintiff  to  with- 

costs  of  the  two  draw  a  juror ;  which  he  declined.    The  jury  found  for  the 

issues  found  for 

them  was  drawn  plaintiff  on  the  first  issue,  with  one  farthing  damages,  and 

dftionlli clause"  ^®'  ^^e  defendants  on  the  other  two  issues.     The  Judge 

*' and  that  the  gjjjj  jjg  would  Certify  to  deprive  the  plaintiff  of  costs. 

costs,  when  so  ^                s:                    r 

taxed,  be  paid  which  would  have  the  same  effect  as  withdrawing  a  juror, 

piaintiffto  the  He  afterwards  certified  accordingly.    A  rule  for  a  new 

dSim?-"— iieM,  ^^^  ^*®  moved  for  by  the  plaintiff,  and  ultimately  dis- 

that  the  Court  charged  on  the  7th  of  last  June.    On  the  1 8th  of  Novem- 

to  make  such  an  ber,  an  application  was  made  to  Park,  J.,  by  the  defend- 

di^SkTthe  re-  *^''>  *^  be  allowed  to  enter  the  verdict  for  the  defendant 

^^'^dTd^h*  ^^  ^^®  ^**^  P^®*  only;   but  the  Judge  thought  it  was  too 

cntryofajudg-  late  (a).     The  Master,  on  the  taxation  of  costs,  declined 

ment  for  the 
costs  of  those 

wMoh  the  d^  (^)  ^'^^  judgment  was  entered      covered  do  not  amount  to  forty 

fendanti  might  on  the  judgment-roll  in  this  form :      shillings,  but  to  one  forthing»  and 

Ed^^A^'^  ***t8  **  And  because  it  appears  to  the      no  more,  and  that  it  is  so  signi- 

if  they  thought  Barons  here  that  the  damages  re-      fied  and  set  down  by  the  said  Jus- 
proper. 
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to  tax  to  Ibe  defendantB  the  coats  of  the  two  issues 
found  for  them,  because  it  was  said  he  considered  them 
contradictory,  one  being  for  5/.,  and  the  other  for  21.  10#. 
This  motion  was  made  on  rule  74  of  H.  T.  2  Will.  4, 
which  directs  that  all  issues  found  for  the  defendant  shUl 
be  deducted  from  the  plaintiff's  costs.  It  was  contended, 
that  this  rule  was  not  compulsory,  and  that  it  was  a  case 
in  which  the  Court  ought  not  to  interfere.  Before  that 
rule  it  was  held,  in  Butcher  v.  Green  (a),  that  where  there 
are  issues  joined  on  several  counts,  and  upon  some  a  ver- 
dict is  found  for  the  plaintiff,  and  upon  others  for  the 
defendant,  the  defendant  was  not  entitled  to  costs  on  that 
part  of  the  record  on  which  the  verdict  was  found  for  him. 
At  all  events,  the  application  is  too  late,  and  the  pleas  are 
contradictory.  Judgment  ought  to  have  been  entered  for 
the  plaintiff  on  one  of  them.  It  would  be  error  on  the 
record  if  both  of  them  were  to  stand.  [Aldersan,  B. — 
The  pleas  are  not  necessarily  inconsistent,  because  there 
may  have  been  two  rents  issuing  out  of  the  same  premises.] 
The  43rd  £/f«.,  c.  6,  enables  the  Judge  to  certify  and  de- 
prive the  plaintiff  of  coats  in  any  personal  action  where 
the  freehold  is  not  in  question,  and  the  damages  to  be 
recovered  do  not  amount  to  40s.  It  has  been  held,  that 
the  certificate  under  that  act  need  not  be  granted  at  the 
time  of  triaL    Foahall  v.  Bmnkes{b}.    Thai  case  shews 


18Se^. 


dees,  before  whom  the  said  action 
WM  tried,  aeoor&g  to  the  form 
of  the  ststate  10  aoch  ease  made 
and  provided.  Therefore  it  is 
considered  that  the  plaintiff  do 
recover  against  the  defendant  his 
damages,  costs,  and  chaises,  by 
the  jurors  in  form  aforesud  as- 
sessed ;  but  that,  for  his  said  costs 
and  charges,  no  sum  by  the  Ba- 
rcMis  here  be  awarded  or  aiQudged 


of  increase  to  the  plaintiff.  And 
the  defendant  in  mercy,  &e/' 
Parkfi,  B.,  on  a  sommons  befers 
him  at  chambers,  was  of  opinion^ 
that  the  judgment  in  thb  form 
did  not  authorize  the  defendanta^ 
in  taxing  costs  upon  the  two  iS'*' 
sues  found  for  them. 

(a)  Douglas,  678. 

(6)  6  B.  ^  Adol.  536. 
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1835.  that  the  Court  has  power  over  the  Judge's  certificate^  for 
the  purpose  of  its  being  entered  on  the  postea;  and  there- 
fore it  must  have  the  power  also  of  ordering  it  to  be  taken 
off.  So  under  the  8  &  9  WUl.  S^  c.  1 1^  s.  4,  which  enables 
a  Judge  to  certify  to  give  the  pUintiff  full  costs,  where  the 
trespass  is  wilful,  the  certificate  may  be  entered  at  any 
time.  In  RenneUs  ▼.  Edwtnrds  (a),  a  motion  was  made  to 
set  aside  the  Judge's  certificate  under  the  latter  act, 
which  was  refused,  only  because  it  was  considered  that 
the  statute  was  compulsory  upon  the  Judge.  He  also 
cited  a  late  case  in  the  King*s  Bench,  where  a  motion 
was  made  to  that  Court  to  strike  out  a  certificate,  which 
was  refused ;  but  the  Judges  directed  the  parties  to  attend 
before  the  Judge,  which  they  did,  and  the  certificate  was 
struck  out  by  him. 

Per  Curiam. — As  the  certificate  is  given  by  act  of 
Parliament,  which  invested  the  Judge  with  power  to  cer- 
tify or  not,  as  he  thought  proper ;  and  as  the  learned  Judge 
has  exercised  his  discretion  in  this  instance,  the  Court  has 
no  authority  to  take  off  this  certificate,  or  to  interfere. 
The  cross  rule  they  said  must  be  discharged. 

Richards,  in  support  of  the  first  rule,  referred  to  il/iU- 
ner  v.  Graham  (6),  where  a  doubt  was  entertained  upon 
the  construction  of  the  74th  rule,  whether,  as  it  spoke  of 
deducting  the  costs,  the  defendant  was  entitled,  at  all 
events,  to  have  his  costs  from  the  plaintiff,  or  merely  bad 
the  right  to  deduct  where  there  were  costs  on  the  other 
side. 

Parxb,  B. — ^The  first  rule  will  be  absolute,  and  the 
other  discharged. 

{a)  6 Term  Rep.  11.  (6)  Ante,  Vol.2,  422. 
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Aldbrson,  B.— The  defendants  witi  be  entitled  to  tax 
their  costs  upon  the  two  issues,  and  the  plaintiff  will  lose 
his  costs  on  the  first  issue  by  the  Judge's  certificate. 

Rule  for  taxing  the  costs  of  the  two  issues  to 
the  defendants  absolute,  and  the  other  rule 
discharged. 


The  rule  for  taxing  the  costs  of  the  two  issues  to  the 
defendants  was  drawn  up  with  this  additional  clause,  ''and 
that  the  costs,  when  so  taxed,  be  paid  by  the  plaintiff  to 
the  defendants,  their  attorney,  or  agent." 

ffhateUy  obtained  a  rule  nisi  to  amend  the  rule,  by 
striking  out  the  latter  part  of  it,  which  ordered  the  plain- 
tiff to  pay  the  costs  ;  contending,  that  the  eflfect  of  that 
order  would  be  to  make  the  plaintiff  personally  liable,  and 
that  the  Court  had  no  power  to  make  such  an  order. 
There  was  ah  affidavit  that  the  defendants  were  asked  whe- 
ther they  meant  to  enforce  the  payment  of  these  costs ;  and 
that  they  gave  an  ambiguous  answer,  that  they  did  not 
mean  to  issue  execution* 

jR.  V.  Richards  opposed  the  rule,  and  contended  that 
the  power  of  the  Court  to  make  such  a  rule  depended  on 
a  variety  of  facts,  which  were  fully  gone  into  in  the  affi* 
davits  when  the  previous  rule  was  discussed ;  and  that 
sufficient  did  not  appear  on  the  affidavits  to  enable  the 
Court  to  alter  its  previous  judgment 

4 

Parke,  B. — That  part  of  the  rule  must  have  crept  in 
by  mistake.  The  Court  had  no  power  to  order  the  plain- 
tiff to  pay  the  secosts.     If  the  defendants  are  entitled  to 
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them,  they  are  so  on  the  statute  of  Hen.  8  (a).  Tbe  only 
legal  mode  for  tbe  defendants  to  get  them  is,  by  hariog 
a  judgment  for  them  entered  on  the  record,  and  the  plain- 
tiff will  then  have  an  opportunity  of  disputing  the  defen- 

« 

dants'  right  to  such  judgment  by  writ  of  error,  if  the  de- 
fendants think  proper  to  enforce  their  judgment.  The 
record  may  be  amended  by  the  Judge's  Order. 


Rule  absolute  on  payment  of  costs,  the  defen- 
dants being  at  liberty  to  amend  the  judg- 
ment roll,  by  entering  judgment  for  the 
costs  of  the  issues  found  for  them. 


(a)  23  Hen.  8,  c  15,8.1,  which 
enacts,  that  ^  in  tredpass  upon  the 
statute  5  Rich.  2,  stat.  1,  c.  8, 
debti  covenant,  detimie,  accoant, 
trespass  on  the  case^  or  upon  any 
statute  for  an  offence  or  wrong 
personal,  immediately  supposed 
to  be  done  to  the  plaintiff,  if  the 
plaintiff,  after  the  appearance  of 
the  defendant,  be  nonsuited,  or  a 
verdict  pass  agunst  him,  the  de- 
fendant shall  have  judgment  to 
recover  his  costs  against  the  plain- 


tiff, to  be  assessed  and  taxed  by 
the  discretion  of  the  Judge  or 
Judges  of  the  Court  where  such 
action  shall  be  commenced  or 
sued ;  and  shall  have  such  process 
and  execution  for  the  recovery  of 
the  same  against  the  plaintiff,  as 
the  plaintiff  should  or  might  have 
had  agunst  the  defendant,  in  case 
judgment  had  been  given  for  tbe 
plaintiff.**  See  Miner  v.  Graham 
and  Another,  ante,  Vol.  2,  p.  422. 


Newton's  Bail. 

Notice  of  justi-   VFN  these  bail  coming  up  to  justify.  Busby  objected  that 

whereforth\f '  ^^^'®  ^^^  ^^^^  *"  ^^^^^  ^^^  further  time  to  justify,  and 
time  has  been  that  the  notice  of  justification,  instead  of  being  served 
be  given  before  before  8  o'clock  on  the  day  the  order  was  made,  accord- 
Ly  rtfo^e?*  ing  to  the  rule  of  T.  T.  59  Geo.  3  (a),  had  not  been  served 
18  made.  ^\\\  ^\^^  evening  of  that  day. 


(a)  This  rule  directs  that*' every      shall  be  served  before  11  o'clock 
notice  for  justifying  bail  in  person      in  the  forenoon  of  the  day  on 
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GuRNBYy  B, — ^The  notice  is  irregular :  it  ought  to  have  IBd6. 

been  given  before  3  o'clock.  newtok'b 

Bail  rejected.  Bail. 


Heaiom  afterwards  applied  to  the  Court  for  further 
time  to  juBtify  bail,  and  that  proceedings  might  be  stayed. 
It  appeared  that  no  declaration  had  been  filed. 

Busby  asked  that  the  bail-bond  might  stand  as  a 
security. 

Lord  Abinger,  C.  B. — As  there  has  been  no  declara- 
tion, the  bail-bond  cannot  be  required  to  stand  as  a  secu- 
rity; and  therefore,  on  payment  of  costs,  the  defendant 
may  be  let  in. 

GtiBNBY,  B. — The  bail  must  come  up  to-morrow 
morning. 

wliicfa,  fMTCordini^  to  the  present  such  order  shall  be  granted;  and 

practice,  such  notice  ought  to  be  in  all  the  cases  aforesaid,  the  affi- 

lerved,  except  in  case  of  an  order  of  davit  of  service  shall  specify  the 

the  Court  f  or  Jitrther  time,  in  which  time  of  day  at  which  such  notice 

cass  h  ahall  be  sufficient  to  serve  shall  have  been  served."    2  B.  & 

^  notice  before  3  o'clock  in  the  Aid.  818. 
sitemoon  of  the  day  on  which 
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"  Ely,  in  the 
county  of  Gem- 
bridge,"  is  a 
•afficient  de- 
tcription  of  a 
bail's  residence 
in  an  affidavit  of 
Justification. 

It  is  sufficient 
for  bail  to  swear 
himself  not  to  be 
bail  for  any 
"  defendant" 
except  in  the 
artion  wherein 
he  becomes  baiL 

Ifa  bail  swears 
to  sufficient  pro- 
perty **  over 
and  above  all 
his  just  debu," 
without  the 
words  "  what 
will  pay,"  the 
a^davit  is  good. 


Hunt's  Bail. 

\XVNNING  opposed  bail  on  the  ground  of  a  defect  in 
the  affidavit  of  justification.  The  bail  described  himself 
generally  as  **  of  Efy  in  the  county  of  Cambridge.*"  This, 
he  submitted,  was  not  sufficient,  as  Ely  contained  seven 
thousand  inhabitants.  It  contained  streets,  and  therefore* 
the  residence  of  the  bail  might  be  given  according  to  the 
rule  in  a  more  particular  manner,  by  stating  the  street  and 
the  number  in  and  at  which  the  bail  resided.  [Liitle" 
dale,  J. — I  think  this  is  a  sufficient  description  of  the 
bail's  residence.] — He  then  objected  that  the  bail,  con- 
trary to  the  form  of  the  rule,  had  sworn  himself  to  be 
worth  the  sum  for  which  bail  was  to  be  given,  "  over  and 
above  all  his  just  debts,"  instead  of  **  over  and  above  what 
will  pay  his  just  debts,"  as  required  by  Reg.  Oen.  H.  71 
2  W.  4fy  s.  19  (a).  The  form  of  the  rule  ought  to  have 
been  strictly  pursued,  and  the  words  **  what  will  pay*' 
could  not  be  discarded  as  surplusage.  [Littleddlet  J. — 
I  think  the  terms  of  the  rule  are  sufficiently  complied 
with.] — He  then  objected,  that  the  bail  swore  himself  not 
to  be  bail  **  for  any  defendant^  except   in  this  action. 


(a)  Ante,  Vol  1,  p.  185. 
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This  he  submitted  was  not  suflScient,  because  it  was  con*         1835. 
sistent  with  that  allegation  that  he  was  bail  for  a  plaintiff   «    r*   Btii 
in  error,  who  might  have  been  a  defendant  below. 

LiTTLEDALB,  J. — In  this  case  also  I  think  the  rule  has 

been  sufficiently  pursued. 

Bail  passed. 


Doe  d.  Butt  v.  Kelly. 

.^jL^TT^shewed  cause  against  a  rule  obtained  by  Theiiger  it  is  not  compe- 
for  an  attachment  against  a  person  named  Morley  for  not  served' AthT'" 
obeying  a  subpctna  duces  tecum.     Several  affidavits  were  ^^^'J^'^^ 
produced  on  the  part  of  the  defendant  in  the  attachment,  instramept  be 
for  the  purpose  of  shewing  that  the  instrument  required  prodiu»  wis 
to  be  produced  was  immaterial  on  the  trial.  'ST^^in 

answer  to  a  rule 
Ibr  an  attach* 

LiTTLEDALE,  J. — It  is  Unimportant  in  this  proceeding,  so  ment. 
far  as  the  witness  is  concerned,  whether  the  instrument 
which  the  subpcona  required  to  be  produced  was  or  was 
not  material.     He  was  bound  to  attend  according  to  the 
exigency  of  the  writ. 

The  case  wtis  then  dispused  of  on  other  grounds,  and 
the  rule  made  absolute  for  an  attachment. 

Rule  absolute. 


George  v.  Fry. 

Jb.  V.  LEE  moved  to  discharge  a  defendant  out  of  custody  in  order  to  ob- 
under  48  Geo.  S,  c.  128,  he  having  remained  in  execution  ^deriSGeo!^ 
for  twelve  successive  calendar  months  for  a  debt  not  ex-  «-^?»*t»8not 

sufficient  that 

ceeding  twenty  pounds.     Tiie  notice  had  been  served  on  the  noUce 

«.        7  t  •  ■  i»   t         I   .     .  /**  should  be  left 

a  female  at  the  residence  of  the  plamtin.  <-  with  a  female 

at  the  plaintUPs 
residence." 

Littlcdalk,  J.— That  is  not  sufficient.     The  female 
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1835.        might  have  been  some  person  quite  unconnected  with  the 
"    "  creditor.    The  present  rule  therefore  cannot  be  granted. 


0. 


Frt.  Rule  refused. 


Where  an  at- 


Ea  parte  Woolrioht. 

Armstrong  applied  to  admit  an  attorney  under  the 
^M  ^n£ln-  following  special  circumstances.  All  the  notices  had  been 
tention  to  apply  cnven  for  the  first  day  of  the  Term,  and  the  necessary 

tcft  admiieion  on  ,  ,  _ 

the  fint  day  of  entries  inade>  with  the  exception  of  those  in  the  books  of 
appoml  that  ^  ^^ur  puisne  Judges  of  the  Court.  The  rsason  of  that 
eomeofthene-  omission  was,  the  negligence  of  the  person  entrusted  to 

cetiaiy  entnei  ^   ^  » 

have  not  been  make  the  entries.     He  had  been  desired  to  enter  the 

the  negiectof  name  of  the  applicant  in  the  books  of  all  the  fife  Judges^ 

SL!^  ^it*"*  but  had  only  entered  it  in  the  book  of  the  Chief  Justice. 

term,  hot  have  As  soon  as  the  omission  had  been  ascertained,  which  was 

days  before  it»  not  until  the  29th  of  October,  the  proper  entries  were 

l^l^h^tobe  ^^^^*    Hecited  Ex  parte  Herbert  {a),  ^hevt  it  waMhtld 

admitted  on  the  ibut  severe  iUuess,  uuder  certain  circumstances,  will  be 

last  day  of  ,  i    .  .  ,      i  i 

term,  the  en-  considered  as  an  excuse  for  not  complying  with  the  rule 
an?^e  nod«»'  ^^  Court  in  putting  up  notices  in  the  King*s  Bench  office 
2te^"*^         and  outside  the  Court  of  King's  Bench,  a  Term  before 

applying  for  admission  as  an  attorney. 

LiTTLBDALE,  J. — It  appears  that  all  the  entries  have 
been  regularly  made  before  the  commencement  of  this 
Term.  If  they  are  allowed  to  continue  until  the  end  of 
the  Term,  they  will  have  continued  a  sufficient  period  to 
comply  with  the  exigency  of  the  rule»  The  applicant 
may,  therefore,  be  admitted  on  the  last  day  of  the  Terau 
The  notices  of  his  intention  to  apply,  which  are  for  the 
first  day  of  this  Term,  must  be  altered  to  the  last  day,  at 
which  time  he  may  be  admitted. 

Admitted  accordingly. 

(a)  Ante,  Vol.  2,  p.  172. 
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1836. 
Ex  parte  Richer. 

Austin  applied   for  the   discharge  of  a  defendant  Where adefend* 
under  the  46  Geo.  S,    c.  123,   who   had   remained  in  ^t^hUdia- 
execution  twelve  successive  calendar  months  for  a  debt  fj"??!!?^*, 

the  48  Oeo,  3, 

not  exceeding  twenty  pounds.     The  peculiarity  of  the  c.  123, the 
case  was,  that  the  plaintiff  was  dead»  and  therefore  the  jead,  he  must 
notice  had  been  served  on  the  attorney  who  had  con-  ^^^le^nw^ 
ducted   the  cause   to  execution.     Under   these  circum-  repreaeDuUve 

of  the  deoeaaed, 

Stances  notice  had  been  served  on  the  only  person  on  or  shew  that 
whom  the  defendant  could  be  expected  to  effect  such  a  pe^ii^a're^- 
service.     He  referred  to  the  case  of  Wilson  v.  Mokler{a),  ^^^^^M^^^ 

^   '     %.  notice  to  the 

in  which  it   was  decided,  that,  where  a   plaintiff's   re-  attorney  ot  Ae 
sidence  cannot  be  found,  the  defendant  who  appKes  for  conaidered 
r^ef  under  the  4«  Geo.  8,  c.  128,  may  serve  the  notice  »««««««• 
required  by  that  statute  on  the  plaintiff's  attorney.  Here, 
the  plaintiff's  residence  certainly  could  not  be  found,  for 
he  was   dead,  and   therefore,    according  to   that  case, 
enough  had  been  done  to  entitle  the  defendant  to  his  dis- 
charge. 

LiTTLBDALE,  J. — The  practice  of  the  Court  has  always 

been  to  require  the  notice  to  be  served  on  the  plaintiff 

himself.     He  being  dead,  the  service  should  be  on  his 

personal  representative.      It  ought  certainly  to  be  shewn, 

that  there  is  no  such  person,  before  an  application  like  the 

present  can  be  granted.     Service  on  the  attorney,  in  fact, 

amounts  to  nothing.     It  is  more  than  probable  that  an 

attorney  who  had  conducted  a  suit  for  the  recovery  of 

twenty  pounds  as  far  as  execution,  would,  after  a  lapse 

of  twelve  months,  know  nothing  about  it,  and  disclaim  all 

interference  in  the  case. 

Rule  refiiaefl. 

It  appearing,  on  a  subsequent  day,  that  the  plaintiff's 

(a)  Ante,  Vol.  I,  p.  549. 
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wife  was  living,  but  that  the  plaintiff  had  died  intestate, 
and  no  administration  had  been  taken  out,  a  rule  nisi  was 
Richer.       granted,  to  be  served  on  the  wife  and  the  attorney  in  the 
cause ;  which  was  afterwards  made  absolute. 


Wood  v.  Gompbrtz. 

On  an  appiica*  Jt.  V.  LEE  applied  for  a  rule  to  bring  up  the  body  of 
a  d^ndanuin-  the  defendant  under  the  compulsory  clauses  of  the  Lords* 
der  the  compiU-  ^^^     {]^  thought  it  nccessary  to  call  the  attention  of  the 

•ory  clauses  of  , 

the  Lords' act,  Court  to  the  mode  in  which  it  appeared  by  his  affidavit 
notice  on  a  ere-  that  the  notice  had  been  served  on  one  of  the  detaining 
f'^^itonthr*  creditors.  It  had  been  served  on  the  landlady  of  the 
landlady  of  the    bouse  in  which  the  creditor  lodged.    This  he  submitted 

house  in  which 

he  lodges,  is  was  sufficient  under  the  statute.  He  was  aware  of  the 
less  it  is^sworn"  ^asc  of  Gardner  v.  Green  (o),  where  it  was  held,  that  ser- 
that  she  states     yj^g  ^f  ^  ^ule  itwi  to  computc  was  insufficient,  if  made  on 

herself  to  act  ^ 

as  the  servant     the  defendant's  landlady.    The  Court  might  be  of  opinion 

of  the  creditor,       i     .  ■  •  •        /«*   ■      ^       i  *._  ^  i 

and  that  such  that  such  service  was  insumcient  where  its  nature  de- 
itevld  to  be  ^  pended  entirely  on  the  discretion  of  the  Court.  But  here, 
true.  reference  must  be  had  to  the  words  of  the  act  of  Parlia- 

ment, which  required  the  notice  to  be  given  **  to  all  and 
every  other  creditor  and  creditors  of  every  such  prisoner." 
There  was  nothing  in  these  words  to  shew  that  a  service 
on  the  landlady  of  the  house  in  which  the  creditor  resided 
would  not  be  sufficient. 

LiTTLEDALE,  J.— The  Constant  practice  is,  either  to 
serve  the  creditor  himself  or  some  person  necessarily  con- 
nected with  him  at  his  place  of  abode.  Here,  the  creditor 
had  for  his  place  of  abode  a  lodging,  and,  therefore,  the 
service  should  have  been  either  on  himself  or  some  person 
necessarily  connected  with  him  at  his  lodging.    The  land- 

(a)  Ante,  Vol.  3,  p.  343. 
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]ady  would  not  be  likely  to  be  his  servanl^  or  to  know  any         ^^^' 
thing  about  his  private  affairSi  any  more  than  about  those 
of  any  other  of  her  lodgers. 

Rule  refused. 


On  a  subsequent  day  Lee  produced  an  affidavit,  in 
which  it  was  sworn  that  the  landlady  had  stated  herself 
to  act  as  the  servant  of  the  creditor,  and  that  the  depo- 
nent making  the  aflSdavit  swore  that  he  believed  her  state* 
ment  to  be  true. 

LiTTLSDALB,  J.,  on  the  production  of  this  amended 
aflSdavit,  granted  the  rule. 

Rule  granted. 


Stevens  v.  The  Mayor  of  Bbbwick-upon^Tweed. 

rr.  H.  WATSON  moved  for  a  rule  to  shew  cause  why  Thedraim- 
the  plaintiff  in  the  present  case  should  not  be  at  liberty  SS^*^^*,*' 
to  inspect  the  euild  books  of  the  corporation  of  Berwick^  burgen  doet 

^  ^  '^  Qot  entitle  him, 

upon-Tioeed,    The  plaintiff  was  an  attorney  and  a  burgess,  in  an  action 
and  the  present  action  was  brought  against  the  corpora-  ^tion  for^* 
tion  for  business  done  as  an  attorney.     He  was  desirous  ^^  ^^  inspect 

''  tlie  corponte 

of  obtaining  the  inspection  now  prayed  for,  in  order  to  i>ooki  in  order 
prove  his  retainer.  Being  a  corporator,  be  had  an  interest  retainer. 
in  the  books  of  the  corporation,  and  was  entitled  to  an 
inspection  of  them. 

Littledale,  J. — ^The  plaintiff's  claim  here  has  nothing 
to  do  with  the  affairs  of  the  corporation.  If  you  require  the 
books  at  the  trial,you  must  give  notice  to  produce  them ;  and 
if  they  are  not  produced,  you  may  give  secondary  evidence 
of  their  contents.  Such  applications  as  the  present  are 
granted  only  in  those  cases  where  the  opposite  party  stands 
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^B3b.        iQ  the  Mtuation  of  a  trustee  for  boih  parties.    That  is  not 
stsvkiis      ^^^  ^'^^  here*     It  is  true  that  the  plaintiff  has  a  right  to 
V-  inspect  the  books,  where  bis  rights  as  a  burgess  are  af- 

upoM-TwBED.  fected;  but  here  his  rights  as  a  burgess  do  not  come  in 
question:  and  the  mere  accidental  circumstance  of  his 
being  a  burgess  cannot  give  him  a  right  to  inspect  the 
corporation  books  for  the  purpose  of  sustaining  his  private 
claims.  If  such  applications  were  allowed,  the  time  of 
public  officers  would  be  perpetually  occupied  in  conse- 
quence of  them. 

Ruk  refused. 


Semoe  on  an 
agent  on  the 
premiact,  the 
tenant  beug 
abroad,  is  suffi- 
cient to  entitle 
the  lessor  of 
the  plaintiff  t9 
a  rule  tdti 
against  the  cs* 
sual  sector. 


Doe  d.  Treat  t?.  Roe. 

ATTREE  moved  for  judgment  against  the  casual 
ejector.  The  affidavit  on  which  he  applied  stated  that 
the  deponent  had  effected  a  regular  service  on  a  person 
on  the  premises  sought  to  be  recovered,  and  who  said 
that  he  was  agent  of  the  tenant  in  possession,  but  that  the 
latter  was  then  at  Hamburgh, 

LiTTLVDALE,  J« — That  is  sufficient  to  entitle  you  to 
a  rule  for  judgment,  but  it  must  be  nisi. 


Rule  nisi  accordingly. 


Hickman  v.  Dallimorb. 

jTuRNER  moved  for  a  distringas.  The  affidavit  on 
which  he  moved  did  not,  in  the  ordinary  way,  shew  that 
there  had  been  three  calls  and  two  appointments  made  to 
attend  at  the  residence  of  the  defendant,  and  a  copy  of 


Where  it  is 
dear  that  the 
defendant  keeps 
out  of  the  way 
to  avoid  being 
senred,  the 
Court  will  grant 
a  dittringatf  al- 
though mree 
calls  and  two  appointments  hhwt  jiot  been  ipade. 
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the  writ  of  summons  left ;  but  it  stated  that  there  bad         1835. 
been  several  calls,  and  that  two.  letters  had  been  written      h,ckiian 
dnrected  to  the  defendant,  one  stating  that  proceedings  «• 

would  be  taken  for  the  recovery  of  the  plaintiff's  demand, 
and  the  other  that  a  distringas  would  be  applied  for.  It 
also  stated,  that,  on  two  different  occasions  when  the  de- 
ponent had  gone  to  the  defendant's  house,  he  bad  seen 
the  defendant's  sons  there,  had  once  left  a  copy  of  the 
process,  had  explained  the  object  of  the  call,  and  desired 
to  see  the  defendant*  The  sons  on  both  occasions  stated 
that  the  defendant  was  at  home,  and  on  one  occasion  one 
of  the  sons  said  that  his  father  would  never  allow  himself 
to  be  served  with  the  writ ;  but  that,  if  the  deponent  put 
his  letter  (being  the  letter  stating  that  the  distringas 
would  be  applied  for)  into  a  letter-box  which  the  son 
pointed  out,  his  father  would  get  it.  Upon  these  facts 
Turner  submitted  that  the  circumstances  were  distin- 
guishable from  the  ordinary  case,  where  the  party  calling 
was  told  the  defendant  was  not  at  home*  Here,  he  was  at 
home,  and  would  not  allow  himself  to  be  served.  Where 
a  party  so  acted,  he  submitted  that  it  must  be  fruitless  to 
pursue  the  ordinary  course,  and  that  a  writ  of  distringas 
should  be  granted. 

LiTTLBDALB,  J. — ^I  think,  as  it  is  clear  the  def(^ndant  ip 
keeping  out  of  the  way  to  avoid  being  served,  you  may 
take  your  writ. 

Rule  granted. 


Cross  v.  Wilkins. 

Hoggins  appHed  for  a  wnt  of  distringas.    The  affi-  in  order  to 

davit  on  which  he  moved  stated,  that  three  calls,  and  tW9  ini^af^t  u' 

appointments  at  the  two  last  caUs,  had  been  made,  and  ^^^^^^^^'^ 

the  copy  left  at  the  third  call.    All  the  three  calk,  bow-  '^ouid  be  made 

on  different 
dayi. 
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1835.  ever,  had  been  made  in  one  day.  This  he  submitted  was 
immaterial^  it  appearing  that  the  defendant  was  keeping 
out  of  the  way  to  avoid  being  served.  He  cited  White  v. 
Western  {a),  where  it  was  held  that  the  attempts  to  serve 
a  summons  in  order  to  obtain  a  distringas  may  be  made 
in  the  same  day,  if  it  appears  that  the  defendant  is  pur- 
posely keeping  out  of  the  way.  There,  two  calls  were 
made  in  the  same  day. 

LiTTLEDALEf  J. — I  think  you  have  not  entitled  yourself 
to  the  writ.  The  case  cited  is  distinguishable  from  the 
present^  for  there,  two  only  of  the  calls  were  made  in  one 
day ;  but  here,  all  the  three  were  so  made.  But  I  would 
not  be  understood  as  acquiescing  in  that  decision  of  Mn 
Justice  Parte,  so  that,  if  only  two  of  the  calls  in  the  pre- 
sent case  had  been  made  in  one  day,  I  should  not  have 
granted  the  writ.  I  think  that  all  the  calls  ought  to  be 
made  on  separate  days. 

Rule  refused. 

(a)  Ante,  Vol.  3,  p/451. 


Frodsham  v.  Myers. 

The  abaenoe  of  iSMITH  moTed  for  a  rule  to  shew  cause  why  the  plaintiff 

abroad,  unieis  should  not  give  security  for  costs,  on  the  ground  that  since 

itiashtwnto  ^^^  commencement  of  the  action  he  had  volunteered  into 

DO  ot  a  penna- 

ncnt  character,  the  service  of  the  Queen  of  Spain,  and  was  now  resident 

if  not  a  ground  , 

for  compelling  in  that  Country.     The  affidavit  did  not,  however,  state 

aecuritr  for  ^^^^  ^®  ^^^  permanently  taken  up  his  abode  there. 


«oeti. 


LiTTLEDALE,  J. — I  do  not  think  that  enough  is  here 
stated  to  entitle  you  to  call  upon  the  plaintiff  to  give  secu^ 
rity  for  costs.  If  it  were  shewn  that  he  had  gone  to  reside 
permanently  abroad,  it  would  be  different.  But,  consis- 
tently with  the  statements  contained  in  the  affidavit  here, 
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the  plaintiff  may  return  in  a  week  or  two.   Aa  to  the  state-         1^35. 


Frodsham 


menty  that  he  is  resident  abroad »  that  carries  the  case  no 
further,  because,  if  he  had  only  gone  on  a  tour  of  pleasure  v. 

durikig  the  vacation,  he  would  of  course  be  resident  in  the 
country  through  which  he  was  passing  on  his  tour.  If  he 
were  on  such  a  tour,  no  ground  would  be  laid  for  calling 
upon  him  to  give  security  for  costs. 

Rule  refused. 


Coop£R  r.  Wheals. 
TVORDSWORTH  moved  for  a  rule  to  shew  cause  why  ;'  TufUm-itreBt, 

in  the  county  of 

the  writ  of  summons  in  this  case  should  not  be  set  aside  MiddUft;*  bm 
on  the  ground  of  irregularity.    By  section  1  of  the  2  WUl.  ^^^Jl 
4,  c.  89,  it  was  provided  with  respect  to  the  writ  of  sum-  defendant'!  rc- 

,  ,  iidcnceinm 

mons,  that,  *'  in  every  such  writ  and  copy  thereof  the  writ  of  sum- 
place  and  county  of  the  residence,  or  supposed  residence,      The  omiMioD 

of  the  said  party  defendant,  or  wherein  the  defendant  f/^n"  before 

shall  be,  or  shall  be  supposed  to  be,  shall  be  mentioned."  the  word  «  pio- 

naiaei,"  in  de- 
Here  the  writ  was  directed  to  the   defendant  as   ''  of  ftcnbing  the 

Tufionstreei,  in  the  county  of  Middlesex,''  without  men-  fSTwrit'^'*'' 
tioning  the   parish   or  place  witbiu  which  Tufton-street  JJ^JJJ^'^Il 
was  situated.    Another  objection  was,  that,  in  describing 
the  form  of  action,  it  stated  the  form  to  be  **  promises,'* 
instead  of  "  on  promises,"  as  required  by  the  form  con- 
tained  in  the  schedule  to  the  Uniformity  of  Process  Act. 

LiTTLBDALB,  J. — I  think  these  objections  ought  not  to 
prevail.  It  appears  to  me  that  "  Tuftonsireetf  in  the 
county  of  Middlesex^*  is  a  sufficient  description  of  the  de- 
fendant's residence.  It  is  not  necessary  to  introduce  the 
particular  town  and  vill  in  the  county  within  which  the 
particular  street  may  be  situated.  As  to  the  other  objec- 
tion, it  is  a  mere  clerical  error,  and  does  not  at  all  inter- 
fere with  the  validity  of  the  writ. 

Rule  refused. 
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1635. 

FiDLETT  V.  Bolton. 

An  affidavit  of  JSaLL  tnoved  to  iiiake  a  rule  absolute  on  an  affidavit  of 
•wear  to  the  service.  Some  doubt  existed  as  to  whether  the  affidavit 
"^^(^nnew^  "  ^**  sofficient.  The  deponent  swore  to  the  service  of  "  a 
and  not  merely   copv  of  the  rule  in  this  cause,"  the  affidavit  beinir  headed 

of  the  •*  rule  in         '^f  ® 

this  canse."        in  the  cau8e»  instead  of ''  a  copy  of  the  rule  hereunto  an- 
nexed." 

LiTTLEDALB,  J. — I  think  that  it  is  not  sufficient.    The 
affidavit  must  be  amended  and  re«swom. 

Rule  refused. 


Ade  v.  Stubbs. 

Tb«  rute  ibr       PeTERSDORFF  moved  for  leave  to  quash  a  writ  of 
fi!^nl^^    *cire  facias  to  revive  a  judgment  at  the  instance  of  the 

plication  of  the    plaintiff,  on  payment  of  the  defendant's  costs.    The  da- 
plaintiff  after  '       r  ^ 
appearance  and  fendant  had  appeared,  but  had  not  pleaded.     The  reason 

fiM  inthrfint    ^^  ^^®  plaintiff's  application  was,  that  some  part  of  his 
Instance,  ai-       proceedings  were  not  strictly  conformable  with  the  prac- 

though  on  the       '^  ^  /    ^  ^ 

terms  of  paying  tice  of  the  Court*    The  plaintiff  was  entitled  as  a  matter 

of  course  to  quash  his  own  writ,  on  payment  of  costs  to 
^he  defendant.  It  was  so  treated  in  the  case  of  Picinum 
V.  Robsan  (a).  The  only  question  was,  whether  the  rule 
for  quashing  the  writ  ought  to  be  absolute  or  nisi  in  the 
first  instance.  The  case  might  be  compared  to  that  of  a 
discontinuance.  There,  the  plaintiff  might,  at  any  time 
before  plea  pleaded,  at  once  discontinue,  on  paying  the 
defendant  his  costs.  The  defendant  could  not  object  to 
his  doing  so,  and,  therefore,  he  could  have  no  cause  to 

(a)  1  B.  &  Aid.  486. 
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shew  against  a  rule  or  summons  which  might  be  granted        18^5. 
for  that  purpose.     In  the  same  manner,  by  parity  of  rea* 
toning,  be  could  have  no  cause  to  shew  against  a  rule  for 
quashing  the  scire  facias.    It  was  therefore  submitted, 
that  the  rule  should  be  absolute  in  the  first  instance. 

LiTTLEDALB,  J. — I  think,  upon  the  whole,  the  rule 
ought  only  to  be  nisi  in  the  first  instance.  The  defen* 
dant  may  hove  some  reason  to  urge  why  the  plaintiff 
dbotild  not  quash  his  writ« 

Rule  nisi  accordingly  (a). 

(0>  See  1  Rtg.  Oen.  H.T.  2  of«ci./a.afteraddfendaatha8ap- 

Will.  4,  B.  7B,  where  it  is  ordered,  peared,  except  on  payment  of 

that  "  a  plaintiff  shall  not  be  al-  costs.**    Ante,  Vol.  1,  p.  193. 
k)«red  a  rule  to  quash  his  own  writ 


HiNTON  V.  Stevens. 

JDlELLY  she^Ned  cause  against  a  rule  nisi^  obtained  by  if  a  copy  of  s 
Steer,  for  setting  aside  the  declaration  in  this  causei  and  {^  va^^^oi,. 
notice  thereof,  and  all  subsequent  proceedings  thereon,  i^^^^  ^^  it  for 
for  irregularity.     It  appeared  firom  the  affidayit,  on  which  must  be  taken 
the  rule  had  been  obtained,  that  the  defendant  had  been  there  is  time  for 
served  with  a  copy  of  a  writ  of  summons  about  the  7th  or  ^  ^^T^' 

'^^  An  objectioir 

6th  of  August  last.    That  writ  was  directed  to  '*  Joshua  toanoUceofde- 
Edwards^*  the  defendant's  name  being  **  Joshua  Stevens.**  ground  of  vm- 
On  the  30th  of  October,  the  defendant  was  served  with  a  l^STm^b?* 
notice  of  declaration  filed  in  the  cause.     In  the  notice  ^n  ^tiun 

four  days  from 

and  in  the  declaration  the  defendant  was  described  as  thetiheofsenr- 
"  Joshua  Stevens.'*  The  ground  of  the  present  application  whetherln  torn 
was,  that  the  declaration  varied  from  the  process  on  which  j^nt^e^te  ^^ 
it  was  founded.     Now,  if  this  were  any  objection,  it  was  Sunday  counts 

ai  one  of  those 
days.    Some  of 
the  days  falling  within  term,  and  some  in  vacation,  is  immateriaL 


HiMTON 

V. 

Stbtbns. 
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1895.  one  which  depended  on  the  writ  itself,  a  copy  of  which 
had  been  senred  on, the  defendant.  That  being  so,  the 
objection  was  taken  too  late ;  for,  the  present  rule  was  not 
obtained  till  the  4th  of  November,  and  the  defendant  him- 
self stated  that  he  had  been  served  on  the  7th  or  8th  of 
August.  It  was  ordered  by  Reg.  Gen.  H.  T.  2  WULA, 
8«88(a),  that  applicationa  for  setting  aside  proceedings 
for  irregularity  must  be  **  made  within  a  reasonable  time^** 
and  in  Tyler  ▼•  Green  (6),  it  was  decided,  that,  where  a 
writ  was  served  on  the  S5th  of  October,  an  application  on 
the  Srd  of  November  to  set  aside  the  service  for  irregu- 
larity, the  2nd  being  a  Sunday,  was  out  of  time,  and 
that  it  should  have  been  made  on  the  Ist.  [Little^ 
dale,  J. — I  think  the  application  is  not  too  late,  if  it 
ought  to  have  been  made  in  term  time,  and  not  in  vaca- 
tion. The  question  is,  whether  it  ought  to  have  been 
made  in  vacation,  or  whether  the  defendant  might  wait 
until  term.]  The  application  ought  to  have  been  in  vaca* 
tion.  The  case  cited  was  an  authority  to  that  effect.  In 
Cox  V.  Tullock{c),  it  was  held,  that,  where  there  is  an 
irregularity  in  any  proceeding  had  in  vacation,  and  there 
is  time  in  the  course  of  that  vacation  to  apply  to  a  Judge 
at  Chambers,  it  is  imperative  upon  the  party  complaining 
to  do  so ;  and  he  cannot  wait  to  move  to  set  aside  the  pro- 
ceedings till  the  first  four  days  of  the  next  term,though  there 
has  been  no  intermediate  step  taken.  But  a  still  stronger 
reason  could  be  urged  for  requiring  applications  of  tbia 
sort  to  be  made  in  vacation.  Since  the  Uniformity  of 
Process  Act,  proceedings  were  carried  on  both  in  vaca- 
tion and  in  term.  A  party  might  now  proceed  to  judg- 
ment and  execution  in  vacation.  If  a  defendant,  therefore, 
were  allowed  to  defer  his  appUcation  with  respect  to  the 
writ  until  the  following  term,  the  most  monstrous  conse- 
quences would  result.     A  defendant  might  come  to  set 

(a)  Ante,  Vol.  1,  p.  187.  Qf)  Ante,  Vol.  2,  p.  439. 

(c)  Ante,  Vol.  2,  p.  4?. 
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aside  a  writ  after  execution  bad  been  issued.  The  Court  1835. 
would  scarcely  be  inclined  to  decide^  therefore,  that  an  ap- 
plication with  respect  to  the  writ  must  not  be  made  in 
vacation.  But  supposing  the  objection  to  be  to  tbe  de- 
claration^ on  the  ground  of  a  variance  from  the  writ,  that 
cannot  be  considered  as  a  ground  for  setting  it  aside;  for, 
in  the  declaration  he  is  called  by  his  right  name.  He  is 
also  called  by  his  right  name  in  the  writ  itself,  although  in 
the  copy  he  is  called  by  a  wrong  one.  [Liitledalef  J. — In 
the  copy  you  call  him  by  his  wrong  name^  but  he  may  be 
taken  to  admit  that  he  is  to  be  called  by  the  name  men- 
tioned in  the  copy.  If  so,  then  the  declaration  ought  to 
correspond  with  it.]  Then  the  application  is  too  late; 
for,  notice  of  declaration  was  served  on  the  SOth  of  Oc- 
iober^  and  therefore^  according  to  the  practice  of  the 
Court,  which  at  most  allows  four  days  for  such  applica- 
tions, he  ought  to  have  come  on  the  3rd  of  November^ 
but,  instead  of  that,  he  did  not  come  till  the  4th.  He 
was,  under  any  circumstances,  therefore,  too  late  in  his 
application;  and,  consequently,  the  present  rule  ought  to 
be  discharged. 

SiecTf  in  support  of  the  rule,  contended,  that  the  de- 
fendant was  not  bound  to  take  any  notice  of  the  process 
which  had  been  served  upon  him  in  the  month  of  August. 
That  was  a  writ  against  another  person,  of  whom  he  knew 
nothing.  He  could  not  be  bound,  therefore,  to  pay  any 
attention  to  process  issued  against  a  stranger,  a  copy  of 
which  the  plaintiff  thought  proper  to  serve  on  him.  He 
bad  no  reason  for  coming  to  the  Court  or  a  Judge,  until 
he  found  that  an  appearance  had  been  entered  for  him, 
and  notice  of  declaration  was  served  on  him.  Under  any 
drcumstances  that  declaration  must  be  irregular.  If  the 
declaration  was  founded  on  the  copy  served,  then  it  was 
irregular  on  the  ground  of  variance;  if  it  was  not  founded 
on  the  copy  served,  then  it  was  irregular,  because  there 

VOL.  IV.  u  D.  p.  c. 
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1835.         ^as  no  process  to  support  it.     The  next  question  was, 
UiNTOK       ^^  what  tribunal  the  defendant  ought  to  have  recourse* 
'•  Out  of  term  he  must  go  before  a  Judge,  but,  during  term, 

the  Judges  had  always  held,  that  the  proper  tribunal  was 
the  Courts  If  so,  the  defendant  had  made  bis  application 
in  ample  time,  even  according  to  the  rule  suggested  on 
the  other  side,  that  it  should  be  made  within  four  days. 
Here,  the  application  was  made  on  the  second  day  of  term, 
and,  therefore,  in  any  point  of  view,  the  defendant  had 
been  guilty  of  no  laches,  and,  consequently,  the  present 
rule  ought  to  be  made  absolute. 

LiTTLEDALK,  J.-7-I  think  the  defendant  was  not  bound 
to  take  any  notice  of  the  process  served  in  August^  or 
to  apply  at  all  with  respect  to  it;  but  that  he  might 
wait  to  see  whether  the  plainti£P  would  do  any  thing 
upon  it.  Then,  on  the  SOth  of  October,  notice  of  de- 
claration is  served  upon  him  by  the  name  of  Stevens. 
That  was  clearly  irregular;  for,  supposing  the  writ  to 
be  regular  by  the  name  of  Edwards,  the  declaration 
being  in  the  name  of  Stevens,  there  was  a  variance.  Or^ 
if  the  declaration  should  be  considered  as  regular,  then 
Stevens  has  never  been  served  at  all.  Then  comes  the 
question,  whether  the  application  has  been  made  in  time. 
If  the  motion  ought  properly  to  be  made  in  term,  then 
the  defendant  has  the  whole  first  four  days  of  the  term 
within  which  to  make  the  application;  if  this  be  such 
a  motion,  then  the  defendant  has  applied  in  due  time. 
But,  supposing  it  is  not  such  a  motion,  then  the  defendant 
must  have  come  to  chambers.  No^  doubt,  if  the  question 
were  as  to  the  service  of  the  writ,  the  defendant  ought  to 
have  come  to. chambers  in  the  vacation,  because,  all  the 
proceedings  in  a  cause  may  be  taken  now  in  many  cases 
in  vacation.  But  that  is  now  immaterial  to  consider,  be* 
cause  the  question  is  confined  to  the  regularity  of  the 
declaration.    The  notice  was  served  on  the  90th  of  Oe- 
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iober.  The  defendant  night  hhvi  applied  on  Saiurday,  1835. 
the  Slat  The  days  begin  to  run,  therefore,  from  Friday ^ 
and  he  was  boand  to  come  in  four  days.  The  question 
is,  whether  the  day  in  vacation  can  be  reckoned  with  those 
IB  the  term,  so  as  to  make  out  the  four  days.  I  think 
they  can.  Then  comes  the  question,  whether  the  inter- 
vening Simdoff  is  to  be  reckoned  one  of  them.  If  it  is, 
the  application  is  too  late;  if  it  is  not,  then  it  is  in  time;  . 
My  present  impression  is,  that  it  ought  to  be  reckoned  as 
one  of  them,  and,  consequently,  that  the  application  on 
the  4th  of  November  was  too  late. 

CWr.  adv.  wdi. 

LiTTLEDALE,  J.— 1  liavc  spokcn  to  the  other  Judges 
with  respect  to  this  case,  and  we  are  of  opinion  that  the 
defendant  ought  to  have  applied  in  the  vacation,  and 
within  four  days  from  the  service  of  the  notice  of  declafli* 
dion*  The  fact  of  the  last  two  of  those  days  &Uiikg  in 
term  time  makes  no  difference.  He  should  have  come 
within  four  days  from  the  service,  whether  i»  term  or 
vacationw  We  tbink  Sunday  must  be  reckoned  aa  one  of 
them.  The  present  rule  will  therefore  be  Aacharged 
without  costs,  and  the  defendant  will  ha^e  a  week's  time 
to  plead. 

Rule  discharged  without  coste. 


PiGOOT  9.  KiLLICK. 

UaYMAN  applied  to  enter  up  judgment  on  a  war-  Itisnoobjeo 
rant  of  attorney,  more  than  eleven  years  old.    The  pe-  jJdgmenfona 
culiarity  of  the  case  was,  that  the  defendant  was  a  luna-  ^^^^^  ^[^^' 

^  '  torney  under 

tic,  and  had  been  confined  for  some  time  past.    There  was  fifteen  yean 
no  probability  of  hferecovering  soon,  nor  indeed  did  there  defendant  is 
appear  to*  be  any  limit  to  the  time  which  he  would  remain  '°'^"®' 
insane.     By  the  practice  of  the  Court,  the  warrant  being 
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under  fifteen  years  old»  a  rule  fiMi  for  entering  up  judg- 
ment upon  it  was  unnecessary.  No  objection,  therefore, 
could  be  made  on  his  part  to  the  signing  of  judgment. 
There  could  be  no  reason,  consequently,  why  judgment 
should  not  be  signed,  although  the  defendant  was  a  lunatic. 

LiTTLEDALE,  J. — I  do  not  scc  any  reason  why  you 
should  not  sign  judgment,  although  the  defendant  is  in- 
sane. The  Court  could  not  hear  the  defendant,  if  he 
were  sanci  against  the  rule  for  judgment  upon  the  warrant. 

Rule  granted. 


It  is  no  objec- 
tion to  an  appli- 
cation for  judg- 
ment as  in  case 
of  a  nonsuit, 
that  issue  was 
joined  seven 
years  previous. 


Cromer  t?.  Brown. 

rV,  H.  WATSON  shewed  cause  against  a  rule  nUi 
obtained  by  Austin  for  judgment  as  in  case  of  a  nonsuit. 
Issue  had  been  joined  in  Michaelmas  Term,  18^,  and  the 
application  was  now  made  for  judgment  as  in  case  of  a 
nonsuit.  He  submitted  to  the  Court,  that,  after  this  long 
delay,  it  might  be  considered  as  doubtful  whether  the  de- 
fendant was  entitled  to  make  such  an  application. 

Austin,  in  support  of  the  rule,  contended,  that,  accord- 
ing to  the  language  of  the  statute  14  Geo.  2,  c.  17,  no 
objection  could  exist.  The  Court  was  bound  to  make 
such  a  rule,  unless  further  time  was  granted  for  reason- 
able cause  shewn  upon  just  and  reasonable  terms. 

LiTTLEDALE,  J. — I  think  the  lapse  of  time  is  not  an 
objection  to  the  motion. 


W.  H,  Watson  then  produced  an  affidavit,  by  which  it 
was  rendered  doubtful  whether  a  proper  service  of  the 
rule  had  been  effected. 
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L1TTLEDALE9  J.,  accordingly  directed  the  rule  to  be         1835. 
enlarged  until  Hilary  Term.  Crombe 

V. 

Rule  enlarged  accordingly. 


Harris  v.  Griffith  and  Others. 

iSTEER  shewed  cause  against  a  rule  obtained  by  Miller  in  fntitUng  an 
for  setting  aside  the  service  of  the  writ  in  this  case,  on  the  ^,Jj|^^^ij^id 
ground  of  misnomer.     He  should,  however,  take  a  preli-  be  described  m 

'  '  *^  M  plaintiff"  and 

minary  objection  to  the  application,  on  the  ground  that  «  defendant." 
the  affidavit  was  improperly  intitled.  The  names  of  the 
plaintiff  and  the  defendants  were  properly  stated ;  but 
although  the  plaintiff  was  described  in  the  title  of  the 
affidavit  as  ''  plaintiff,"  yet  the  defendants  were  not  de- 
scribed as  *' defendants."  This,  he  submitted,  was  a  fatal 
objection. 

Miller,  in  support  of  the  rule,  contended  that  it  was 
not  necessary  to  describe  the  parties  as  "  plaintiff"  and 
**  defendants,"  as  it  must  be  clear  from  the  intitling  the 
affidavit  in  this  case,  that  the  parties  in  question  were  de- 
fendants. The  title  of  the  affidavit  was,  '^  between  Letois 
Harris,  plaintiff,  and  John  and  Edward  Griffith  (sued  as 
Edward  Griffiths).^  It  must  be  quite  clear  from  this  that 
Edward  Griffith  was  a  defendant,  because  he  was  sued, 
the  plaintiff  of  course  not  being  the  person  sued.  But, 
in  addition,  it  was  to  be  observed,  that  the  writ  wa^  at- 
tached to  the  affidavit,  and  the  affidavit  itself  stated,  that 
a  copy  of  the  writ  attached  had  been  served  on  the  depo- 
nent, who  was  the  defendant,  and  who  so  described  him- 
self. From  these  circumstances,  it  was  unnecessary  that 
the  word  **  defendants"  should  be  introduced  in  the  title 
of  the  affidavit. 

Cur.  adv,  vult. 
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L1TTLEDALB9  J. — The  preliminary  objeetion  taken  in 
this  case,  it  appears  to  me,  ought  to  prevail.  It  haa  been 
said,  that  the  parties  cannot  be  misled  by  the  omission, 
because  the  defendant  Griffith  is  described  as  **  sued  by 
the  name  of  Chriffiths;**  and  also,  that  a  copy  of  the  writ 
is  attached  to  the  affidavit,  and  that  the  deponent  therein 
describes  himself  as  ''  defendant'*  I  think  that  is  not 
sufficient.  The  affidavit  must  speak  for  itself.  If  that 
were  sufficient,  then  the  word  **  plaintiff*'  might  be  omit- 
ted. Then  it  would  be  said,  that  the  position  of  the  names 
would  be  sufficient  one  over  the  other;  and,  ultimately, 
that  they  might  be  placed  consecutively  in  the  same  line. 
I  diink,  therefore,  that  the  objecti<Hi  is  fatal,  and  the 
present  rule  must  consequently  be  diaeharged,  but  without 
costs. 

Rule  discharged,  without  costs. 


It  b  irregular 
to  intitle  a  de- 
claration of  the 
Court  on  the 
back  of  it  only. 


Rifling  v.  Watts. 

JUALL  shewed  cause  against  a  rule  to  set  aside  the  de- 
claration in  thb  case  for  irregularity,  with  costs.  The 
irregularity  complained  of  was,  that  it  was  not  intitled  in 
any  Court,  as  it  ought  to  be  (a).  It  was,  however,  intitled 
at  the  back,  and  being  on  one  sheet  of  paper  only,  that, 
he  submitted,  was  sufficient. 


Hunffrey,  contri^. 

LiTTLBDALE,  J.— It  ought  to  be  intitled,  as  usual,  on 
the  face.  If  I  were  to  decide  that  this  was  sufficient,  de- 
clarations would  never  be  intitled  otherwise. 

Rule  absolute* 


(«)  16  Reg.  Gen.  M.  T.  3  W.  4 ;  aatc,  Vol.  1,  p.  474. 
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Ex  parte  Glover. 

iSTEER  shewed  cause  againBt  a  rule  nut  obtained  by  a  mother  can- 

J,  Bayley,  for  a  writ  of  habeas  corpus  to  bring  up  the  point  a  tJta- 

body  of  a  child  of  tender  years,  named  Houseman,  from  "jjlj'^^her"' 

ibe  custody  of  a  person  named  WiUis,  in  order  to  restore  natural  child, 

,  ,  and  therefore 

it  to  the  applicant,  Mr.  Ghwer.     The  affidavits  in  sup*  such  a  guardian, 
port  of  the  application  stated,  that  the  child  in  question  J^^St  hi^l'a 
was  the  natural  daughter  of  a  person  named  Elizabeth  ^  ^'  *®  "•.,_. 

or  move  such  child 

Houseman,  who  had  placed  the  child  under  the  eare  of  from  the  custo- 
Willie  when  it  Was  only  a  few  days  old.     The  mother  wUcommitt^d 
died  shortly  afterwards,  and,  by  her  WiH,  appointed  Glo-  ^^^"^^^^f^^ 
per  testamentary  guardian  to  the  child.     It  was  now  sug-  time. 
gested  that  proper  care  was  not  taken  of  the  child,  and 
then^fbre,  Mr.  Glover  was  desirous  of  taking  it  out  of  the 
bands  of  Willis.     It  was  also  sworn,  that  Mr.  Olover  had 
regularly  paid  for  the  care  and  nurture  of  the  child  in  ac- 
cordance with  the  demands  of  Willis. 

In  the  affidavits  opposing  the  rule,  none  of  those  facts 
were  disputed,  except  that  all  grounds  were  denied  for 
the  insinuation  that  the  child  was  improperly  treated.  It 
was  now  objected,  that  Mr.  Glover  hiad  no  right  to  come 
to  the  Court  to  make  the  present  applictlktion.  On  the 
face  of  the  affidavits,  he  claimed  as  testamentary  guardian 
under  the  will  of  the  deceased  mother.  The  mother, 
however,  had  no  power  to  appoint  such  a  guardian,  and, 
consequently,  her  appointment  must  be  void,  and  could 
confer  no  power  over  the  child  on  her  appointee.  The 
decision  of  the  case  must  depend  on  the  construction  to 
be  put  on  the  12  Car.  9,  c.  24,  s.  8.  The  words  of  that 
section  were,  **  That  where  any  person  hath  or  shall  have 
any  child  or  children  under  the  age  of  one-and-twenty 
years,  and  not  married  at  the  time  of  his  death,  that  it 
shall  and  may  be  lawful  to  and  for  the  father  of  such 
child,  whether  born  at  the  time  of  the  decease  of  the 
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1835.  father,  or  at  that  time  in  venire  sa  mere,  or  whether  sudi 
^^  ^^^  father  be  within  the  age  of  one-and-twenty  years,  by  deed 
Glover.  executed  in  his  life-time,  or  by  his  last  will  and  testament 
in  writing,  in  the  presence  of  two  or  more  credible  wit- 
nesses, in  such  manner  and  from  time  to  time  as  be  shall 
respectively  think  fit,  to  dispose  of  the  custody  and  tui- 
tion of  such  child  or  children  for  and  during  such  time 
as  he  or  they  shall  respectively  remain  under  the  age  of 
one-and-twenty  years,  and  any  lesser  time,  to  any  person 
or  persons  in  possession  or  remainder,  other  than  Popish 
recusants."  The  words  of  this  section,  it  was  clear,  only 
applied  to  the  father,  and  gave  power  to  him  only  to  ap- 
point a  testamentary  guardian.  That  this  was  the  true 
construction  of  the  act  of  Parliament,  appeared  from  the 
case  of  Ex  parte  Edwards  (a).  The  decision  in  that 
case  was,  that,  if  a  mother  by  will  appoints  a  guardian,  it 
is  void,  and  the  infant,  if  fourteen  years  of  age,  shall 
choose  a  guardian  in  Court.  There  were  other  cases  in 
the  note  to  the  one  cited,  which  were  to  the  same  effect. 
On  these  authorities,  therefore,  it  was  submitted,  that  the 
rule  for  the  habeas  corpus  must  be  discharged. 

J.  Bayle^y  in  support  of  the  rule,  contended,  that  the 
cases  cited  were  not  authorities  in  opposition  to  the  pre- 
sent application.  It  did  not  appear  from  those  cases, 
that  the  father  was  not  alive.  Here  there  was  no  father 
alive.  If  the  father  were  alive,  of  course  the  mother 
could  not  appoint  a  testamentary  guardian.  That,  how- 
ever, could  not  interfere  with  the  power  of  the  mother, 
where  there  was  no  father  in  existence.  But  the  parties 
here,  with  whom  the  child  had  been  left,  were  estopped 
from  objecting  to  the  power  of  Mr.  Glover,  as  testamen- 
tary guardian  under  the  mother's  will,  since  it  was  from 
the  mother  they  had  originally  received  the  child,  and  by 

(a)  3  Atk.  p.  &19.. 


Ex  parte 
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the  permission  of  the  guardian  it  had  continued  in  their 
possession,  and  from  bim  they  had  received  payment  for 
the  care  and  nurture  bestowed  upon  it.  Glovbb. 

LiTTLEDALE,  J. — I  think  that  the  present  rule  ought  to 
be  discharged.     I  will,  however,  look  into  the  cases* 

Cur.  adv.  vuU. 

LiTTLBDALB,  J. — It  appears  by  the  affidavits  in  this 
case,  that  the  child  in  question  was  delivered  to  the  per- 
son against  whom  the  present  application  is  made,  by  di- 
rection of  the  mother.  It  appears  also,  that  the  mother 
made  a  will,  by  which  she  constituted  the  applicant  guar- 
dian of  the  child.  That  guardian  has  now  applied  for  a 
writ  of  habeas  corpus  to  bring  up  the  body  of  the  child 
and  remove  it  from  the  possession  of  WiJUs  and  his  wife. 
The  writ  of  habeas  corpus^  in  general,  lies  to  bring  up 
persons  who  are  in  custody,  and  who  are  alleged  not  to 
be  legally  restrained  of  their  liberty.  When  the  Court 
clearly  perceives  that  they  are  illegally  detained,  it  will 
discharge  them.  But  the  Court  has  also  exercised  a 
power  to  dispose  of  the  persons  of  young  children  in  cer- 
tain cases.  It  is  the  universal  rule,  with  some  exceptions, 
that  the  father  is  entitled  to  the  custody  of  a  young  child, 
even  against  the  will  of  the  mother.  In  case  of  there 
being  no  father,  then  the  mother  is  the  person  next  enti- 
tled to  its  custody.  Here^  the  application  is  made  at  the 
instance  of  a  person  who  stands  in  no  degree  of  relation- 
ship to  the  child,  but  claims  it  as  testamentary  guardian 
under  the  will  of  the  mother.  If  she  were  alive,  she 
would  have  a  right  to  the  custody  of  the  child.  The 
question  then  is,  whether,  under  such  will  of  the  wife,  the 
applicant  is  entitled  to  the  custody  of  the  child.  The 
common  case  of  guardian  in  socage  is  out  of  the  question. 
The  only  way  in  which  a  right  to  the  child  on  his  part 
can  exist,  is  under  the  statute  12  Car.  S,  c.24,  s.  8.  Now, 
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1835.  it  has  been  held  in  a  variety  of  caseSi  which  are  to  be 
^  '  ^  found  collected  in  Comyris  Digesif  and  Vinet^s  Abridge 
Olover.  ment,  that  that  act  does  not  apply  to  the  motheri  but  that 
it  is  confined  to  the  father.  All,  therefore,  that  this  will 
amounts  to,  is,  the  mere  declaration  of  a  wish  on  the  part 
of  the  mother  that  the  child  should  be  intrusted  to  the 
care  of  the  person  now  applying.  That  is,  however,  not 
a  suflScient  title  to  enable  the  Court  to  interfere.  If  the 
child  is  not  properly  taken  care  of,  an  application  may  be 
made  to  the  Court  of  Chancery  to  appoint  guardians,  if 
the  child  is  entitled  to  property.  1  must  presume,  from 
the  circumstances  of  this  case,  that  the  child  is  entitled  to 
property.  In  2  BrowfCs  Chancery  Cases,  p.  688,  which 
is  referred  to  in  Comyris  Digest^  E.  2,  it  is  laid  down, 
that  a  man  cannot  regularly  appoint  a  guardian  to  his 
natural  child ;  but,  if  in  fact  he  name  guardians,  the  Court 
will  appoint  them,  without  referring  it  to  the  Master  to 
examine  who  is  proper  to  be  Appointed  guardian.  It  is 
very  likely,  that,  if  Mr.  Oloper  applied  to  the  Court  of 
Chancery,  he  would  be  appointed  guardian.  He  has  not 
here,  however,  made  out  a  legal  right  to  the  custody  of 
the  child,  and  therefore  this  rule  for  a  habeas  corpus  must 
be  discharged,  and  the  child  allowed  to  remain  in  its  pre* 
sent  custody. 

Rule  discharged  without  Costs. 


Rex  v.  Simms. 

Where  an  over-  A.  RULE  nisi  had  been  obtained  for  a  mandamus  to  be 
incom  etooTto^  directed  to  the  defendant,  commanding  him  lo  deliver  over 
serre,  in  conse-    certain  parish  books  and  monies  to  the  present  overseer 

quence  of  a  rr«  •      . 

conviction  uo-     of  the  parish  of  Brancaster.     The  affidavits  in  support  of 

der  the  4  &  5 
mu,  4,  c.  76, 

s.  97,  and  an  application  is  made  for  a  mandamus  to  compel  bim  to  deliver  up  books  ftc.  belong- 
ing to  the  parish,  the  conviction  must  be  annexed  to  the  affidavits  in  support  of  the  rule. 
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the  rule  stated,  that  the  defendant,  who  was  appointed 
overseer  for  the  year  18SS-4,  had,  in  December ,  18S8, 
been  convicted  of  wilful  misapplication  of  the  parish  mo- 
nies, under  4  &  5  fFUL  4,  c.  76,  (the  Poor  Law  Amend- 
ment Act)  8. 97  (a);  and  that  another  person  had  been  ap- 
pointed in  his  place  for  the  rest  of  the  year ;  but  that  he 
refiised  to  deliver  over  the  books  and  monies  of  the  parish. 
It  appeared  by  the  affidavits  in  answer,  that  no  conviction 
had  been  drawn  up,  and,  therefore,  Littiedale^  J.,  called 
upon— 


1835. 


I,  in  support  of  the  rule;  who  contended,  that  the 
legal  consequences  of  the  conviction  attached  immediately 
upon  the  decision  of  the  justices.  The  drawing  up  the 
conviction  was  merely  form,  and  might  be  done  at  any 
time,  even  after  the  penalty  had  been  levied.  Rex  v. 
Barker  (6).  The  defendant,  therefore,  had  ceased  to  be 
overseer,  by  the  operation  of  the  act  of  Parliament,  from 
the  moment  when  the  conviction  took  place.  It  would, 
at  all  events,  be  sufficient,  if  the  conviction  were  drawn  up 
before  the  writ  of  mandamus  issued,  supposing  it  to  be 
necessary  to  recite  the  conviction  in  the  writ. 


(a)  "And  be  it  farther  enacted. 
That,  if  any  orerseer,  asmstant 
overseer,  master  of  a  workhouse, 
or  other  paid  officer,  or  any  other 
person  employed  by  or  under  the 
anthority  of  the  said  guardians, 
shall  purloin,  embezzle,  or  wil- 
fully waste  or  misapply  any  of 
the  monies,  goods,  or  chattels  be- 
long^g  to  any  parish  or  union, 
every  such  offender  shaU,  besides 
and  in  addition  to  such  puns  and 
penalties  as  such  person  so  offend- 
ing shall,  independently  of  this 


act,  be  liable  to,  upon  conviction 
before  two  justices,  forfeit  and 
pay,  for  every  such  offence,  any 
sum  not  exceeding  20L,  and  also 
treble  the  amount  or  value  of  such 
money,  goods,  or  chattels  so  pur- 
loined, embezzled,  wasted,  or  mis- 
applied ;  and  every  person  so  con- 
victed shall  be  for  ever  thereafter 
incapable  of  serving  any  office 
under  the  provisions  of  this  or  any 
other  act  in  relation  to  the  relief 
of  the  poor.'* 

(b)  1  East,  p.  186. 
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1835.  LiTTLBDALE,  J.,  intimated  that  be  was  of  a  different 

opinion,  but  that  be  would  consult  the  rest  of  the  Court. 

Cur.  adv.  vuli. 
The  rule  being  again  mentioned — 

LiTTLEPALE,  J. — I  havo  spokeo  to  the  other  Judges, 
and  we  agree  that  the  rule  nisi  for  this  mandamus  ought 
never  to  have  been  granted.  I  agree  with  Mr.  Austin^ 
that  there  are  many  cases  where  it  would  not  be  necessary 
for  a  conviction  to  be  drawn  up  immediately  on  the  party 
being  in  fact  convicted ;  but  on  a  mandamus  being  granted, 
there  is  no  opportunity  afterwards  of  examining  into  the 
conviction.  This  is  a  rule  for  a  mandamus,  commanding 
an  overseer  to  deliver  over  all  books  &c.  belonging  to  a 
parish ;  and  the  ground  on  which  it  is  moved  is,  that  he 
has  been  convicted  under  4  &  5  WilL  4,  c.  76,  s.  97.  Now, 
this  conviction  not  being  drawn  up  and  annexed  to  the 
affidavits,  the  overseer  is  not  in  a  situation  to  make  a  return 
that  there  is  no  such  conviction,  so  as  to  examine  its  vali« 
dity.  On  an  application  for  a  mandamus,  under  circum- 
stances like  the  present,  the  Court  ought  to  see  that  there 
has  been  a  good  conviction,  and  whether  it  was  before 
persons  competent  to  decide.  It  seems  to  me,  therefore, 
that  the  conviction  not  being  annexed  to  the  affidavits 
on  which  this  rule  was  granted,  it  ought  to  be  discharged. 

Rule  discharged. 


Ex  parte  Morgan. 

Where  anattor-  mSALL  moved  to  admit  an  attorney,  who  swore,  in  his 
admiuiont'ic^'    affidavit  as  to  putting  up  the  necessary  notices,  that  he 

must  be  posi- 

Cively  shewn 

that  his  notice  has  been  regularly  put  up  in  the  King's  Bench  office. 
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beUeves  that  he  omitted  to  affix  notice  of  his  intended  ap-         1836. 
plication  in  the  King's  Bench  office.    This  omission  had       ^     ^ 
occurred  from  inadvertence.     A  case  was  mentioned^  in      Moroak. 
which  one  of  the  notices  of  an  attorney's  intention  to  apply 
for  admission  had  been  improperly  introduced  into  the 
book  at  the  chambers  of  a  Judge  of  the  Common  Pleas, 
instead  of  the  book  at  the  chambers  of  the  King's  Bench 
Judge. 

LiTTLEDALE^  J. — In  that  case  the  requisite  number  of 
notices  were  put  up ;  but  one  has  been  altogether  omitted 
here.  Besides,  a  notice  in  the  King's  Bench  office  is 
very  different  from  an  entry  in  the  Judge's  book.  The 
King's  Bench  office  is  selected  as  one  of  the  most  public 
places  for  sticking  up  notices  of  declaration,  rules,  and 
other  matters,  where  a  special  service  of  the  notice  or  rule 
is  to  take  place.  The  notice  in  the  King's  Bench  office 
cannot  be  dispensed  with.  He  may,  however,  give  fresh 
notice  of  his  intention  to  apply  for  admission  on  the  last 
day  of  Hilary  Term. 

Rule  accordingly. 


Carson  9.  Dowding  and  Another. 

mSARSTOW  shewed  cause  against  a  rule  for  setting  Where  a  plain- 
aside  a  declaration  for  irregularity.    The  irregularity  com-  cop^'against 
plained  of  was,  that  the  writ  of  capias,  on  which  one  of  *''®»  f**  ***  , 

^  '  f       »  arrefts  one  only, 

the  defendants  had  been  arrested,  was  against  them  both,  be  cannot  de- 
and  the  declaration  was  against  one  only.  The  question  him  alone, 
was,  whether  a  plaintiff,  having  sued  out  bailable  process 
against  two  defendants,  on  which  one  of  them  was  ar- 
rested and  gave  bail,  he  could  afterwards  declare  sepa- 
rately against  one,  instead  of  waiting  until  the  other  was 
arrested  or  appeared.  It  was  contended  that  he  might 
proceed  separately  against  either  of  them.     It  must  be 
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1836.  conceded,  that,  by  tbe  old  law,  prerioiis  lo  the  pesBing  of 
tt>e  Unifbmky  of  Process  Act,  the  phiintiff  had  not  bis 
option  to  to  do:  the  eases  of  Lewhi  ▼•  Smiii{a)  and  illoas 
V.  Birch{b)  were  authorities  to  that  efiect.  A  distinction 
did  by  the  old  law  prevail  between  bailable  and  serriceable 
process.  The  case  of  Wilson  v.  Edwards  {e)  shewed  this 
to  have  been  the  practice.  The  principle  was,  that,  as  the 
affidavit  of  debt  disclosed  a  joint  cause  of  action,  tbe 
Court  would  not  allow  the  plaintiff  to  proceed  separately 
against  the  defendants.  On  the  other  hand,  the  plaintiff 
not  having  made  an  affidavit  of  debt  in  the  case  of  service- 
able process,  no  such  objection  applied.  The  question  upon 
the  present  rale  was,  whether,  since  the  passing  of  tbe 
Uniformity  of  Process  Act,  one  of  the  objects  of  which  was 
to  facilitate  the  proceedings  of  plaintiffs  against  defen- 
dants, a  plaintiff  would  now  be  at  liberty  to  issue  a  joint 
bailable  capkaSj  and  then  declare  against  one  only  of  the 
defendants.  It  was  contended  that  the  plaintiff  had  such 
a  right.  In  the  case  of  Knowtes  v.  Johnstm  (d),  it  was 
held,  that,  where  two  of  three  parties  to  a  bail-bond  were 
deckred  against,  it  was  no  irregularity  :  and  in  Coldwell  v. 
Blake{e)f  the  Court  held,  that,  upon  a  writ  against  several, 
a  plaintiff  may  declare  against  one  only ;  but  if  he  declares 
against  any  other  defendant  afterwards,  he  will  be  irre- 
gular. These  were  authorities  supporting  tbe  proposition 
for  which  the  plaintiff  contended.  By  section  4  of  tke 
Uniformity  of  Process  Act  the  plaintiff  was  empowered, 
when  he  issued  a  capias  against  several  defendants,  to 
arrest  one  and  serve  the  others.  This  was  a  power  en- 
tirely new,  for  the  phuntiff  could  not  have  done  so  pre* 
viom  to  the  passing  of  that  act  of  Parliament  Now,  it 
was  but  fair  to  conclude,  that,  when  the  legislature  con- 


(a)  4  East,  689.  (rf)  Ante,  Vol.  2,  p.  663. 

(6)  6  T.  R.  722.  (e)  Ante,  Vol.  3,  p»  666. 

<«)  3  B.&C.  734{  6D.  &R.  622. 
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fened  on  the  phinliff  a  power  of  this  description,  it  in-         18d5. 
tended  to  give  him  the  full  advantage  resulting  from       carsou 
it    To  enable  him  to  declare  against  one,  after  arrest-  v. 

ing  two,  was  only  in  furtherance  of  the  object  of  the 
legislature  in  facilitating  the  plaintiflTs  remedy.  There 
was  the  less  reason  to  object  to  this  construction,  aa  it 
could  be  productive  of  no  kind  of  inconvenience  to  the 
defendant.  It  might  be  said,  that  the  defendant  could 
plead  in  abatement.  That  was  no  objection  to  the  de- 
claration, if  the  plaintiff  chose  to  submit  to  the  chance  of 
such  a  plea.  He  was  aware  of  the  rule  of  Court  of  1  Beg. 
Getu  M.  T.  3  WiB,..  4  (a),  which  required,  **  that  every  writ 
of  summons,  capias,  and  detainer  shall  contain  the  namea 
of  all  the  defendants  (if  more  than  one)  in  the  action,  and 
shall  not  contain  the  name  or  names  of  any  defendant  or 
defendants  in  more  actions  than  one.*'  That  rule,  how- 
ever, would  not  interfere  with  the  plaintiff's  right,  if  the 
construction  of  the  Uniformity  of  Process  Act  contended 
for  was  a  correct  one. 

Tyndale,  in  support  of  the  rule,  contended  that  the  Unk* 
formity  of  Process  Act  kad  made  no  difference  in  the 
practice  of  the  Court  on  this  point.  The  distinction  be- 
tween bailable  and  serviceable  process  must  still  be  pre- 
served. The  reason  of  this  distinction  was  obvious.  In 
serviceable  process  there  would  be  no  objection  to  bis 
issuing  a  writ  against  two,  and  declaring  against  one,  be- 
eau^e  there  was  no  affidavit  of  debt  to  bind  him.  In*  bail* 
able  process  there  was  such  an  affidavit,  and  therefore  he 
was  bound  by  it. 

Cur.  adv.  mUi. 

LiTTLBDALE,  J.,  the  uext  day  gave  judgment — ^This 
was  an  apphcation  made  yesterday  before  my  Brother 

(a)Ante,yoL  1,  p.470. 
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Carson 

9. 
DOWDINO. 


Coleridge^  to  set  aside  a  declaration  on  account  of  irre- 
gularity. The  irregularity  complained  of  was,  that  a 
capias  had  been  sued  out  against  two  defendants,  but 
the  plaintiff  had  declared  against  one  only.  I  think 
this  was  a  clear  irregularity.  Previous  to  the  Unifor- 
mity of  Process  Act,  the  plaintiff  might  sue  out  service- 
able process  against  several,  and  declare  against  one 
of  them  only ;  but,  where  the  action  was  commenced  by 
bailable  process,  it  was  necessary  that  the  plaintiff  should 
frame  his  writ  in  the  way  he  intended  to  declare.  This 
was  formerly  the  rule  laid  down,  and  there  is  nothing  in 
the  Uniformity  of  Process  Act  to  vary  this  practice.  It 
appears,  therefore,  to  both  my  brother  Coleridge  and 
myself^  that  this  declaration  was  irregular. 

Rule  absolute. 


Where  a  cUim 
is  made  by  a 
person,  ub  part- 
ner of  the  defen- 
dant, on  pro- 
perty seised  by 
the  sherfff,  the 
Court  will  not 
grant  that 
officer  relief 
under  the  Inter- 
pleader Act,  but 
will  compel  the 
plaintiff  to  in- 
demnify the  she- 
riff, if  he  denies 
the  partnership. 


Holmes  v.  Mentze* 

{Before  the  four  Judges.) 

Jk.NOWLES  had  obtuned  a  rule  on  behalf  of  the  she- 
riff of  Lancashire,  calling  on  the  plaintiff  and  a  person  of 
the  name  of  Heap  to  state  their  respective  claims  to  cer- 
tain goods,[taken  in  execution  by  the  sheriff  under  a  writ  of 
^  fa.  issued  at  the  suit  of  the  plaintiff.  The  sheriff  levied 
on  the  17th  of  February,  and  on  the  18th  was  served 
with  a  noticci  signed  John  Heap,  informing  the  sheriff  that 
Heap  was  interested  as  partner  with  Menize  in  the  goods 
seized,  and  that,  upon  a  balance  of  the  partnership  ac- 
count, Menize  would  be  found  to  have  no  property  in  the 
said  goods* 


The  Attorney-General  and  M.  Chambers  now  appeared 
for  the  plaintiff,  and  contended,  tliat  this  case  did  not 
come  within  the  meaning  of  the  Interpleader  Act,  as  that 
act  had  been  held  not  to  apply  where  the  claim  made  waa 


(a)  Stwrgeu  j.Claude,  ante.  Vol.  (c)  lb.  289. 

1,  p.  505.  (d)  Ante,  Vol.  2,  p.  728. 

{b)  3  B.  &  P.  288.  (0  3  C.  &  P.  306. 

VOL.  IV.  X  D.  P.  C. 
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equitable  and  not  legal  (a).  Heap  claimed  as  a  partner  1835. 
only,  and  the  course  for  the  sheriff  to  pursue  was  free 
from  all  difficulty.  He  had  only  to  put  up  for  sale  the 
defendant's  share  in  the  partnership  property,  and  sell  it 
for  whatever  it  would  bring.  This  point  had  been  ex- 
pressly determined  in  Parker  v.  Pisicr  (6),  and  Chapman 
V.  Koops  (c). 

Sir  fV.  FoUeti  and  KnoudeSf  in  support  of  the  rule, 
contended  that  this  case  came  within  the  meaning  of  the 
act»  for  it  applied  to  all  claims ;  and  here  Heap  claimed 
the  whole  of  the  property.  The  Court  had  already  de- 
cided that  a  claim  in  right  of  lien  was  within  the  act ; 
Cotter  V.  Bank  of  England  (d) ;  and  there  seemed  no 
good  reason  for  the  distinction  sought  to  be  established  in 
this  case.  If  the  Court  refused  to  interfere,  the  sheriff 
would  be  placed  in  a  situation  of  great  difficulty;  for  if  he 
sold  the  whole  of  the  goods  seized  under  the  writ,  he 
would  be  liable  to  an  action  at  the  suit  of  Heap ;  and  if 
he  sold  Mentze's  interest  only,  he  would  be  liable  to  an 
action  at  the  suit  of  the  plaintiff,  who  might  then  deny 
that  Heap  was  a  partner.  Besides,  the  course  for  the 
sheriff  to  pursue  in  respect  of  partnership  property  was 
not  so  clear  as  had  been  assumed  on  the  other  side.  Lord 
Tenterden,  in  Burton  v.  Green  (e),  said,  **  I  am  not  quite 
satisfied  as  to  the  interest  in  the  partnership  property 
which  the  sheriff  might  have  sold  under  the  execution. 
There  is  difficulty  in  making  the  sheriff  a  tenant  in  com- 
mon with  the  partners.** 

Sir  F%  Pollock  and  TomUmon  appeared  for  Heap, 
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1635.  Per  Curiam. — This  is  not  a  case  within  the  meaning  of 

the  act ;  a  party  does  not  make  a  claim  merely  by  saying, 
*'  I  have  an  interest  as  partner."  The  duty  of  the  sheriff 
is  to  seize  and  sell  such  interest  as  the  party  has.  The 
rule  must  be  discharged ;  but  we  think  the  plaintiff  ought 
to  indemnify  tbe  sheriff,  if  he  denies  that  Heap  is  a 
partner.    That  may  be  the  subject  of  another  application. 

Rule  discharged. 


Knowles,  on  a  subsequent  day,  obtained  a  rule  calling 
on  the  plaintiff  to  shew  cause  why  the  sheriff  should  not 
have  time  to  return  the  writ  until  he  was  indemnified  by 
the  plaintiff.  The  application  was  made  on  an  afiidavit 
by  Mr.  Bower^  tbe  sheriff's  attorney,  stating  that  imme- 
diately after  the  determination  of  the  former  rule  he  had 
addressed  a  letter  to  Mr.  Florence,  the  plaintiff's  attorney, 
calling  upon  him  to  admit  or  deny  that  Heap  was  a  part^ 
ner  with  Menize.  Mr.  Florence  in  reply  said,  that,  act* 
ing  under  the  advice  of  counsel,  he  declined  answering 
the  question. 

The  Attorney-General  and  Tomlinson  shewed  cause 
against  the  rule,  and  again  referred  to  Parker  v.  Pistoff 
and  Chapman  v.  Koops. 

The  Court  made  the  rule  absolute. 

Rule  absolute. 
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1835. 

GfLMORE  r.  Haquf.  ^   ^    ^ 

{Before  the  four  Judges.) 

JtLNOWLES  shewed  cause  against  a  rule  which  had  The  Court  win 
been  obtained  by  G.  T,  White^  calling  .upon  the  plain-  by  the  indorse, 
tiff  to   shew  cause  why  the  defendant  should   not   be  »"«''/*>« 
allowed  to  plead,  with  other  pleas,  that  the  drawer  of  the  bill  of  exchange 

who  negodatet 

bill  of  exchange  on  which  the  action  was  brought  did  not  it  with  the 
indorse  the  bill  to  the  plaintiff.     The  defendant  was  sued  indorsed  "to^ 
as  acceptor,  and  it  was  now  sworn  by  the  plaintiff  that  P*®*^  ^^  *' 
the  defendant  had  negotiated  the  bill  in  question  three  doned  by  cIm 
years  ago,  bearing  at  the  time  the  indorsement  of  the  ^^^^^ 
drawer,  and  bad  represented  the  drawer  to  be  a  respect- 
able person,  living  in  Savoy -street  ^  in  the  StrancL    The 
bill  had  been  dishonoured  at  maturity,  and  a  letter  giving 
notice  to  the  drawer,  and  which  had  been  sent  to  the  ad- 
dress famished   by  the  defendant,   had  been  returned 
tlirough   the  post-office,  marked  *'  gone  away."     The 
plaintiff  had  not  since  been  able  to  discover  the  drawer. 
Under  these  circumstances,  it  was  contended  that  the 
defendant  ought  not  to  be  permitted  to  deny  the  drawer's 
indorsement,  as  he  had  admitted  it  when  he  negotiated 
the  bill,  and  the  plaintiff  was  now  without  the  means  of 
proving  it. 

G.  T.  White,  in  support  of  the  rule,  contended  that 
the  defendant  was  entitled  to  plead  the  plea  in  question. 
If  the  facts  sworn  to  on  the  other  side  were  true,  and 
were  proved  at  the  trial,  they  would  support  a  replica- 
tion that  the  drawer  did  indorse  the  bill.  There  would, 
therefore,  be  no  hardship  on  the  plaintiff  in  permitting 
the  plea. 

Per  Curiam. — It  would  not  be  reasonable  to  permit  the 
defendant  to  avail  himself  of  this  plea,  after  he  has  ad- 
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mitted  the  indorsement  by  negotiating  the  bill  with  the 
indorsement  upon  it. 

Rule  discharged  with  costs* 


Where  %  client 
has  voluntarily 
paid  money  to 
hii  attorney, 
punoant  to  an 
agreement,  in  it- 
■elf  Toid  for 
champerty*  the 
Court  will  not, 
after  a  lapse  of 
thirteen  years, 
interfere  to 
compel  the 
attorney  to  re- 
fund or  deliver 
his  bill,  unless 
sufficient  rea- 
son is  shown 
for  not  making 
an  earlier  appli- 
cation. 


Ex  parte  Yeatman. 

Sir  WILLIAM  POLLETT  and  Butt  shewed  cause 
against  a  rule  nut  obtained  by  KeUy,  requiring  Mr.  George 
Tanner,  an  attorney  of  the  Court,  to  shew  cause  why  he 
should  not  pay  back  to  John  Charlton  Yeatman,  the  sum 
of  1 97/.  4«.f  or  such  part  thereof  as  the  Court  should  order, 
together  with  the  costs  of  the  application^  to  be  taxed 
by  the  Master ;  or,  why  he  should  not  deliver  his  bill  of 
costs,  if  any,  to  the  said  John  Charlton  Yeaiman,  or  to 
his  agent,  for  proceeding  against  the  Bristol  Dock  Com" 
pany,  and  after  taxation  thereof,  pay  the  difference  be- 
tween the  amount  taxed,  and  the  said  sum  of  197/.  4«., 
to  the  said  John  Charlton  Yeatman,  The  facts  as  they 
appeared  from  the  affidavits  on  both  sides  were  the  fol- 
lowing : — 

In  the  year  1804,  the  Bristol  Doci  Company,  under 
the  authority  of  a  local  act  of  Parliament,  took  posses- 
sion of  certain  land,  in  which  the  applicant  Yeatman,  and 
a  person  named  Kelson,  were  jointly  interested.  For  this 
land  the  company,  notwithstanding  various  applications 
to  them,  did  not  pay.  In  the  month  of  JUatf,  1823,  after 
some  previous  communications  upon  the  subject,  Mr. 
Tanner  proposed  to  Mr.  Yeatman  and  Mr.  Kelson,  that 
they  should  take  proceedings  against  the  company,  in 
order  to  obtain  liquidation  of  their  claim.  To  this  at  first 
they  objected,  on  the  ground  of  the  hopeless  nature  of 
the  case,  and  the  risk  which  would  be  incurred  of  costs. 
Mr.  Tanner  then  proposed  to  take  proceedings  against 
Jthe  company  on  their  behalf,  at  his  own  risk  and  expense^ 
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undertaking  at  the  same  time  that,  if  he  should  fail,  he  1835. 
would  charge  them  nothing,  but  if  he  succeeded  he  should  ^  ^ 
receive  one-third  of  the  proceeds.  To  this  Mr.  Yeatman  Tbatman. 
and  Mr.  KeUon  acceded,  and  a  memorandum  in  these 
terms  was  drawn  up,  and  signed  by  each  party.  *^  Kel* 
ion  and  Yeatman^  one-third  each,— one-third  to  be  paid 
for  expenses.  Second^  no  expenses  to  be  paid  by  the 
parties  in  case  of  failure,  or  otherwise.*'  Three  copies 
of  this  memorandum  were  made;  each  signed  by  all 
the  parties ;  and  one  kept  by  each.  Subsequently,  Mr. 
Tanner  laid  the  case  before  an  eminent  barrister,  and, 
pursuant  to  his  advice,  commenced  an  action  of  eject- 
ment against  the  company.  Soon  after  the  service  of  the 
declaration  the  company  yielded  to  the  claim ;  and  about 
three  months  from  the  signing  of  the  agreement,  the 
clerk  of  the  company  paid  to  Mr.  Yeatman  and  Mr.  Kel* 
son  the  sum  of  591/1  12«.  as  the  amount  of  those  two 
gentlemen's  claim  upon  the  company.  Mr.  Yeatman  and 
Mr.  KeUon  then,  in  pursuance  of  the  agreement,  paid 
over  the  sum  of  197/.  4^.  to  Mr.  Tanner ^  as  the  third  part 
of  the  proceeds  resulting  from  Mr.  Tannet^e  exertions, 
and  to  which,  according  to  such  agreement,  he  was  en- 
titled. From  that  time  to  the  year  1831,  no  objection 
was  made  on  behalf  either  of  Mr.  Yeatman  or  Mr.  Kelson^ 
to  Mr.  Tanner  retaining  possession  of  the  197/.  4«.  In 
that  year  a  claim  was  set  up  by  Mr.  Yeatman  of  28/.  7a. 
fi>r  journeys  stated  to  have  been  taken  by  him  with  re- 
spect to  the  claim  upon  the  Dock  Company.  Mr.  Yeat^ 
man  also  required  that  the  money  should  be  returned^ 
with  the  exception  of  such  expenses  as  Mr.  Tanner  had 
necessarily  incurred  in  prosecuting  the  claim  upon  the 
company.  Mr.  Tanner  refused  to  yield  to  either  claim,, 
and  in  Trinity  Term,  18S5,  the  present  rule  was  obtained*. 
In  answer  to  it,  the  lapse  of  time  since  the  payment  of 
this  sum  to  Mr.  Tanner^  was  a  sufficient  ground*  for.  di;3^ 
charging  it.    There  was  no  pretence  fur  saying  that  Mr^ 
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1835.  Yeatman  was  not  perfectly  aware  of  the  nature  of  thcf 

Ex  tu  ^g^ecment  into  wliich  he  was  entering,  or  that  he  did 
Yeatman.  not  pay  over  the  moiety  of  the  J  97/.  4«.  voluntarily.  That 
being  the  case,  the  Court  would  not,  after  nearly  thirteen 
years  had  elapsed,  call  upon  Mr.  Tanner  to  refund  this 
money,  or  to  deliver  a  bill  of  his  costs.  Had  it  not  been 
for  that  gentleman's  exertions,  neither  Mr.  Yeatman  not 

« 

Mr.  Kelson  would  have  recovered  any  portion  of  their 
claim.  That  gentleman  had  undertaken  the  risk  and 
expense  of  an  action  against  a  public  company,  from 
which  a  protracted  litigation  might  be  expected;  and, 
although  the  company  had  yielded  with  a  readiness  which 
could  not  have  been  anticipated,  yet  if  the  costs  had 
amounted  to  1000/.,  and  years  had  been  employed  before 
the  case  was  brought  to  a  conclusion,  Mr.  Yeatman  and  Mr. 
Kelson  would  have  incurred  no  greater  liability.  With 
respect  to  the  lateness  of  the  application,  if  any  authority 
were  necessary,  the  case  of  Garry  v.  Wilks  (a)  was  con-* 
elusive  against  it.  The  marginal  note  of  that  case  was, 
**  Where  an  attorney  was  charged  with  oppression  to^ 
wards  his  client,  but  the  application  was  not  made  till 
after  three  terms  had  nearly  elapsed,  and  no  attempt  was 
made  to  explain  the  delay,  it  was  held  that  the  motion 
was  too  late."  In  the  present  case,  as  in  the  one  cited^ 
no  explanation  was  given  as  a  reason  for  the  delay;  and, 
therefore,  the  same  course  ought  to  be  pursued  in  this 
case  as  in  that,  and  the  rule  discharged.  Besides,  this  ap- 
plication could  not  have  been  sustained,  even  had  it 
been  made  immediately  after  the  payment  was  made.—- 
The  money  was  not  received  by  Mr.  Tanner  from  a  third 
person,  but  was  paid  to  him  by  the  party  who  now  seeks 
to  have  it  returned ;  it  was  so  paid,  with  a  full  knowledge 
of  all  the  circumstances  of  the  case,  and  an  action  f<nr 
money  had  and  received  would  not  have  lain  to  recover 
it.     This,  then,  is  an  attempt  to  obtain  by  motioD,  after 

(a)  Antf,  Vol.  2,  p.  649. 
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double  the  time  allowed  by  the  Statute  of  Limitations  has         1835. 
expired,  a  sum  of  money  for  which  an  action  would  not        . 

lie.  Ye  ATM  AH. 

Kelly  and  Humfrey,  in  support  of  the  rule,  contended, 
that  the  original  agreement  under  which  the  money  was 
paid  amounted  to  champerty,  and  therefore  void  in  point 
of  law.  'That  being  the  case,  the  simple  question  was, 
whether  the  mere  lapse  of  time  was  sufficient  to  prevent 
the  Court  from  interfering  to  protect  Mr.  Yeaiman  from 
the  consequences  of  such  illegal  agreement.  If  such  a 
transaction  as  this  were  allowed  to  stand,  it  would  be  im- 
possible to  calculate  to  what  extent  a  designing  attorney 
might  impose  on  the  credulity  or  distress  of  his  client. 
If  the  agreement  from  its  illegality  could  not  originally 
have  been  enforced,  if  it  was  utterly  void  in  law,  the 
Court  would  not  think  the  mere  circumstances  of  delay 
sufficient  to  prevent  its  interference.  He  referred  to  the 
case  of  In  re  Masters  and  others  (a).  The  marginal  note 
of  that  case  was,  '*  It  is  no  answer  to  an  application  to  tax 
an  attorney's  bill,  that  an  agreement  has  been  made  that 
the  attorney  shall  receive  one  half  the  proceeds  of  a  suit, 
carried  on  at  the  instance  of  the  client."  There,  Mr. 
Justice  Coleridge  observed,  '*  the  case  becomes  that  of 
the  ordinary  motion  for  taxing  an  attorney's  bill.  What  is 
the  defence  to  the  application  ?  The  attorney  sets  up  an 
agreement  between  him  and  his  client.  But,  if  that  agree- 
ment does  not  exist,  or  cannot  be  enforced,  it  is  a  matter 
cf  course  to  refer  the  bill.  It  is  iocinnbent.on  the  attorney 
tp  shew  that  such  an  agreement  exists  as  the  Court  can 
uphold,  in  order  to  prevent  taxation.  Now,  it  is  impos- 
sible to  say  that  the  agreement  here  stated,  which  is  sub- 
stantially champerty,  can  be  upheld,  so  as  to  prevent  the 
attorney  from  being  bound  to  submit  his  bill  for  taxation. 

{b)  Ante,  pa^e  18. 
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1835.         The  agreemenc  is,  that  he  shall  have  one4ialf  the  pro^ 
-  ceeds  of  the  action.     That  is  an  agreement  which  the 

Ybatm AN.  Court  cannot  sanction.  I  think,  therefore,  in  that  point 
of  view,  the  present  rule  must  be  made  absolute.*'  Here, 
an  agreement  was  made,  which  was  substantially  cham- 
perty. In  pursuance  of  that  agreement,  a  sum  of  nearly 
200/.  was  paid  as  one-third  of  the  proceeds  of  the  action 
commenced.  As  the  Dock  Company  so  soon  yielded  to 
the  claim  of  the  present  applicant,  it  was  impossible  that 
a  sum  beyond  10/.  could  be  due  for  costs.  If  it  even 
amounted  to  20/.,  nearly  ten  times  more  than  that  amount 
had  been  received  by  the  attorney*  Surely  the  Court 
would  not  sanction  such  a  proceeding  as  this,  but  would 
interfere  to  protect  the  client,  although  a  considerable 
period  had  elapsed  since  the  money  had  been  paid. 
[^Littledalef  J. — The  agreement  was,  to  pay  one-third  of 
the  proceeds,  and  no  more,  whatever  might  have  been 
the  amount  of  the  costs.  If  they  had  amounted  to  1000/., 
he  would  have  received  no  more.] — The  lapse  of  time 
could  not  be  considered  as  furnishing  any  answer  to  the 
application;  for  in  the  case  of  Drapers*  Company  v, 
Davis  (a),  the  Court  interfered  to  tax  an  attorney's  bill, 
although  it  had  been  adjusted  seventeen  years  before. 
In  Wood  V.  Downes  (6),  beneficial  contracts  and  con* 
veyances,  obtained  by  an  attorney  from  his  client  during 
their  relation  as  such,  and  connected  with  the  subject 
of  the  suit,  being  also  liable  to  the  charge  of  cham- 
periy,  were  decreed  to  stand  as  a  security  only  for  what 
was  actually  due.  In  TidfTs  Practice  (c),  it  was  laid  down, 
**  when  an  attorney's  bill  has  been  settled  and  paid,  yet 
the  Courts  under  special  circumstances  will  refer  it  to  be 
taxed  ;  for  the  client  may,  by  affidavit,  shew  that  the  busi- 
ness charged  was  never  performed,  or  that  the  charges 

(a)  2  Atkyns,  296.  (6)  18  Yes.  120. 

(0  Vol.  1,  p.  ^32. 
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are  fraudulent ;  and  where  that  is  the  case,  neither  pay-         1835. 
menty  nor  a  release,  nor  a  judgment  for  the  money  due,       ^T*" 

Ex  pottt 

will  preclude  the  Court  from  having  the  bill  taxed."    In      Ybatman. 
this  case  it  must  be  clear,  that  a  fraud  had  been  practised 
on  the  client;   and  therefore,  within  the  principle  laid 
down  by  Mr.  Tidd,  the  Court  ought  to  interfere,  and 
direct  the  present  rule  to  be  made  absolute. 

LiTTLBDALB,  J. — ^This  is  an  application  against  a  per- 
son named  Tanner,  an  attorney  of  this  Court,  to  compel 
him  to  refuhd  a  sum  of  money  alleged  to  have  been 
wrongfully  received  by  him  in  the  year  182S;  or  to  deliver 
his  bill  of  costs,  and,  after  taxation,  to  pay  the  difference 
between  that  sum  and  what  should  be  found  due  on  taxa^* 
tion.  There  are  two  cases,  in  which  the  Court  exercises  a 
summary  jurisdiction  over  an  attorney  on  applications  of 
this  description.  One  is,  where  money  belonging  to  his 
client  has  come  into  his  hands,  and  he  has  a  bill  of  costs ; 
the  other  is,  where  he  has  been  employed  not  precisely  in 
the  character  of  an  attorney,  but  as  an  agent,  and  the  fact 
of  his  being  an  attorney  has  been  the  reason  of  his  being  so 
employed.  This  was  the  principle  laid  down  In  the  Matter 
of  Aitkin  (a),  and  beyond  that  the  Courts  have  never  been 
inclined  to  go.  If  a  party  pay  over  money  to  an  attorney 
voluntarily,  that  is  not  according  to  the  cases  within  the 
rule,  and  the  attorney  will  not  be  liable  to  refund.  The 
question  is,  whether  these  proceedings  being  founded  on 
an  agreement  which  is  illegal  in  itself,  the  Court  will  in- 
terfere to  compel  the  attorney  to  refund  or  to  deliver  his 
bill.  The  agreement,  it  is  said,  must  be  considered  as  void 
for  champerty,  and  the  Court  will  therefore  compel  him  to 
deliver  a  bilL  But,  it  is  to  be  observed,  that  no  action 
has  been  brought  against  the  attorney;  no  indictment 
preferred;  no  bill  in  equity  filed  to  cancel  this  agreement. 

(a)  4  B.  &  Aid.  47. 
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ISafr.         Whether  the  Court  would  have  interfered  at  the  time  of 
__   '  the  agreement  being  made  or  soon  af4;erf  I  cannot  say. 

Eg  parte 

Ybatman.  This  is  not  the  case  of  a  poor  man ;  but  it  was  an  arrange- 
ment between  the  members  of  the  family.  If  the  parties 
had  applied  at  the  time,  the  Court  would  have  dealt  with 
it  according  to  their  discretion  under  all  the  circumstances 
of  the  case;  but,  it  appears  to  me,  that  after  a  lapse  of 
thirteen  years  the  application  comes  too  late.  If  it  had 
been  the  case  of  a  security  which  it  was  sought  to  set 
aside,  the  case  might  have  been  different.  But  here,  the 
money  has  been  voluntarily  paid  pursuant  to  the  agree- 
ment. If  the  applicant  had  been  under  the  pressure  or 
in  the  power  of  the  attorney,  it  might  be  different  Had 
an  action  been  brought,  or  a  bill  in  equity  filed,  the  Sta* 
tute  of  Limitations  might  have  been  pleaded,  unless  there 
was  some  legal  reason  alleged  to  account  for  the  delay  in 
bringing  the  action.  I  apprehend  this  Court  would  not 
interfere  summarily  in  a  way  analogous  to  the  bringing  an 
action  by  the  client,  unless  it  appears  that  he  was  either 
not  a  free  man,  or  in  the  power  of  the  attorney.  This  ap- 
plication might  have  been  made  earlier,  and  no  reason  has 
been  given,  wh^  he  did  not  come  sooner  to  the  Court. 
The  Statute  of  Idmitations  has  run  since  this  money  was 
paid,  and  therefore  I  think  this  application  comes  too 
late.  The  present  rule  must  therefore  be  discharged  and 
with  costs,  as  it  was  moved  with  costs. 

Rule  discharged  with  costs. 
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1835. 

Morgan  r.  Ruddock. 

fwHA  TELE  Y  shewed  cause  sgainsi  a  rale  obtained  In  an  action 
by  Palmer  for  setting  aside  a  nonsoit.     It  was  an  action  cvy's  buTthe 
to  recover  the  amount  of  an  apothecary's  bill,  and  the  de*  Jje^^nilff ' 
fendant  pleaded  non^MSumpnt  and  a  set-off.    At  the  trial  was  not  in  pnc- 
before  the  under-sheriff  of  the  county  of  Norfolk^  the  thecary  prior  to 
plaintiff  proved  his  claim  to  the  extent  of  III  9s.    The  ^fj^f^ 
defendant  then  submitted  to  the  under-sheriff  that  the  1815,  orbad 

not  obtained  a 

plaintiff  must  be  called,  as  he  had  not,  pursuant  to  55  certificate  from 

Geo.Sf  c.  194,  s.  21,  proved  that  he  had  been  actually  aj^hecanes, 

practising  as  an  apothecary  before  or  on  the  1st  of  Au'  "^^^^^^^ 

gust,  1815,  or  that  he  had  obtained  a  certificate  to  prac-  may  be  ren- 
dered availablo 
tise  as  an  apothecary  pursuant  to  the  provisions  ^f  that  under  mm-M- 

statute.  On  the  part  of  the  plaintiff  it  was  contended,  nmptU, 
that  this  objection  ought  to  have  been  taken  by  plea  ac- 
cording to  the  new  rules  of  pleading,  and,  not  having  been 
80  taken,  the  plaintiff  was  entitled  to  recover  fior  the  sua 
proved  to  be  due.  The  under-sheriff  directed  a  nonsuit, 
with  liberty  to  the  plaintiff  to  move  to  set  the  nonsuit 
aside  and  enter  a  verdict  for  the  plaintiff.  The  question 
depended,  therefore,  upon  the  construction  which  the 
Court  should  think  it  right  to  put  on  the  new  rule  of 
pleading  with  reference  to  the  55  Geo.  S,  c.  194,  s.  IBl. 
The  words  of  the  pleading,  rule  S,  under  the  head  of  as* 
sumpsit^  were,  *'  in  every  species  of  assumpsit^  all  matters 
in  confession  and  avoidance,  including  not  only  those  by 
way  o^  discharge,  but  those  which  shew  the  transaction 
to  be  either  void  or  voidable  in  point  of  law,  on  the 
ground  of  fraud  or  otherwise,  shall  be  specially  plead** 
ed  (a).'*  The  meaning  of  that  rule  clearly  was,  that  all 
matters  which  shewed  the  transaction  to  be  essentially 
void  must  be  pleaded,  but  did  not  extend  to  cases  where 

(a)  Ante,  Vol.  2,  p.  323. 
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1835.        an  act  of  Parliament  prescribed  the  peculiar  evidence 
Morgan       ^^i^^  the  plaintiff  was  bound  to  produce  in  order  to  en- 
«•  title  him  to  recover*    The  words  of  the  55  Geo,  8,  c.  194, 

8.  Sly  were,  *'  That  no  apothecary  shall  be  allowed  to  re- 
cover any  charges  claimed  by  him  in  any  Court  of  law, 
unless  such  apothecary  shall  prove  on  the  trial  that  he 
was  in  practice  as  an  apothecary  prior  to  or  on  the  said 
5th  day  oi  August^  1815,  or  that  he  has  obtained  a  certi* 
ficate  to  practise  as  an  apothecary  from  the  said  master, 
wardens,  and  society  of  apothecaries  as  aforesaid."  Un- 
der this  act  of  Parliament,  a  particular  species  of  proof 
was  required  to  be  given  by  the  plaintiff,  before  he  could 
recover  in  any  action  which  he  brought  for  the  recovery 
of  his  charges,  but  a  noncompliance  with  it  did  not  render 
the  transaction  fraudulent  or  illegal.  Neither  illegality 
nor  fraud  existed  in  the  transaction  out  of  which  the  claim 
arose  in  the  present  case,  but  the  plaintiff  was  not  pre- 
pared to  prove  that  which  the  act  of  Parliament  required 
be  should  as  a  condition  precedent  to  his  recovering. 
There  was  no  reason;  therefore,  why  the  defendant  should 
plead  it,  as  by  the  language  of  the  rule  it  was  not  re- 
quired. Good  reason  might  exist  why  the  defendant 
should  plead  fraud  or  illegality  in  the  transaction  out  of 
which  the  claim  arose,  because  he  must  be  aware  of  it; 
but  none  could  exist  for  his  pleading  a  matter  of  this  sort, 
as  it  was  a  matter  of  evidence  by  no  means  affecting  the 
transaction,  and  peculiarly  within  the  plaintiff's  own 
knowledge.  If  the  Court  were  to  hold  that  the  defendant 
must  plead  such  a  matter  as  this,  the  effect  of  such  a  de- 
cision would  be,  to  repeal  the  act  of  Parliament  requiring 
this  peculiar  proof  to  be  given. 

Palmer ^  in  support  of  the  rule,  contended  that  this  was 
a  matter  evidently  coming  within  the  meaning  of  the  rule, 
and,  therefore,  that  the  defendant  ought  to  have  pleaded 
it  to  the  plaintiff's  declaration.     He  cited  Moore  v.  Boul- 
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eoti  (a),  where,  in  an  action  on  an  attorney's  bill,  the  de«         1835. 
fendant  pleaded  that  the  bill  bad  not  been  delivered  one       moroan 
month  before  action  brought,  and  be  contended  that  it  bad  v. 

Ruddock. 

now  become  the  constant  practice  of  the  profession  to  take 
such  an  objection  by  way  of  plea.  In  Potis  v.  Sparrow{b), 
it  was  held  that,  since  the  new  pleading  rules,  the  illegality 
of  work  and  labour  done  cannot  be  given  in  evidence  under 
the  plea  of  tunhossumpiii,  but  must  be  pleaded,  although 
the  illegality  be  not  inferential,  but  essential.  In  Bameti 
V,  Glossop  (c),  which  was  an  action  for  the  price  of  a  dra- 
matic piece,  and  the  defendant  sought  to  object  under 
the  plea  of  non-assumpsit  to  the  fact  of  the  agreement  for 
the  ssle  not  being  in  writing  pursuant  to  the  8  AnnCf  c« 
19,  s.  1,  the  Court  held,  that  the  defendant  ought  to 
have  pleaded  the  objection.  In  this  last  case,  if  the  ob- 
jection was  a  good  one,  it  depended,  like  the  objection 
to  the  present  case,  on  the  provisions  of  an  act  of  Parlia- 
ment; and,  as  in  that  case,  it  was  held  that  the  objection 
ought  to  be  taken  by  way  of  plea,  so  ought  it  to  have 
been  taken  by  way  of  plea  in  the  present  case. 

Patteson,  J. — If  this  were  an  illegal  contract,  then  I 
think  that  the  objection  ought  to  have  been  made  by  plea. 
But  the  act  of  Parliament,  as  it  appears  to  me,  makes  the 
proof,  the  defect  of  which  b  here  urged  as  an  objection, 
a  condition  precedent  to  the  plaintiff's  recovering;  and 
therefore  the  defendant  need  not  have  pleaded  the  defect. 
I  will,  however,  speak  to  the  other  Judges  on  the  subject, 
and  give  my  opinion  to-morrow. 

Cur.  adv.  mUt. 

Pattbson,  J. — In  this  case  the  question  was,  whether 
it  is  necessary  to  plead  the  objection  that  an  apothecary 

(a)  Ante,  Vol.  3,  p.  146.  (h)  Ante,  Vol.  3,  p.  630. 

(€)  Ante,  Vol.  3,  p.  625. 
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1^35.  was  not  practising  before  th«  year  181 5,  and  bad  iM>t  ob- 
tained his  certificate  from  the  apothecaries'  society*  The 
under-sheriff,  before  whom  the  trial  took  place,  was  of 
opinion  that  the  objection  could  be  taken  under  the  plea 
of  non-assumpsii,  and  accordingly  nonsuited  the  plaintiff, 
on  the  ground  of  his  not  giving  proof,  either  of  such  prac- 
tice or  certificate.  The  pr^ent  rule  was  obtained  to  set 
ajiide  that  nonsuit,  on  the  ground  that  the  objection 
amounted  to  a  suggestion  of  illegality  in  the  transaction, 
and  therefore  ought  to  have  been  pleaded,  in  conformity 
with  the  third  rule  of  HUary  Term,  4  WiU.  4,  under  the 
head  of*'  assumpHi^*'  the  words  of  which  are,  *'  In  every 
species  of  tissumpHtf  all  matters  in  confession  and  avoid- 
ance, including  not  only  those  by  way  of  discharge,  but 
those  which  shew  the  transaction  to  be  either  void  or 
voidable  in  point  of  law,  on  the  ground  of  fraud  or  other- 
wise, shall  be  specially  pleaded.'*  It  is  said^  that,  accord- 
ing to  the  language  of  this  rule,  the  objection  ought  to 
have  been  pleaded,  and  several  cases  have  been  cited  for 
the  purpose  of  supporting  that  proposition.  In  all  diose 
cases,  the  transaction  on  which  the  plaintiff's  claim  rested 
was  illegal.  The  consideration  was  illegal;  and  the  deci- 
sion of  the  Court  proceeded  on  such  illegality.  In  those 
eases  the  Court  decided  that  the  defendant  should  not  be 
at  liberty  to  give  evidence  of  the  alleged  illegality  without 
pleading  it.  In  this  case,  however,  it  was  not  sought  to 
prove  any  thing  for  the  purpose  of  defeating  the  plaintiff's 
claioL;  but  the  objection  is,  that  he  did  not  prove  some- 
thing which  the  55  Geo.  3,  c.  194,  s.  £1,  required  he 
should  prove  in  order  to  entitle  himself  to  recover.  The 
words  of  that  section  are,  "  That  no  apothecary  shall  be 
allowed  to  recover  any  charges  claimed  by  him  in  any 
Court  of  law,  unless  such  apothecary  shall  prove  on  the 
trial,  that  he  was  in  practice  as  an  apothecary  prior  to  or 
on  the  said  5th  day  o(  August ,  1815,  or  that  he  has  ob- 
tained a  certificate  to  practise  as  an  apothecary  from  the 
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sftid  master,  wardens,  and  society  of  apothecariea  as  1886. 
aforesaid/'  It  has  therefore  made  the  proof  of  the  prac- 
tice or  certificate  a  condition  precedent  to  the  plaintiff's 
recovery,  and  therefore  he  must  prove  it  as  part  of  his 
case.  If  I  were  to  decide  that  the  defendaat  nuist  plead 
such  a  matter,  the  decision  would  operate  as  a  repeal  of 
the  act  of  Parliaoient  of  the  55  Geo.  8,  c.  194,  s.  21  •  The 
3  &  4  Will.  4,  c.  42,  s.  1,  contains  an  exception  in  favour 
of  persons  who  are  empowered  by  act  of  Parliament  to 
plead  the  general  issue,  and  give  the  special  matter  in 
evidence.  This  proviso  clearly  shews  that  the  recent  sta- 
tute was  not  intended  to  interfere  with  the  right  of  the 
defendant  to  plead  the  general  issue,  and  give  the  special 
matter  in  evidence  under  that  plea,  wherever  that  right 
was  secured  by  act  of  Parliament;  and  therefore,  ^ybrtf  ore, 
it  did  not  intend  to  relieve  the  plaintiff  from  proving  cer- 
tain matters  as  part  of  his  case,  where  an  act  of  Parlia- 
ment required  it  to  be  done.  It  appears  to  me,  therefone, 
that  the  plaintiff  would  not  be  entitled  to  recover  without 
giving  such  proof  as  the  act  of  Parliament  required,  and 
therefore  that  the  defendant  was  not  bound  to  plead  it* 
The  objection  is,  in  fiiot,  founded  on  a  defect  in  evidence 
on  the  part  of  the  plaintiff,  and  not  on  a  matter  which  the 
defendant  ought  to  have  pleaded.  The  preaent  rule  must 
therefore  be  discharged. 

Rule  dbcbarged» 


Johnson  0.  Wall. 

-Oi7Tr  shewed  cause  against  a  rule  obtained  by  tfo^-  a  piaiotiirb  not 
fffiw,  for  taking  a  sum  of  70/.  out  of  Court,  which  had  ^^^^  ^  «- 
been  paid  in  by  the  defendant  in  lieu  of  bail,  pursuant  to  Court,  mooej 
7  &8  Geo.  4,  c.  71,  s.  S.     It  was  not  necessary  to  go  at  defendmnr 

inKeuofbail 
under  the  7  &  S 
Oto.  4,  C.7],  s.^,  unleM  judgment  hes  been  obUined,  or  the  rait  oth««iie  JegnUj  detemined. 
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1935.  length  into  the  facts  of  the  case,  because  the  application 
might  be  answered  by  th^  statement  that  the  suit  was  not 
yet  at  an  end.  Several  rules  had  been  obtained  in  the 
course  of  the  cause,  and  they  were  ultimately  referred  to 
Master  LeUanc.  After  hearing  both  sides,  the  Master 
reported  that  the  cause  must  proceed.  The  cause  there- 
fore being  still  in  a  state  of  pendency,  the  plaintiff  had  no 
right  to  take  the  money  out  of  Court.  The  words  of  the 
act  of  Parliament  were,  ''  in  case  judgment  in  the  said 
action  shall  be  given  for  the  plaintiff,  be  shall  be  entitled 
by  order  of  the  Court,  upon  motion  made  for  that  pur- 
pose, to  receive  the  said  money  so  remaining  in  or  so  de- 
posited or  paid  into  the  Court  as  aforesaid,  or  so  much 
thereof  as  will  be  sufficient  to  satisfy  the  sum  recovered 
by  the  judgment  and  the  costs  of  the  application.**  Un- 
less, therefore,  the  plaintiff  obtain  judgment,  he  had 
no  right  whatever  to  the  money  which  the  defendant  had 
paid  into  Court.  Judgment  not  having  been  obtained, 
the  present  rule  must  be  discharged,  and  with  costs. 

Hoggins^  in  support  of  the  rule,  contended,  that  the 
reference  to  the  Master,  and  his  report  thereon,  must  be 
considered  as  having  virtually  put  an  end  to  the  suit ;  aqd 
therefore,  within  the  spirit  of  the  act  of  Parliament,  if  not 
its  letter,  the  plaintiff  was  entitled  to  have  the  money  out 
of  Court. 

CoLBRiDOE,  J. — It  appears  to  me  that  the  present  rule 
must  be  discharged.  The  various  rules  pending  in  the 
suit  were  referred  to  the  Master,  and  he  has  made  his 
report  on  them.  At  the  same  time,  however,  be  has  di- 
rected that  the  suit  itself  must  proceed,  his  report  being 
confined  to  the  rules  made  in  the  cause.  But  I  will  sup- 
pose that  he  had  made  his  report  upon  the  whole  cause. 
That  report  might  be  set  aside,  and  therefore  the  plain- 
tiff not  having  judgment,  or  any  thing  equivalent  to  it. 
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18  not  entitled  to  receive  the  money  out  of  Court.  This  1836. 
rule  cannot  be  made  absolute^  unless  the  suit  has  been 
decided  either  by  judgment  or  other  legal  determination. 
Here»  judgment  has  not  been  obtained^  nor  has  any  deci- 
sion been  pronounced  by  a  person  having  authority  to 
put  an  end  to  the  suit ;  and  there  was  no  power  given  to 
the  Master  for  that  purpose.  On  the  contrary^  he  di- 
rected that  the  cause  should  proceed.  It  appears  to  me^ 
therefore,  that  the  present  rule  must  be  discharged ;  and, 
as  it  is  an  experiment  without  a  precedent,  discharged 
with  costs. 

Rule  discharged  with  costs. 


Ur. 


Morris  v*  Davi£S. 

JMLAVLE  shewed  cause  against  a  rule  obtained  by  BtUt^  a  writ  of  eapio* 
for  setting  aside  the  proceedings  to  outlawry  in  this  case,  ^^^^^^^!^ 
on  the  ground  of  the  original  writ  of  capias  on  which  the  djflferentfrom 
proceedings  were  founded   being  issued  into  London  m-  the  writ  itself 
stead  o(  MofUgomeryshire^  of  which  county  the  defendant  defendant  u 
was  described,  and  in  which  he  was  resident.   It  appeared  '^i^'RV  "*^ 

*  *  proceedings  to 

by  ihe  affidavits,  that  the  defendant  was  resident  in  the  outlawry  found- 
county  of  Montgomery^  and  proceedings  to  outlawry  had  writ  ara  regu- 
been  taken  against  him.  It  was  now  sought  to  set  those 
proceedings  aside,  because  the  original  capias  on  which 
the  outlawry  was  founded  had  been  directed  to  the  sher- 
iffs of  London,  but  described  the  defendant  as  of  Moni^ 
gomeryshire.  In  this  course  of  proceeding  the  plaintiff 
had  pursued  the  regular  and  long-established  practice  of 
the  Court.  He  had  issued  his  writ  of  capias  into  the 
city  of  London,  the  venue  being  in  that  city,  and  the 
writ  of  exigi  facias  must  be  directed  to  the  sheriff  of  the 
same  county  or  city  in  which  the  action  is  laid ;  and  in 
London  the  defendant  is  required  from  busting  to  busting, 
instead  of  from  county  court  to  county  court,  and  a  hus- 
VOL.  IV.  T  D.  p.  c. 
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1835.  ting  is  held  every  fortnight.  By  this  means  the  plaintiflTs 
proceedings  were  quickei*  than  they  would  have  been^  had 
the  defendant  been  required  from  county  court  to  county 
court.  A  writ  of  foreign  proclamation  was  then  issued 
into  the  county  of  Montgomeryshire,  and  the  regular  pro- 
clamations made,  in  conformity  with  the  provisions  of  the 
31  Eliz.  c.  3,  s.  1.  The  proceedings  were  quite  regular, 
therefore,  and  consistent  with  the  practice  in  outlawry, 
as  laid  down  by  Mr.  Tidd  (a).  It  was  supposed,  that  the 
Uniformity  of  Process  Act  had  made  some  difference  on 
this  subject.  This,  however,  was  not  the  case.  By  sec*- 
tion  5  of  2  Will.  4,  c.  39,  it  was  provided, ''  that,  upon  the 
return  of  non  est  inventus  as  to  any  defendant  against  whom 
such  writ  of  capias  shall  have  been  issued,  and  also  upon 
the  return  of  non  est  inventus  and  nulla  bona  as  to  any 
defendant  against  whom  such  writ  of  distringas  as  here- 
inbefore-mentioned shall  have  issued,  whether  such  writ 
of  capias  or  distringas  shall  have  issued  against  such  de- 
fendant only,  or  against  snch  defendant  and  any  other 
person  or  persons,  it  shall  be  lawful,  until  otherwise  pro- 
vided for,  to  proceed  to  outlaw  or  waive  such  defendant 
by  writs  of  exigi  facias  and  proclamation,  and  otherwise, 
in  such  and  the  same  manner  as  may  now  be  lawfully  done 
upon  the  return  of  non  est  inventus  to  a  pluries  writ  of 
capias  ad  respondendum  issued  after  an  original  writ. 
Provided  always,  that  every  such  writ  of  exigent,  procla- 
mation, and  other  writ  subsequent  to  the  writ  of  capias 
or  distringas,  shall  be  made  returnable  on  a  day  certain 
in  term ;  and  such  first  writ  of  exigent  and  proclamation 
shall  bear  teste  on  the  day  of  the  return  of  the  writ  of 
capias  or  distringas,  whether  such  writ  be  returned  ill 
term  or  in  vacation  ;  and  every  subsequent  writ  of  exigent 
and  proclamation  shall  bear  teste  on  the  day  of  the  return 
of  the  next  preceding  writ ;  and  no  such  writ  of  a^rias 
or  distringas  shall  be   sufficient  for  the  purpose  of  otit- 

(a)  Prac.  VoL  1,  p.  132,  Ed.  9 
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iawry  or  waiver,  if  the  same  be  returned  within  less  than  l^SB. 
fifteen  days  after  the  delivery  thereof  to  the  sheriff  or 
4>ther  officer  to  whom  the  same  shall  be  directed/'  Witli 
the  provisions  of  this  section  the  plaintiff  had  also  com- 
plied. Under  these  circumstances,  therefore,  the  present 
rale  ought  to  be  discharged. 

Buttf  in  support  of  the  nile»  contended,  that  the  pro- 
ceedings in  outlawry  were  irregular*  The  capias  de- 
scribed the  defendant  as  of  his  real  place  of  residence, 
according  to  the  form  given  in  the  schedule  to  the  uni- 
formity of  process  act.  The  defendant  resided  in  Mont^ 
gomerysMre^  and  therefore  the  capias  should  have  been 
directed  to  the  sheriff  of  that  county,  and  issued  into  it. 
It  was  necessary  so  to  describe  the  defendant  as  of  his  ac- 
tual or  last  known  place  of  abode  in  a  writ  oi capias  issued  for 
ordinary  purposes,  and  there  was  no  reason  why  a  similar 
courBe  should  not  be  pursued  where  it  was  issued  as  the 
foundation  of  proceedings  to  outlawry.  It  must  have 
been  the  intention  of  the  legislature  to  abolish  the  ficti- 
tious proceeding  previously  existing  of  issuing  a  capias 
into  a  county  in  whjk)h  the  plaintiff  at  the  time  was  per- 
fectly aware  the  defendant  did  not  reside.  Although  the 
statute  preserved  the  mode  of  proceeding  to  outlawry 
subsequent  to  the  capias,  it  must  have  intended  that,  so 
far  as  the  capias  itself  was  concerned,  the  requisites  re- 
specting the  ordinary  writ  should  be  complied  with.  The 
proceedings,  therefore,  should  have  been  in  Montgomertf- 
skire  and  nut  in  London,  and  the    writ  directed  to  the 

sheriff  of  the  former  county. 

Cur.  adv.  vuli» 

LiTTLEDALE,  J. — It  appears  to  me  that  the  proceed- 
ings here  were  regular.  In  the  writ  of  capias  it  is  not 
necessary  to  describe  the  defendant's  residence  exactly ; 
as  the  use  of  the  description  is,  to  give  information  to  the 
sheriff,  And  to  point  out  to  him,  to  the  best  of  the  plain- 
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tiff's  knowledge^  where  the  defendant  really  is*  That  is 
not  the  case  in  the  writ  of  summons,  which  is  a  service^ 
able  writ.  There,  it  is  necessary  to  describe  the  defend- 
ant's abode  correctly,  because  it  is  directed  to  the  party 
himself,  and  it  is  important  to  avoid  mistakes  as  to  the 
identity  of  the  party.  The  language,  also,  of  the  two 
writs  is  different.  As,  then,  the  description  of  the  de- 
fendant is  for  the  information  of  the  sheriff,  and  the  writ 
may  be  issued  to  the  sheriff  of  any  county  where  the  de- 
fendant is,  I  think  that  it  was  regular  to  issue  this  writ 
into  London.  The  fact  of  his  generally  residing  in  Mont' 
gomeryshiret  or  his  being  so  described  in  the  writ,  makes 
no  difference,  because  the  plaintiff  might  have  received 
information  that  the  defendant  had  just  arrived  in  Lon» 
don,  and  he  might  then  sue  out  his  capias^  directed  to  the 
sheriffs  of  London,  describing  the  defendant  of  Montgo- 
meryshire, and  the  sheriff  would  be  entitled  to  take  him 
on  that  writ.  I  think,  therefore,  that  the  present  rule 
must  be  discharged,  but  without  costs. 

Rule  discharged,  without  costs  (a), 
(a)  See  HUl  v.  Harvey^  ante,  p.  163. 


A  defendant  is 
entitled  to  his 
discharge  under 
the  48  Geo.  8, 
c.  123,  although 
he  has  heen  out 
occasionally  on 
day  rules  dur- 
ing the  twelve 
months* 


BouGUEY  V.  Webb. 

ARCHBOLD  shewed  cause,  in  the  first  instance,  against 
a  rule  for  discharging  a  defendant  out  of  custody,  under 
the  48  Geo,  3,  c.  123,  he  having  remained  in  execution 
twelve  successive  calendar  months  for  a  debt  not  exceeding 
twenty  pounds.  The  ground  of  opposition  was,  that  the 
defendant  had  been  out  of  custody,  both  with  and  without 
day  rules,  several  times  during  the  twelve  months.  The 
af&davits^  however,  on  this  point  were  contradictory. 

LiTTLEDALE,  J. — If  he  was  out  of  custody  on  a  day 
rule,  that  will  not  interfere  with  his  right  to  be  discharged. 


MICHABLMAS  TERM,  6  WILL.  IV.  3i\ 

But,  if  he  was  out  of  custody  without  a  day  rule,  he  is         1835. 
not  entitled  to  be  discharged  under  the  act.     The  matter 
had  better  be  referred  to  the  Master ;  and  as  he  shall  de- 
termine on  the  fact,  the  defendant  will  or  will  not  be  en- 
titled to  his  discharge. 

Rule  accordingly. 


Harrison  and  Wife  r.  Almond. 

JU  BATON  shewed  cause  against  a  rule  obtained  by  where  an  action 
Butt  for  staying  proceedings  in  this  action  until  security  /^[^f t  \y^^ 
for  costs  should  be  given  to  the  male  plaintiff.     It  was  an  futhorityof  the 

®  '^  husband)  in  the 

action  for  an  assault  committed  on  the  female  plaintiff,  name  of  hua- 
brought  at  her  instance,  in  the  name  of  her  husband  and  for  an  assault ' 
herself,  without  his  authority.     Both  husband  and  wife  *y^?  *'  **?•'' 

■^  the  husband 

were  living  separate,  and  the  question  was^  whether,  when  will  be  entitled 
the  injury  complained  of  was  committed  on  the  wife  alone,  ceedings  until 
the  husband  was   to   be  permitted,  under  such  circum-  inde^l^'*" 
stances,  to  interfere  and  prevent  her  from  obtaining  re-  against  costs. 
dress  against  the  defendant.     Such  a  course  the  husband 
here  endeavoured  to  adopt.     He  first  left  his  wife  quite 
unprotected,   and  then,   when   in   consequence  of  such 
want  of  protection  she  received  an  injury,  he  interfered  to 
prevent  her  from  obtaining  redress. 

Buttf  in  support  of  the  rule,  was  stopped  by  the  Court 

LiTTLEDALE,  J. — The  husbaud  is  the  only  person  who 
has  any  interest  in  the  subject-matter  of  this  action.  In 
case  of  any  damages  being  recovered,  they  will  be  his 
property,  and  in  case  of  a  nonsuit,  he  will  be  liable  to  the 
costs  of  it.  It  may  perhaps  be  hard  in  some  instances 
upon  the  wife,  but  that  is  the  consequence  of  the  rule  of 
our  law.  I  think,  therefore,  that  the  proceedings  in  the 
present  case  must  be  stayed  until  an  indemnity  against 
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1835.        costs  is  giyen  to  the  husband.    The  Court  perhaps  might 

^    '  prevent  a  release  by  the  husband  being  pleaded,  as  he 

V.  would  have  no  right  to  release  the  cause  of  action,  the 

wife's  right  surviving  after  her  husband^s  death.    The 

present  rule  must  therefore  be  made  absokite. 

Rule  absolute. 


Glenn  r.  Wilks. 
A  pkmiiffeaii.   PeTERSDORFF  shewed  cause  against  a  rule  ob- 

BOt  alter  bu  ,  _  .       /*  i_ 

writ  after  ser-  tamed  by  Heaton,  to  set  aside  a  writ  of  summons  on  the 
tiwnot'toiii**"  ground  of  irregularity.  The  irregularity  complained  of 
pear  to  the  copy  ^^g  th^t  an  alteration  had  been  made  in  the  writ  after 

of  the  writ  first 

•erred,  will  not  Service.  From  the  affidavits,  it  appeared,  that  a  writ  of 
^  ^  ^  summons  had  been  sued  out,  for  which  a  prcBcipe  had 
been  given.  The  writ  was  then  served,  and  before  the 
defendant  appeared  another  copy  of  the  writ  was  sued 
out  on  the  same  pracipe.  Notice  was  given  to  the  defen- 
dant, desiring  him  not  to  appear  to  the  first  copy  served 
on  him.  The  alteration  in  question  was  made  in  the  se- 
cond copy  of  the  writ.  It  was  to  this  alteration  that  the 
objection  was  made.  It  was  contended,  that  the  plain-' 
tifi*  had  a  right  to  alter  his  writ  at  any  time  previous  to 
appearance  of  the  defendant.  With  respect  to  the  prtg" 
cipe,  that  could  have  no  effect  upon  the  plaintiff's  pro- 
ceedings, as  it  was  mere  instructions  to  the  officer  for 
drawing  up  the  writ.  He  cited  Uaborne  v.  PetineU  (a), 
where  the  Court  of  Common  Pleas  had  so  held  it.  The 
present  rule  ought,  therefore,  to  be  discharged.  He 
also  cited  Sutherland  v.  Tubbs  (6),  and  Israel  v.  Afirf- 
,dleion  (c). 

(a)  2  Dowl.  P.  C.  80L  (6)  1  Chit.  Rep.  320,  n. 

(c)  Id.  319. 
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ffeatan  was  to  have  supported  the  rule. 

LiTTLEDALEy  J. — The  plaintiff  cannot  alter  his  writ 
after  service.  Here,  the  writ  was  served  on  the  defen- 
danty  and  then  the  same  writ  was  served  again  in  an 
altered  state.  The  fact  of  giving  notice  to  the  defendant 
not  to  appear,  makes  no  difference.  The  plaintiff  ought 
to  have  issued  a  fresh  writ.  The  present  rule  must  there- 
fore be  made  absolute,  but  without  costs. 


1836. 


Rule  absolute,  without  costs. 


824 


COURT  OF  COMMON  PLEAS. 


iWicj^aelmas  ^enii, 


IN  THE  SIXTH  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


1B35.  Shabpe  r.  Johnson. 

A     .         .       JoLURLSTONE  moved  for  a  rule  to  shew  cause  why 

A  pnsoner  ae-  '' 

feDdant  need  not  the  defendant  should  not  be  discharged  out  of  the  cus- 

comply  with  1  ,        «    ,  i  n    i       r^t 

Reg.Gen.H.  T.  tody  of  the  Warden  of  the  rleet,  on  entering  a  common 
by  stating  his'  appearance.  The  defendant  had  been  arrested  for  500/., 
r^dence  in  an    ^jjg  amount  of  a  bill  of  exchange,  upon  an  affidavit  sworn 

The  Chief      in  Ireland,  the  jurat  of  which  was  as  follows : — 
list  of  commis-        *'  Swom  at  Athlone,  in  the  county  of  Roscommon,  the 
ci^^S^itidin^  ^*y  ^^  »  *^^^*  before  me,  a  commissioner  for 

as  to  whether  a  taking  affidavits  for  the  Court  of  Common  Pleas  in  the 

particular  per-  o  .^  ^ 

son  is  a  commis-  said  counttf — John  Gaynor*^ 

BngUth  Court  In  support  of  the  motion  reference  was  made  to  the 
Mt^mheTft  3  &  4  WiU.  4,  c.  42,  s.  42,  which  gave  to  the  Judges  the 
4  WiU.  4,  C.42,  same  power  of  appointing  commissioners  for  taking  affida- 
affldavits.  vits  in  Scotland  and  Ireland  as  they  before  possessed  for 

deia^bi'toking  granting  commissions  for  the  different  counties  of  Eng-- 
the  o^ction  to  ^„j  ^nd  Wales;  and  it  was  contended,  that,  if  Mr.  Gay- 

the  affidavit  of  ^     ^  ^ 

debt,  that  nor  Were  a  commissioner  appointed  under  the  provisions 

it  is  not  swom  ,  -it.  i   .       i        .  i 

before  such  a  of  that  act,  It  ought  to  have  been  stated  in  the  jurat  that 
Mt^rwISrer'of'  ^^  ^*®  *  Commissioner.  Howard  v.  Brown  (a).  There 
'^  was  an  affidavit  of  the  defendant's  attorney,  by  which  it 

appeared  that  he  had  requested  the  clerk  of  the  Chief 


(if)  I  M.  &  P.  22;  4  Bingh.  393,  S.  C. 
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Justice  to  examine  his  list  of  commissioners,  and  that  the  lBd6. 
name  of  Gaynor  was  not  found  there.  It  also  appeared 
from  another  aflSdavit  that  the  defendant's  attorney  had 
addressed  a  letter  to  Mr.  Gaynor  at  Aihlsne^  requesting 
to  know  if  he  were  a  commissioner  for  taking  affidavits  in 
the  courts  in  England;  and,  in  reply^  a  letter  was  received, 
bearing  the  post-mark  of  AlUone,  and  signed  John  Gay- 
nor : — "  Sir,  in  answer  to  your  letter,  I  beg  to  state  that 
there  is  not  any  commbsioner  at  Aihlone  for  taking  affida- 
vits in  the  English  Courts.  P.  S.  I  am  a  commissioner  for 
taking  affidavits  in  all  the  Irish  courts.**  There  was  also 
an  affidavit  of  the  defendant,  which  stated  that  he  had 
obtained  a  day  rule,  and  had  seen  at  the  filazer's  office 
the  affidavit  of  debt  upon  which  he  had  been  arrest- 
ed, and  also  the  above-mentioned  letter  signed  John 
Gaynor,  and  that  the  signature  to  both  was  the  same 
hand-writing.  It  was  submitted  that  this  was  sufficient 
evidence  to  shew  that  Mr.  Gaynor  was  not  a  commissioner ; 
and  that  therefore  the  signature  to  the  jurat  should  have 
been  verified  by  an  affidavit  made  in  this  country;  and  - 
Mr.  Gaynor's  authority  to  administer  oaths  and  take 
affidavits  should  have  been  verified  in  the  like  manner. 
French  i.  Bellow  and  Another  (a),  and  Nealy  v.  Newell  {b). 

W.  H.  fVaison  shewed  cause,  and  took  a  preliminary 
objection  that  the  affidavit  of  the  defendant  did  not  state 
his  place  of  abode,  according  to  the  direction  of  the  Reg. 
Gen.  H.  T.  2  Will.  4,  s.  5  (e),  which  requires  that  the 
addition  of  every  person  making  an  affidavit  shall  be  in- 
serted therein. 

Tin  DAL,  C.  J. — The  object  of  that  rule  was  to  make 
the  opposite  party  acquainted  with  the  residence  of  the 

(a)  1  M.  &  Sel.  302.  see  Johnson  v.  Chard,  aote,  Vol. 

{b)  8  East,  364.  2,  p.  469. 

(e)  Ante,  Vol.  1,  p.  184 ;  and 
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deponent ;  but  I  am  of  opinion  that  it  ^oe«  not  apply  to 
the  case  of  a  prisoner.  He  is  in  effect  on  the  floor  of  tlie 
Court,  and  it  would  be  absnrd  to  require  him  to  state  bis 
residence,  when  the  pUuntiff,  by  opposing  bis  discbarge, 
must  know  where  he  is. 

W.  H.  Wnigon  then  veferred  to  Kilb^  ▼.  Siantam{u), 
and  EllU  V.  Sinclair {b)j  in  which  cases  the  Court  of  Exeie- 
quer  had  allowed  aflSdavits  sworn  bdbrea  commisMoner  of 
theCourt  of  Ewchequer  in  Itelcmd^  or  a  magistrate  in  £01^- 
/oik/,  to  be  wad.  He  dko  produced  an  affidavit,  by  which 
it  appeared  that  the  defendant  bad  been  arrested  two 
months  before  any  step  had  been  taken  to  obtain  his  dis* 
tsharge ;  and  be  cited  Reg.  Gen.  H.  T.  2  Will  4,  s.  33  (c), 
by  which  *'  it  is  ordered  that  no  application  to  set  aside 
process  or  proceedings  -for  irregularity  AaR  be  allowed, 
tinless  made  within  a  a  reasonable  tkne  (cf)." 

WUde,  Serjt.,and  Huriskmeyiitk  reply,  were  stopped  by 
dte  Court. 

TiNDAL,  C.  J* — The  only  question  bere  is,  whether  iHr. 
Gaynor,  before  wbom  this  affidavit  is  sw«ra«  is  ^  commis- 
sioner appointed  under  the  provisions  of  the  3  &  4  Will. 
4,  c.  4f^,  B.  42.  I  have  obtained  from  ny  clerk  bis  list  of 
the  persons  appointed,  and  I  do  not  find  the  -name  of 
Gaynor  among  them.  The  rule  must  therefore  be  made 
absolute. 


The  rest  of  the  Court  concurred. 

Rule  absolute. 

(a)  2  Y.  &  J.  76.  W  Sec  Hanson  v.  ShakelUm, 

(6)  3  Y.  &  J.  273.  ante,  p.  48. 

(c)  Ante,  VoL  1,  p.  187- 
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Ball  r.  Stafford. 
ft.  BA  YLE  Y  moved  for  leave  to  plead  a  payment  of  Where  the  mm 

.         indorsed  on  the 

money  into  Court,  without  paying  in  the  money.    A  capias  writ  otcapitu 

had  issued  against  defendant,  indorsed  for  bail  for  2001.,  gj'^g^  f^iieu^^ 

and  that  sum  was  deposited  in  lieu  of  bail,  together  with  J*f^J5®j^®"^ 

10/.  costs.      It   was   afterwards   paid  into   Court,   toge-  permit  the 

ther  with  10/.  additional,  to  abide  the  event  of  the  suit,  piead  payment 

It  appeared  from  affidavits  that  only  81/.  14*.  was  due,  Je,*^,^^"^i|^^^^^ 

which  the  defendant  was  desirous  of  pleading  as  paid  into  pByi°g  in  the 

money. 

Court. 

The  Court,  upon  the  authority  otStukx  v.  Heneage(a), 
where  it  was  held  that  tnoney  paid  into  Court  in  lieu  of 
bail  cannot  be  in  part  appropriated  to  the  purposes  of  a 
plea  of  tender — 

Refused  the  rule. 


(a)  4  M.  &  Scott,  472. 


Atkinson  and  Others  v.  Duckhah  and  Others. 

jDUI'T  moved  for  leave  to  withdraw  two  pleas,   and  In  an  action  by 
replead  them  together  with  a  plea  denying  the   bank-  a  bankropt,  the 
ruptcy.    The  action  was  brought  by  the  assignees  of  a  th^e^bankruptejT 
bankrupt,  for  goods  supplied  by  him ;  and  it  was  proposed  *<*  **??"'  *?^*' 
to  pleads  1st,  a  denial  of  the  bankruptcy,  ^ndly,  a  mutual  be  doubtful, 
credit  between  the  defendant  and  the   bankrupt,  upon  pierofmu-* 
which  only  a  small  sum  was  due;  and,  lastly,  payment  of  '"**^gnt\?n^** 
the  sum  due  into  Court.      A  Judge  at  chambers  had  Couru 

The  rule  is 

refused  to  allow  the  plea  denying  the  bankruptcy ;  but  absolute  in  the 
from  something  which  had  transpired  at  the  last  fVorcesier  *"'  in*'"***' 
assizes,  it  appeared  the  question  of  bankruptcy  was  very 
doubtful. 


9JS8  cases  on  points  of  PRACTICPy  c.  p. 

^  mH  IB3I^  TiNDAL^  C.  J. — As  there  is  some  doubt  as  to  the  fact  of 

Atkinson     ^^^  bankruptcy,  you  may  take  a  rule. 


Duck  HAM. 


Buii  asked  i^^the  rule  was  to  be  nist/or  absolute  in  th^ 
first  instance  f  ^ 

TiNDALy  C.  J. — I  think  it  may  be  absolute  in  the  first 
instance. 

Rule  absolute. 


4 


Knight's  Bail. 

4ff9r  bail  «i«  J.  HOMAS  opposed  bail.  After  the  bail  were  sworn, 
ute'toobije^^  he  objected  to  .tb^  justification,  unless  the  costs  of  a 
that  the  coats  of  former  unsuocessftil  attempt  to  justify  were  paid  or  de-* 

a  former  unsue-  .     j,  /   v 

cessful  attempt    poSlted  [a). 
to  justify  are 
not  deposited. 

Pabk,  J.— It  is  now  too  late  to  take  that  objection;  it 
should  have  been  made  before  the  bail  were  sworn. 

Thomas  ttfterwards  mentioned  the  case  to  the  fiill  Court. 

Per  Curiam. — It  is  an  inflexible  rule  in  this  Court  that 
the  costs  of  a  former  unsuccessful  attempt  to  justify 
should  be  required  to  be  deposited  before  the  bail  are 
sworn. 

(a)  See  Pamore*i  Bail,  ante.  Vol.  3.  p.  214. 
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Fife  t?.  Brubre.  ' 

rVlLDE,  Serjt.y  shewed  cause  against  a  rule  obtained  The  rule,  that 
by  Humfrey  for  setting  aside  a  judgment  by  default  on  J^"  S^ilSdeT 
an  affidavit  of  merits.  The  action  was  brought  on  a  bill  of  judgmeDt  by 

default  on  affi- 

exchange  for  300/. ;  and  it  appeared  that  the  defendant,  davit  of  merits 
who  was  a  prisoner,  had  received  value  to  a  very  trifling  JJJJJjq  a^a-* 
amount.     The  time  for  pleading  expired  on  the  18th  of  ^"^^^^  *»"*'„ 

,  ,  applies  as  well 

Jtfite,  but  the  plaintiff  did  not  sign  judgment  until  the  to  a  prisoner  as 
S4th  otJune.  On  the  4th  of  November ^  a  rule  to  compute 
principal  and  interest  on  the  bill  was  served  upon  the 
xlefendant^  and,  on  the  10th  of  November ^  a  rule  nisi 
was  obtained  for  setting  aside  the  judgment.  It  was  sub- 
mitted, that,  under  these  circumstances,  the  application 
came  too  late  ;  the  fact  of  the  defendant  being  a  prisoner 
made  no  difference  in  this  respect.  Primrose  v.  Bad^ 
deley  (a). 

Tin  DAL,  C.  J. — It  appears  that  this  is  a  regular  judg- 
ment, and  I  know  of  no  instance  in  which  an  application 
has  been  made  so  late  as  this.     The  rule  must  be  dis* 

charged. 

Rule  discharged,  with  costs. 

(«)  Ante,  Vol.  2,  p.  360. 


Pilch  ER  e.  Woods. 

Stammers  moved  to  make  a  judge's  order  a  rule  of  in  the  c.  P. 
Court,  and  also  for  an  attachment  against  the  Sheriff  for  ^'J^;,^*'^  *" 
not  bringing  in  the  body.     It  was  suggested,  that  in  the  ™<^«  a  judge's 

^  1  •  •      1  n      t      1  order  a  rule  of 

other  Courts  but  one  motion  was  required  for  both  pur-  Court,  and  for 
poses.     Hitiehcliffe  v.  Jone,  (a) ;  HoweU  v.  Bulteel  (6).         fe'^rL 

theieto. 

Gaselee,  J. — The  practice  in  this  Court  has  always 

(fl)  Ante,  Vol.  4,  p.  86.  {b)  Ante,  Vol.  3,  p.  99. 

VOL.  IV.  Z  D.  P.  C. 
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been  9  to  make  two  separate  tnotionsy  and  I  am  of  opinion 
tbey  are  still  necessary. 

Rule,  accordingly  (a). 

(a)  See  Staniland  and  others  t.  Ogle,  ante,  Vol.  3,  p.  97* 


The  Court  will 
not  exempt  ex- 
ecutors, plain* 
tiffs,  from  pay- 
ment of  costs, 
unless  it  ap- 
pears that  they 
have  made  due 
inquiries  and 
exercised  a 
proper  caution 
before  bringing 
the  action. 


Engler  (Administrator  of  Stultz)  v.  Twisden,  Bart 

A.  RULE  nisi  had  been  obtained  for  entering  np  judg- 
ment for  the  defendant,  without  costs.  The  action  was 
brought  by  the  plaintiff,  as  administrator,  on  a  bond  exe- 
cuted in  the  year  1813 ;  the  defendant  pleaded  that  he 
was  discharged  under  the  Insolvent  Debtors'  Act  It  was 
proved  upon  the  trial  that  the  defendant,  in  the  year  1818, 
applied  to  the  Court  for  the  Relief  of  Insolvent  Debtors 
for  his  discharge  from  prison.  The  records  of  the  Court 
at  that  period  were  in  a  very  imperfect  state,  owing  to 
one  of  the  principal  officers  of  the  Court  having  absconded. 
The  schedule  of  the  defendant  was  produced,  in  whidi  the 
intestate  was  named  as  a  creditor ;  this  schedule  was  in- 
dorsed, ^*  Petition  dismissed,  with  leave  to  make  another 
application.**  An  amended  schedule,  which  also  contained 
the  intestate's  name,  was  indorsed  with  the  name  and  ad- 
dress of  the  defendant's  attorney.  And,  in  a  public  book 
of  minutes  belonging  to  the  Court,  the  letter  "D**  was 
marked  opposite  to  defendant's  name,  with  the  words 
'*  Last  Schedule."  The  bond  was  found  with  a  paper 
attached  to  it,  intimating  the  defendant's  intention  to  ap- 
ply to  the  Insolvent  Debtors*  Court. 

Ta^aurd,  Serjt.,  shewed  cause. — The  effect  of  the  S  &  4 
Will.  4,  c.  4^,  s.  81,  has  been,  to  place  executors,  plain- 
tiffs, in  the  same  situation  as  to  costs  as  other  plaintiffs, 
unless  there  appears  to  the  Court  some  reason  to  exercise 
its  discretion  in  their  favour.    The  mere  circumstance  of 
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an  action  having  been  properly  brought,  has  been  held  1836. 
not  suflSdenty  but  it  ought  to  appear  that  the  plaintiff  was  englm 
induced  to  bring  it  by  something  like  fraud  or  misrepre« 
sentation  on  the  part  of  the  defendant.  SotUkgaie  v. 
Crawley  (a).  The  case  of  Lysons  v.  Barrow  {b)  only  de* 
cides  that  the  Court  will  order  judgment  to  be  entered 
up  without  costs,  where  there  appears  a  reasonable  or  pro* 
babk  cause  for  suing  in  the  representative  character. 
Here,  the  plaintiff  has  proceeded  without  the  slightest 
csntion;  for,  if  he  had  applied  to  the  defendant's  attorney, 
he  might  have  easily  ascertained  that  the  defendant  was 
disdiarged. 

Sir  FT.  FoUiUi  in  support  of  the  rule.— Tbe  drcum* 
stances  of  the  case  are  sufficient  to  induce  the  Court  to 
relieve  the  plaintiff  from  the  payment  of  costs.  From  the 
documents  of  the  Insolvent  Court,  he  might  reasonably 
suppose  the  defendant  had  not  been  discharged.  On  the 
schedule  was  indorsed,  that  the  petition  was  dismissed. 
In  Souihgate  v.  Crawly,  the  plaintiff  could  easily  have 
ascertained  that  there  was  some  express  contract  between 
the  parties,  and  that  nothing  was  due.  And  it  is  evident, 
from  the  case  of  Lygons  v.  Barrow,  that  the  Court  will 
not  compel  an  executor  to  pay  costs,  where  he  has  acted 
bond  fide  in  the  discharge  of  his  duty. 

TiNDAL,  C.  J.— The  effect  of  the  3  &  4  WiU.  4,  c.  42, 
has  been,  to  place  executors,  plaintiffs,  on  the  same  foot- 
ing as  other  plainti£Es,  but  with  this  exception,  that  they 
may  apply  to  the  discretion  of  the  Court  under  particular 
circumstances.  In  this  case,  no  hardship  will  attach  to  the 
plaintiffs,  for  if  they  have  exercised  a  just  judgment  the 
costs  will  not  fall  on  them,  but  on  the  estate  of  the  in- 
testate.   Executors  ought  to  stand  on  the  same  footing  as 

(a)  1  Scott,  d74.  (6)  4  Moore  &  Scott,  463. 
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1835.        Other  plaintiffs,  unless  the  circumstances  of  the  case  make 
Enqlcr       ^^  reasonable  that  it  should  be  otherwise;  and  is  there  in 
«•  this  case  enough  to  call  upon  us   to  say  this   executor 

should  be  in  a  different  situation?  The  case  of  Lyson9 
V.  Barrow  has,  in  my  opinion,  been  decided  somewhat  too 
favourably  for  executors,  plaintifis ;  and  it  seems  to  me, 
that,  unless  it  clearly  appears  that  the  defendant  has,  by 
his  own  act,  brought  the  action  upon  himself,  the  plaintiff 
should  stand  in  the  same  position  as  any  other  person.  So 
far  from  the  present  defendant  misleading  the  plaintiff, 
the  latter  has  not  used  that  care  and  caution  which  he 
ought  in  bringing  the  action.  The  action  is  on  a  bond 
more  than  twenty  years  old,  and  upon  which  no  interest 
has  been  paid  since  the  year  1818.  The  bond  was  found 
with  a  notice  attached  to  it,  intimating  the  intention  of  the 
defendant  in  that  year  to  apply  to  the  Insolvent  Court  for 
his  discharge.  A  schedule  was  produced,  not  indeed  on 
which  there  appeared  his  ultimate  discharge,  but  on  which 
there  was  a  pencil^nark  of  the  letter  **  />•"  The  pliun- 
tiff  should,  under  these  circumstances,  before  he  brought 
the  action,  have  made  inquiries  of  some  person  connected' 
with  the  defendant,  as  to  whether  or  no  he  was  dis^ 
charged. 

Park,  J.^The  act  of  Parliament  has  vested  in  the 
Court  a  discretion  to  exempt  executors,  plaintiffs,  from  the 
payment  of  costs.  The  question  is,  whether  the  circum- 
stances in  the  present  case  are  sufficient  to  call  upon  the 
Court  to  exercise  that  discretion.  In  my  opinion,  the  cir- 
cumstances are  strong  to  shew  that  the  plaintiff  did. not 
use  due  diligence.  The  lapse  of  twenty-two  years  from 
the  date  of  the  bond  would  have  led  a  prudent  and  sen- 
sible person  to  make  some  inquiry  of  the  defendant's  at- 
torney respecting  the  indorsement  on  the  schedule.  I 
will  not  say  whether  the  case  of  Lysont  v.  Barrow  has 
been  decided  too  strongly  for  executors ;  but  in  that  case 
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there  were  grounds  for  the  exemption.  I  agree  with  the 
judgment  in  Souihgate  v.  Crawly,  which  is  against  the 
present  application. 

Gasblee,  J. — It  appeared  at  the  trial,  that,  when  the 
parties  made  inquiries  at  the  office,  they  were  informed  it 
was  understood  the  defendant  had  been  discharged;  the 
plaintiff  should  therefore  have  made  further  inquiry. 

Rule  discharged,  without  costs. 
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TwisDExr. 


Smith  v.  Thomas. 
OLANDER. — The  declaration  commenced  with  the  usual  '^o  ^  action  of 

slander  imput* 

inducement  of  plaintiff's  good  character,  and  then  stated  ing  insolvency 
that  the  plaintiff,  at  the  time  of  committing  the  grievances,  ^^fendanf' '  ^ 
was  a  draper,  haberdasher,  and  laceman;  that  he  had  (K^r^l^^^f^ 

,  ,      J'  " .»  having 

never  been  in  embarrassed  or  insolvent  circumstances,  in  occasion  in  the 

*i  «,.         .,^,  jL»  •         •  J  way  of  his  trade 

the  way  of  his  said  trade  and  busmess,  or  imprisoned,  or  and  business  to 
a  person  unfit  to  be  credited  in  the  way  of  his  said  trade  i;j?"e^'"|,V^* 
and  business.  But  the  defendant,  contriving  to  injure  him  state  of  affiUrs 
in  the  way  of  his  said  trade  and  business,  in  a  certain  dis-  sent  one  w.  w. 
course  which  the  defendant  then  had  concerning  the  plain-  format pun)M!!|! 
tiff,  and  concerning  him  in  the  way  of  his  said  trade  and  V^^  ^|j»*  <^«^«n- 

°  "^  ^  ^  dant  then  spolse 

business,  in  the  presence  and  hearing  of  divers  subjects  of  the  words  in  the 
this  realm,  then  in  the  presence  and  hearing  of  tho^^e  sub-  lieving  them  to 
jects,  falsely  and  maliciously  spoke  and  published  concern-  bad  o"n  spedai" 
ing  the  plaintiff,  and  concerning  him  in  tbe  way  of  his  said  <*f™urrer,  as  it 
trade  and  business,  the  words  following,  "  I  do  not  do  bu-  words  to  be 
siness  with  him  in  the  way  of  his  trade  and  business,  ^/ice)  oTat^' 
nor  will  I,  as  he  is  a  queer  character,  and  has  been  deeply  ^^^  bond  fide. 
involved  in  debt,  and  in  several  prisons.*'  Special  damage,  are  actionable 
that  one    W*   W.  Wrefordy   and   certain   other  persons  traverse  of  the 
named,   who   had    been   used  and  accustomed  to  deal  i^fm^terflS** 
with   the   plaintiff  in   his  said  trade  and  business,  and  >Qd  improper. 
to  supply  him  with  divers  large  quantities  of  goods,,  for 
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1835.        carrying  on  his  said  trade  and  business,  upon  credit,  to  the 
g  "  greatprofit  and  advantage  of  the  plaintiff,  have  from  thence 

V*  hitherto  refused  to  supply  him  upon  credit  with  goods 

as  formerly. — ^The  defendant  pleaded.  First,  not  guilty. 
Secondly,  that  before,  and  at  the  time  of  the  speaking  and 
publishing  the  several  words,  and  each  of  them,  the  de- 
fendant was  a  linen  merchant,  and  the  trade  and  business 
of  a  linen  merchant,  during  all  that  time,  exercised  and 
carried  on.  That  the  said  J.  Wreford,  in  the  declaration 
mentioned,  was  a  hosier  and  haberdasher,  and  the  trade 
and  business  of  a  hosier  and  haberdasher  exercised  and 
carried  on.  That  the  said  J,  Wreford,  being  desirous  of 
inquiring  and  learning,  and  having  occasion  to  inquire  and 
learn,  in  the  way  of  his  said  trade  and  business,  into  the 
solvency  and  state  of  affairs  of  the  plaintiff,  and  believing 
that  the  defendant  could  then  afford  him  information  as 
to  such  solvency  and  state  of  affiiirs,  did  then,  to  wit,  on 
the  day  and  year  in  the  declaration  mentioned,  send  one 
W.  Wreford,  the  nephew  of  the  said  J.  Wrtfard,  and  the 
agent  of  the  said  J.  Wreford  for  that  purpose^  to  inquire 
into,  and  learn  of  and  from  the  defendant,  the  solvency  and 
state  of  affairs  of  the  plaintiff;  and  he  thereupon  inquired 
of  the  defendant  as  to  the  solvency  and  state  of  affairs  of 
the  plaintiff,  by  the  said  W.  Wreford,  as  such  agent  as 
aforesaid  of  the  said  «/.  Wreford,  in  the  way  of  his  said 
trade  and  business ;  and  that  the  defendant,  in  answer  to 
such  inquiries,  spoke  and  published  to  the  said  FF.  Wre^ 
ford,  as  such  agent  as  aforesaid,  the  said  several  words  in 
the  said  declaration  mentioned,  as  he  lawfully  might,  the 
same  then  being  a  confidential  communication  by  the  de^ 
fendant  to  the  said  fF«  Wreford,  as  such  agent  as  afore- 
said ;  he,  the  defendant,  at  the  time  of  speaking  and  pub- 
lishing the  said  words,  firmly  believing  the  same  and  each 
of  them  to  be  true,  which  is  the  same  speaking,  &c.;  con- 
cluding with  a  verification.  Thirdly,  to  the  special  damage 
by  the  plaintiff  alleged  to  have  been  sustained  on  account 
of  the  refusal  of  the  several  persons  in  the  declaratioa 
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mentioned  to  continue  to  supply  the  plaintiff  on  credit,  the 
defendant  says,  that  the  said  J.  Wreford^  and  the  several 
other  persons,  did  not,  nor  did  any  or  either  of  them,  by 
means  of  the  committing  of  the  said  grievance  by  the  de- 
fendant, refuse  to  continue  to  supply  him  upon  credit  with 
goods  as  in  the  declaration  alleged. 

Demurrer  to  second  plea,  assigning  for  causes,  that  the 
matters  pleaded  were  no  bar,  if  the  words  were  spoken 
maliciously;  and  therefore  the  plea,  if  it  admits  the  malice, 
is  bad;  if  it  deny  the  malice,  it  is  argumentative,  and 
amounts  to  the  general  issue,  and,  as  being  in  denial, 
should  conclude  to  the  country ;  also  that  the  said  plea 
does  not  sufficiently  deny  the  grievances  or  confess  and 
avoid  them;  also  that  the  plea  takes  away  from  the  con- 
sideration of  the  jury  the  question  of  malice,  although 
malice  is  either  the  gist  of  the  action,  or  a  substantive 
part  of  the  action;  also  that  the  plea  amounts  to  a  plea  of 
not  guilty;  also,  although  the  plea  professes  to  answer  the 
whole  declaration,  it  only  justifies  the  speaking  and  pub- 
lishing to  one  person,  although  the  defendant  has  charged 
the  speaking  and  publishing  the  words  in  the  presence 
and  hearing  of  divers  persons ;  also  that  the  plea  shews  no 
necessity  for  publishing  the  words  in  the  presence  of  di- 
vers persons,  when  the  occasion  stated  in  the  plea  only 
required  the  defendant  to  speak  the  words  to  one  person 
alone ;  also  that  the  sajd  plea  ought  to  have  shewn  some 
reason  why  the  defendant  believed  the  words  to  be  true; 
also  that  the  plea  ought  to  shew  what  occasion  the  said 
J.  Wreford  had  to  inquire  into  the  solvency  and  state  of 
the  plaintiff,  that  the  Court  might  see  whether  it  was  a 
lawful  occasion;  at  all  events,  the  plea  ought  to  state  the 
occasion  to  be  lawful. 

Demurrer  to  third  plea,  that  special  damage  is  not  the 
gist  of  the  action,  nor  traversable,  and  that  a  defendant 
cannot  plead  a  plea  to  damage  alone,  the  damage  not 
being  by  itself  a  cause  of  action,  or  divisible  from  the  rest 
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of  the  grievances;  also  that  the  said  plea  does  not  suffici- 
ently point  out  what  it  is,  to  which  it  is  faitended  to  be 
pleaded. 


Talfourd,  Serjt,  in  support  of  the  demurrers. — The  se- 
cond plea  is  bad|  on  three  grounds ;  Jirsi^  that  it  amounts 
to  the  general  issue;  secondly ^  because  it  does  not  confess 
or  avoid  the  matter  chargecl  in  the  declaration;  and 
thirdly,  it  professes  to  answer  the  whole  declaration,  when 
it  answers  part  only.  In  an  action  of  slander,  the  mali- 
cious speaking  is  a  necessary  allegation  in  the  declaration. 
In  the  case  of  Smith  v.  Spoaner  (a),  which  was  an  ac- 
tion for  slander  of  title,  Mansfield,  C.  J.,  in  delivering 
judgment,  says,  "  it  is  objected,  that,  supposing  this  was  a 
case  where  the  claim  of  title  in  the  defendant  might  be  a 
ground  of  defence,  yet  he  could  not  give  it  in  evidence 
under  the  plea  of  the  general  issue ;  that,  however,  is  di- 
rectly opposite  to  the  case  of  Hargrave  v.  Le  Breton  (b), 
where  the  general  issue  was  pleaded;  but  according  to 
common  sense  it  cannot  be  necessary  to  plead  specially:  he 
alleges  that  the  defendant  has  slandered  his  title  mali- 
ciously; if  he  had  no  title,  he  had  nothing  to  be  slandered; 
the  slander  must  also  be  malicious,  and  what  proof  of  malice 
is  there?*'  Where  a  defence  involves  a  denial,in  point  of  fact, 
of  some  matter  of  fact  contained  in  the  declaration,  then  the 
defendant  is  not  entitled  to  plead  the  matter  specially.  If 
the  words  are  true,  that  would  be  a  good  defence,  by  way 
of  confession  and  avoidance;  but  the  defence  here  set  up  is 
that  of  a  confidential  communication,  and  therefore  the  plain- 
tiff is  bound  in  the  first  instance  to  prove  direct  malice.  The 
principle  laid  down  in  the  case  of  M^Pherson  v.  Daniels  (c), 
is  applicable  to  the  present  case.  There  Littledale, 
J.,  says,  '*  the  declaration  which  contains  a  technical  state- 


(a)  3  TauDt  247. 
(h)  4  Burr.  2422. 


(c)  6  Man.  &  Ry.  251^  10  B. 
&C.203. 
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ment  of  the  facts  necessary  to  support  the  action,  alleges  ^  1835. 
that  the  defendant  falsely  and  malieionsly  published  the 
slander  'to  the  plaintiff's  damage.  In  order  to  maintain 
such  an  action,  there  must  be  malice  in  the  defendant,  and 
a  damage  to  the  plaintiff.  Where  the  words  falsely  and 
maliciously  spoken  are  actionable  in  themselves,  the  law 
primd  facie  presumes  a  consequent  damage  without  proof; 
in  other  cases,  actual  damage  must  be  proved.  It- is  com- 
petent  to  the  defendant  upon  the  general  issue,  to  shew 
that  the  words  were  not  spoken  maliciously,  by  proving  that 
they  were  spoken  upon  an  occasion  or  under  circumstances 
which  the  law,  on  the  ground  of  public  policy,  allows,  as  in 
the  case  of  a  parliamentary  or  judicial  proceeding,  or  in 
giving  the  character  of  a  servant.  But  if  the  defendant 
relies  upon  the  truth  as  an  answer  to  the  action^  he  must 
plead  the  matter  specially."  Since,  therefore,  malice  is  a 
necessary  ingredient  in  an  action  of  slander,  the  second  . 
plea,  by  disclosing  facts  which  rebut  the  legal  presump- 
tion of  malice,  clearly  amounts  to  the  general  issue, 
and  is  therefore  bad.  Com.  Dig.  Pleader  (E  14).  In 
the  case  pf  Carr  v.  HincheUff  (a),  matter  was  pleaded 
which  might  have  been  given  in  evidence  under  the  ge- 
neral issue,  but  there,  the  plea  confessed  and  avoided 
the  plaintiff's  cause  of  action.  In  the  present  case  it  is 
a  necessary  part  of  the  plaintiff's  cause  of  action,  that 
the  words  are  spoken  maliciously,  which  the  plea 
denies.  The  new  rules  have  made  no  difference  in 
this  respect;  the  plea  of  not  guilty,  in  an  action  of 
slander,  operates  in  denial  of  speaking  the  words,  of 
speaking  them  maliciously  and  in  the  sense  imputed. 
JLH.T.^  WilL4f^  r.  4(A).  The  plea  is  also  bad,  as  it  pro- 
fesses to  answer  the  whole  declaration,  when  it  answers 
only  a  part.  The  declaration  charges  the  speaking  the 
slanderous  words  before  a  number  of  persons;  and  it  is  no 
answer  to  shew  an  occasion  of  speaking  to  one  person. 

(a)  7  Dowl.  &  Ry.  42;  4  B.  &  C.  647.    (^)  See  ante.  Vol.  2,  p*  325. 
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1836.        The  third  plea  is  abo  bad»  sioce  the  special  daiDi^e  is  not 
the  gist  of  the  action. 

.  StorkSf  Seijt  |COfi/rd. — The  second  plea  does  not  amount 
to  the  general  issue.  It  is  not  absolutely  necessary  to 
allege  in  the  declaration,  that  the  words  were  maliciously 
spoken ;  it  is  sufficient  if  they  are  stated  to  be  wrongfully 
uttered,  for  the  law  will  infer  malice  from  the  publication 
of  the  slanderous  matter,  the  act  being  of  itself  wrongful. 
Bromage  v.  Prosper  (a),  Drewe  ▼.  Coulion  (&)•  It  by  no 
means  follows,  because  the  matter  stated  in  the  second  plea 
might  have  been  given  in  evidence  under  the  general  issue, 
that  it  cannot  be  pleaded  specially.  In  the  case  of  Lake  v. 
King{e),  it  is  stated^  that  where  the  words  are  spoken,  not 
in  the  malicious  sense  imputed  by  the.  declaration,  but 
in  an  innocent  sense,  or  upon  an  occasion  that  warranted 
the  publication,  this  matter  may  be  given  in  evidence  un- 
der the  general  issue,  because  it  proves  that  the  defendant 
is  not  guilty  of  the  maliciotts  slander  charged  in  the 
declaration;  or  the  defendant  may  plead  these  matters, 
for  a  defendant  shall  never  be  put  to  the  general  is- 
sue when  he  confesses  the  words,  and  justifies  them,  or 
confesses  the  words,  and  by  special  matter  shews  that 
they  are  not  actionable,  4  Rep.  14,  Lard  CromweiTs 
ease;  but  it  seems  more  usual  now  to  give  them  in  evi^ 
,  dence  under  the  general  issue.  It  is  also  evident,  from 
the  case  of  Carr  v.  HinclicUff^  that  a  defence,  which 
amounts  to  the  general  issue,  may,  nevertheless,  be  pleaded. 
The  plea,  in  fact,  answers  the  whole  declaration.  The 
matter  disclosed  shews  that  the  words  were  spoken  on  an 
innocent  occasion;  and  if  the  plainti^ meant  to  rely  upon 
the  words  having  been  spoken  in  the  presence  of  other 
parties,  he  should  have  new  assigned  that  fact.  In  tres- 
pass, if  a  defendant  justifies  an  entering,  and  staying  twen- 
ty-four hours,  when  the  declaration  charges  a  staying  three 

(a)  6  Dowl.  &  Ry.  296;  4  B.         {b)  1  East,  563. 
&  C.  247.  (0  1  ^m.  SauDd.  130,  n.  1. 
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weeks,  the  *plea  covevs  the  whole,  and  the  defendant  miUBt  1835. 
new  assign  if  he  relies  upon  the  excess.  Monprivait  v. 
Smith  (a).  So,  in  trespass  for  breaking  and  entering  the 
plaintiff's  dwellmg-house,  and  expelling  him  therefrom,  a 
justification  as  to  the  breaking  and  entering  will  cover  the 
whole  declaration.   Taylor  v.  Cole  (by 

The  Court  having  intimated  a  strong  opinion  that  the 
third  plea  could  not  be  supported,  the  argument  on  that 
point  was  abandoned. 

Talfaurdf  in  reply,  contended  that  the  question  was  not 
whether  the  slanderous  matter  uttered  by  the  defendant 
was  true,  or  whether  he  believed  it  to  be  true ;  but  whe- 
ther it  was  spoken  on  a  lawful  occasion,  band  Jide,  and 
without  malice. 

Cur.  adv.  vuli. 

The  judgment  of  the  Court  was  now  delivered  by — 
TiNDAL,  C.  J. — The  argument  in  this  case  has  turned 
principally  on  the  special  demurrer  to  the  second  plea ;  for 
as  to  the  third  plea,  which  is  pleaded  not  to  the  action  but 
to  the  special  damage  only,  we  held  it  to  be  insufficient, 
as  the  argument  was  proceeding  before  us.  The  allega- 
tion of  special  damage  in  a  declaration  of  slander  is  in- 
tended only  as  a  notice  to  the  defendant  in  order  to  pre- 
vent his  being  taken  by  surprise  at  the  trial.  Where  the 
words  are  actionable  jn  themselves,  it  is  not  the  jr^^  of  the 
action,  but  the  consequence  only  of  the  right  of  action.  If 
the  plaintiff  proves  his  special  damage,  he  may  recover  it ; 
if  he  fails  in  proving  it,  he  may  still  resort  to  and  recover 
his  general  damages.  The  traverse,  therefore,  of  such  an 
allegation  is  immaterial  and  improper,  as  a  finding  upon 
it  either  way  will  have  no  effect  as  to  the  right  to  the 
verdict. 

To  the  second  plea  the  plaintiff  has  assigned  several 

(a)  2  Gamp.  175.  (h)  3  T.  R.  292. 
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causes  of  special  demurrer.  The  two  points,  however, 
which  have  been  relied  on  in  the  argument  before  us  are 
these : — Firstf  that  the  plea  amounts  to  the  general  issue, 
and  is,  on  that  account,  bad ;  and  secondly ,  that  the  de- 
fendant has  not,  by  the  allegations  in  his  plea,  sufficiently 
negatived  that  the  speaking  the  words  was  accompanied 
with  malice  in  fact,  so  as  to  constitute  a  legal  answer  to 
the  action.  It  is  unnecessary  to  give  any  opinion  on  the 
first  objection,  because  upon  the  ground  of  the  second  we 
think  the  plea  is  insufficient  in  law.-  The  ground  of  de- 
fence intended  to  be  set  up  by  the  defendant  is,  that  the 
words  were  spoken  on  an  occasion  in  which  the  exigencies 
of  society  demand  there  should  be  an  unlimited  right  to 
make  inquiries  on  the  one  hand,  and  an  unlimited  freedom 
to  communicate  on  the  other ;  such  communication  being 
made  without  any  malice  against  the  plaintiff.  There  can 
be  no  doubt,  that  where  such  occasion  occurs,  and  there 
is  in  the  making  the  communication  an  absence  of  express 
malice,  or  malice  in  fact,  the  law  holds  the  communication 
to  be  innocent,  and  gives  no  right  of  action  to  the  ptaintifi^. 
In  order,  however,  to  constitute  such  a  defence  in  any 
case,  both  circumstances  must  be  found  to  concur;  and, 
after  the  just  occasion  for  the  communication  has  appeared 
in  proof,  the  issue  must  depend  upon  the  existence  or  ab- 
sence of  express  malice  against  the  plaintiffs.  The  ques- 
tion, therefore,  upon  the  present  plea  is,  whether  it  states 
with  sufficient  certainty  both  the  circumstances  above 
mentioned. — So  far  as  relates  to  the  occasion  of  publishing 
the  libel,  the  statement  in  the  plea  appears  to  us  to  be  free 
from  any  sound  objection.  The  publication  is  alleged  to 
faa>^  taken  place  in  the  course  of  a  confidential  communi- 
cation between  one  tradesman  and  another,  as  to  the  sol- 
vency of  a  third  person,  whom  the  inquirer  was  about  to 
trust.  If  such  communications  are  not  protected  by  the 
law  from  the  danger  of  vexatious  litigation  in  cases  where 
they  turn  out  to  be  incorrect  in  fact,  the  stability  of  men 
engaged  in  trade  and  commerce  would  be  exposed  to  the 
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greatest  hazard,  for  no  man  would  answer  an  inquiry  as         1836. 
to  the  solvency  of  another.    But  then  comes  the  question 
as  to  the  other  fact,  which  is  essential  to  complete  the  de- 
fence :  was  the  communication  made  without  any  malice 
against  the  plaintiff?    We  think  the  plea  is  defective  in 
respect  to  its  allegation  on  this  point.    The  plea  neither 
expressly  denies  malice,  nor  states  the  publication  to  have 
been  made  honestly,  or  bond  Jide^    which  might  have 
amdunted  to  an  implied  denial  of  malice*    All  that  it  al- 
leges is,  that  the  defendant  firmly  believed  the  words 
spoken  to  be  true.    Now  this  is  a  denial  of  one  ground 
upon  which  malice  in  fact  might  be  presumed  against  the 
plaintiff,  but  of  one  only.     If  the  plaintiff  could  shew  that 
the  defendant  had  uttered  the  words,  and  had  not  believed 
them  to  be  true  at  the  time  he  uttered  them,  it  would,  un- 
doubtedly, be  conclusive  evidence  of  the  defendant's  mar 
lice  against  the  plaintiff.    The  allegation,  therefore,  in  the 
plea,  that  the  defendant  did  believe  the  words  to  be  true, 
negatives  undoubtedly  that  single  ground  of  malice,  but 
no  more.    The  communication,  however,  may  have  been 
malicious  on  various  other  grounds.    Direct  malice  against 
the  plaintiff  may  have  gone  far  in  producing  the  defendant's 
belief.    Consistently  with  the  allegation  in  his  plea,  the 
defendant  may  have  sought  out  the  occasion  of  hearing 
the  slander  of  the  plaintiff,  and  again  the  subsequent  occa^ 
sions  of  making  the  communication.    These  and  other 
grounds  of  maliciously  speaking  the  words  will  be  excluded 
by  an  express  denial  of  malice,  or  an  allegation  that  the 
words  were  spoken  honestly,  and  bond  fide*    But  we  think 
the  absence  of  malice  in  fact  against  the  plaintiff  does 
not  appear  with  sufficient  certainty  on  the  face  of  this  plea; 
and  for  want  of  an  express  or  implied  denial  of  it,  we  hold 
the  plea  to  be  bad,  and  that  there  must  be  judgment  for 
the  plaintiff  on  the  second  and  third  pleas. 

Judgment  accordingly. 


S4e 


CASES  ON  POINTS  OF  PRACTICE^  C.  P. 


18S6. 


Where  a  war- 
rant on  a  charge 
of  felony  is 
lodged  with  the 
warden  against 
a  prisoner  in  his 
custody  for 
debt,  he  is  au- 
thorised in  con- 
fining him  in 
the  strong -room, 
and  the  Court 
will  not  sum- 
marily relieve 
him  from  his 
close  confine- 
ment. 


Osborne  v.  Anole. 

Jk^ELLY  moved  for  a  rule  calling  on  the  Warden  of  the 
Fleet  prison  to  shew  cause  why  the  defendant  should  not 
be  removed  from  the  strong-room  of  the  prison  in  which 
he  was  then  confined,  and  allowed  to  occupy  the  interior 
of  the  prison,  in  common  with  the  other  prisoners.  The 
affidavit  in  support  of  the  motion  stated,  that  the  defen- 
dant had  been  arrested  for  debt  on  the  6th  of  Noeember^ 
and  detainers  had  been  subsequently  lodged  against  him. 
He  continued  to  occupy  the  interior  of  the  prison  until 
the  17th  of  November,  when  a  warrant  was  sent  to  the 
prison,  directed  to  the  Warden,  and  purporting  to  be  is^ 
sued  by  the  Lord  Mayor,  requiring  the  Warden  to  keep 
the  defendant  in  close  custody,  as  he  had  been  charged 
before  the  Lord  Mayor  with  forging  the  acceptance  of  a 
bill  of  exchange.  Upon  the  receipt  of  this  warrant  the 
Warden  took  no  measures  to  bring  the  defendant  before 
the  Lord  Mayor,  but  removed  him  from  the  part  of 
the  prison  he  before  occupied  to  the  strong-room.  The 
affidavit  further  stated,  that  the  defendant  was  innocent 
of  the  offence,  but  that  the  Warden  refused  to  release  him 
from  the  strong-room,  unless  he  entered  into  a  bond  for 
security. 


Wilde,  Serjt,  shewed  cause,  and  contended  that  the 
defendant  being  under  a  criminal  charge,  a  closer  custody 
was  necessary  than  in  the  case  of  ordinary  debtors,  as  he 
had  a  stronger  inducement  to  make  his  escape.  The  4 
Geo.  4,  c.  64,  s.  4,  rule  6,  expresdy  requires  that 
there  shall  be  a  classification  of  prisoners  within  gaols, 
and  that  debtors  shall  not  be  permitted  to  associate  with 
persons  in  custody  on  criminal  chafes.  The  odier  debt- 
ors would  naturally  feel  a  degradation  in  being  in  the 
same  place  as  persons  charged  with  felony.    Besides,  the 
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rule  of  Court  of  H.  T.  8  Qeo.  S.  directa  the  Warden  to        i8S6. 
make  a  strong-room  for  the  safe  t^ustody  of  all  persons  en- 
deavouring to  make  their  escape,  and  also  for  such  as  are 
guilty  of  any  felony  or  misdemeanor,  that  the  liberty  of 
the  other  prisoners  may  not  be  restrained. 

Keifyf  and  Hun^rey,  in  reply,  contended  that  the  rule 
of  Court  was  not  applicable  to  the  present  case.  The 
purposes  for  which  the  strong-room  was  made  are  dis- 
tinctly specified:  Jir^t^  for  all  persons  endearouring  to 
make  their  escape ;  and,  secondly ,  for  such  as  are  guilty 
of  any  misdemeanor.  But  a  charge  has  been  made  against 
the  defendant,  which  he  swears  is  totally  unfounded.  The 
leaving  a  copy  of  the  warrant  at  the  prison  gives  no  power 
to  the  Warden  to  confine  him ;  and  it  would  be  a  great 
hardship  on  the  defendant  to  put  him  to  an  expense  be* 
yond  his  means  in  suing  out  a  writ  of  habeas. 

TiNDAL,  C.  J. — Thb  Court  would  at  all  times  be  ready 
to  interfere  if  any  unnecessary  severity  was  exercised  to- 
wards a  prisoner ;  but  in  the  present  instance  it  appears 
to  me  that  no  more  has  been  done  than  was  necessary  for 
the  safe  custody  of  the  defendant,  and  the  liberty  and  en- 
joyment of  the  other  prisoners.  The  strong-room  has  been 
made  under  a  rule  of  this  Court,  and  we  find,  from  the 
evidence  of  the  officer  whose  duty  it  is  from  time  to  time 
to  be  in  the  room,  that  it  is  commodious  and  dry.  The 
rule  directs  the  room  to  be  made  for  persons  endeavou]>> 
ing  to  make  their  escape;  and  the  question  is,  whether 
the  Warden  is  bound  to  wait  until  the  party  has  actually 
attempted  his  escape,  or  whether  there  is  such  a  slate  of 
circumstances,  that  the  party  is  willing  to  escape  if  no  re- 
straint be  put  upon  hkn.  In  the  present  case,  the  warrant 
charges  him  with  felony.  That  is  not  a  mere  idle  charge; 
it  must  have  been  founded  upon  depositions  taken  on  oath 
before  the  magistrate  who  granted  the  warrant.     The  con- 
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sequence  is,  that  a  person  with  such  a  charge  hanging 
over  hiniy  stands  in  a  different  situation  from  the  other 
debtors,  and  is  naturally  more  desirous  of  escaping.  If 
the  defendant  were  allowed  to  be  set  at  liberty,  it  would  be 
necessary  at  least  that  there  should  be  some  person  to 
watch  him  all  day,  and  it  certainly  would  not  be  right 
that  persons  visiting  the  prison  should  be  admitted  with  the 
same  ease  as  under  other  circumstances.  It  seems  to  me» 
therefore,  that  this  case  falls  within  the  rule  of  Court, 
and  we  feel  the  less  necessity  for  interfering,  when  the 
defendant  might  have  brought  the  matter  to  a  speedy 
termination  by  suing  out  a  writ  of  habeas^  and  going  be- 
fore a  magistrate  to  be  examined  on  the  charge. 


Park,  J. — It  is  admitted,  that  no  unnecessary  harsh- 
ness has  been  used  towards  this  prisoner.  Much  stress 
has  been  laid  on  the  mere  words  of  the  rule  of  Court;  but 
when  the  words  "  guilty  of  a  misdemeanor"  are  used,  it  does 
not  apply  merely  to  persons  convicted.  I  think  the  de- 
fendant  should  have  given  notice  of  this  rule  to  the  pro^ 
secutor,  who  then  might  have  given  some  directions, 
which  would  have  put  an  end  to  this  application.  It 
would  be  improper  to  place  a  person  charged  with  felony 
among  other  prisoners,  who  are  often  merely  reduced  by 
the  calamities  incident  to  persons  in  trade. 

Gasblbb,  J. — ^I  am  also  of  opinion,  that  this  is  a  case 
which  falls  within  the  rule  of  Court.  Where  there  is  a 
person  whose  escape  is  attended  with  more  serious  con- 
sequences than  the  others,  the  Warden  is  bound  to  exer- 
cise more  care  with  him  than  with  persons  in  a  different 
situation. 

Rule  discharged  (a)« 

(a)  Boion^tf  J.,  was  absent. 
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J0HN8ON  9.  Kennedy. 

Ji  URLS  TONE  moTed  for  a  rule  to  shew  cause  why  in  order  to  rei- 
the  order  of  Mr.  Justice  Pattesan,  made  in  this  cause,  ^r^tAh^S ' 
should  not  be  rescinded,  and  why  the  defendant  should  per,coane » to 
not  be  discharged  out  of  the  custody  of  the  Warden  of  Court :  there- 
i^e  Fleets  on  entering  a  common  appearance.    The  affi-  writof  ddLner 
davit  of  debt,  which  was  sworn  before  a  Scotch  magistrate,  j"J[5^.j"^J^^* 
was  as  follows : — *^  JVittiam  Johnson^  of  the  town  of  Girvan,  and  was  lodged 
in  the  county  o{  Ayr,  in  Scotland^  writer  and  bank  agent,  the  2Snd  of  Oc- 
maketh  oath  and  saith,  that  David  DaUan  Kennedy,  pro-  %^oth^^^. 
prietor  of  the  estate  of  Craig,  in  the  county  of  Ayr  afore-  ■">«"  ^  ***«» 

i.  ,  .1    ontatchambcn, 

said,  now  or  formerly  residing  in  London,  is  justly  and  returnable  on 
truly  indebted  unto  him,  this  deponent,  on  open  account,  day,  to^^^ 
and  by  virtue  of  a  certain  promissory  note  granted  by  the  fc^|S|f^|**t*^f 
said  David  DaUon  Kennedy  to  this  deponent,  payable  to  custody,  on  ac- 
this  deponent,  or  to  his  order,  at  a  day  now  past,  in  the  suffidencyofthe 
sum  of  five  hundred  and  fifteen  pounds,  five  shillings,  and  ^^rif  which*** 
eleven-pence  halfpenny  sterling,  for  money  lent  and  ad-  "mmons  was 
vanced  by  this  deponent  to  the  said  David  Dalton  Ken-  was  held  not  too 
nedy,  and  on  his  behalf,  and  at  his  request,  and  also  for  thcTcourtTon^ 
fiictor  fee,  trouble,  and  commission,   as  factor  and  land  ^  ^"^  day  of 

term,  to  rescind 

Steward  to  the  said  David  Dalton  Kennedy,     And   this  the  Judge's 
deponent  further  saith,  that  no  offer  hath  been  made  to  charge  the  de- 
^pay  the  said  sum  of  five  hundred  and  fifteen  pounds,  five  cM^dyVontL- 

shillings,  and  eleven-pence  halfpenny  sterling,  or  any  part  ^^\  o^  the  in- 
sufficiency of 
thereof,  in  any  note  or  notes  of  the  Governor  and  Com-  the  affidavit, 

pany  of  the  Bank  of  England,  expressed  to  be  payable  fn  th^T^."*^^ 
on  demand.'*  The  magistrate's  signature  to  the  jurat,  and     J^^^^f 

J^  ^  •»         »  where  a  snm- 

his  authority  to  administer  oaths  were  duly  verified  by  af-  mons  is  taken 
fidavit.  An  order  of  Mr.  Justice  Patteson  had  been  ob-  on  the  eighth 
tained  for  holding  the  defendant  to  bail  on  the  above  af-  ^"^^diS. 

chaige  the  de- 
fendant out  of 
custody,  on  account  of  a  defect  in  the  affidafh  to  hold  to  bail,  which  tummons  is  returnable  the 
following  day,  the  application  is  not  too  late,  unless  it  appears  on  what  part  of  the  day  the  defen- 
dant was  arrested. 

VOL.  IV.  A  A  D.  P.  C. 
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1835.        fidavit ;  and  on  the  SSnd  of  Ociober,  a  detainer  was  lodged 
JoHMsoN      Agc^ins^  the  defendant,  who  was  then  a  prisoner  in  the 
V-  Fleet    On  the  SOth  of  October,  a  summons,  returnable 

on  the  following  day,  was  takeq  out  at  cba«ibeni  befbdre 
Mr.  Justice  Williams^  to  discharge  tbe  defeodaot.  out  of 
custody,  on  account  gf  the  insufficiency  of  the  affidairit  ta 
hold  to  bail,  but  the  learned  Judge  refused  the  applica* 
tion.  The  ivresent  motion  waa  made,  not  onty  on  account 
of  the  Inamfficiency  of  the  affidavit,  but  aIso»  that  the  writ 
of  detainer  omitted  to  sta^  the  date  of  the  Judge's  order 
by  which  the  defendant  had  been  h.olden  to.  bsdl,  ae  re<^ 
quired  by  the  S  WOl.  4,  c.  39^  b.  8.  A  rule  triri  having 
beea  obtfuned. 

Busby  shewed  cause,  and.  udmitt^ed  that,  the  affidajrit  to> 
hold  tp  biul  and  writ  were  bad,,  but  contended,  that  the 
application  came  too  late.  The  rule  H.  T,  2  WilL  4,  s. 
S3'(aX  requires  that  an  application  to  se.t  aaid^  pcoo^ 
for  irreguJiE^rity  sj^ojuld  be  made  within,  a  reasonable  time. 
Here  the  summoua  was  not  taken  out  at  chambers  until  the 
eighth  day,  a9d  was.  returnable  the  following  day.  Ia 
Tyler  y.  Green  (6),  the  writ  was  served  on  the  25th  of 
October t  and  the  application  to  set  aside  the  service  waa 
made  on  the  3rd  of  November,  the  2nd  being  a  Sunday  ; 
the  Courit  of  E^cb^qiuer  beld,^  that  it  ought  to  have  been 
made  on  the  Ist 

TiNDAL,  C.  J. — ]t.  does,  not  appear  at  what,  time  on  the 
22kid  the  detainer  waa  lodged  at  the  prison  i^  it  might  have 
been  in.  the  evening.  Now  are  we  to  look  to  the  fractional 
part  of  a  day  ?  Besides*  the  objection  tPrtbe  writ  is  clearly 
too  lajtCj  for  no  mention  of  it  was  made  at  chambers. 

Hurlstone,   contri,  contended,  that  as  the  writ  had 
(a)  Ante,  Vol.  1,  p.  187.  {b)  Ante,  Vol.  3,  p.  439. 
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kso^  mcbr  a  Judge's  order,,  tke  proper  course  was^  to        ^805. 
come  to  the  Court,  and  not  to  apply  at  chambers  to  one 
Judge,  to  rescind  the  order  of  another*    The  application 
was  made  the  first  day  of  term. 

TmniL,  C.  J. — r  think  the  defendant  has  taken  the 
proper  course  in  coning  to  the  Court.  The  rule  must 
therefore  be  made  absolute. 

Parx,  J.-^Whenever  an  application  is  made  to  me  at 
chambers,  to  rescind  the  order  of  another  Judge,  I  al- 
ways i^iuse  it.  The  proper  course  is  to  apply  to  the 
Court. 

The  rest  of  the  Geuii  coneurred. 

Rde  absohile. 

Waddiloye  9.  Barnbtt. 

ASSVMFSITy  for  uee    asd  eecupatien*     FSsa,  non  in  an  action  for 
otmmipnL    At  the-  trial  before  the  Sheriff  of  Mtddkitm^  doV°be&cfof 
it  was  proved  that  the  defendant  held  the  premised  of  die  ^f''^'^'"^^. 
plaintiff  uader  a  written  affrecment;  that,  some  previour  having  given 

.  .  the  defendant 

rent  not  having  been*  paid,  the  plaintiff  distranied  on  the  de«  notice  to  pay 

fandanfsgoods,  and  that  the  defendant  hadgi?^n  the  plain*  ma/be^gi^enTn 

tiff  billa  of  exebange  in  sddaiACtion  of  that  rent     On  the  ''^^''^^J^^^^ 

part  ef  the  defendant  evidence  was  offered,  diat  the  plain-  sue,  if  the  rent 

tiff  had  mortgaged  the  premises,  and' that  the  mortgagee  covered  accrued 

had  given  the  defendant  notice  to  pay  him  the  rent.    It  ^od^but'tf 

was  objected,  that  diis  evidence  eould  not  be  received  Aereniaccrned 

*  .  due  6e/ore  the 

under  die  plea  of  wm  assvmpriiy  but  should  be  pleaded  notice,  thiide- 
tfpedally.     The  Sheriff  leftised  to-  receive  the  evidence,  g^aiiy  * 
and  the  jury  found  a  verdict  for  the  plaintiff.  pleaded. 

BompaSf  Sevjt.,  having  on  a  former  day  obtained  a  rule 

A  a2 
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"    '  to  have  been  received — 

Waddilove 


0. 
Barnett. 


Busby  shewed  cause^  and  relied  on  JZ*  H.  T.  4  Will,  4, 
which  declares,  that  in  all  actions  of  assumpsit^  the  plea 
of  non  assumpsit  shall  operate  only  as  a  denial  ia-fact  of 
the  express  contract  or  promise  alleged,  or  of  matters  of 
fact  from  which  the  contract  or  promise  allegbd  may  be 
implied  by  law. 

Cur*  €tdv.  vuU* 

Tin  DAL,  C,  J. — ^The  only  question  in  this  case  is,  whe- 
ther, consistently  .with  the  new  rules,  the  defence  intended 
to  be  set  up  can  be  given  in  evidence  under  the  general 
issue.  It  does  not  appear  whether  the  money  claimed  to 
be  due  for  the  use  and  occupation  became  due  from  the 
defendant  before  or  after  the  notice  given  by  the  mortga- 
gee to  pay  the  rent  Yb  ham.  Part  may  have  been  due 
before  the  notice,  and  part  may  have  become  due  after 
the  notice.  As  thc^q^estion  appears  Ul  ns  materially  dif- 
ferent with  respect  to  the  rent  due  before  or  after  the  no- 
tice, we  will  consider  it  under  each  state  of  circumstances. 

First,  let  us  consider  the  rent  as  having  accrued  due 
n^er  notice  given  by  the  mortgagee.  It  is  clear,,that,  be- 
fore the  new  rules  of  pleading,  the  state  of  facts  offered 
to  be  given  in  evidence  by  the  defendant,  would  have  con- 
stituted a  defence  to  the  action.  Pope  v.  Biggs  (a).  In- 
deed, in  the  course  of  the  argument,  the  objection  has 
not  been  taken  that  the  tenant  is  not  allowed  to  set  up  this 
defence,  on  the  ground  that  he  would  have  been  estopped 
from  disputing  his  landlord*s  title,  but  only  that  it  must 
be  specially  pleaded.  The  question,  then,  wholly  turns 
upon  the  effect  of  the  rule,  which  states  that  the  plea  of 
nan  assumpsit  will  operate  only  as  a  denial  in  fact  of  the 

(a)  4  Man.  &Ry.  193;  9  B.&  C.  245. 
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express  contract  or  promise  alleged,  or  of  the  matters  of        1836. 

fact  from  which  the  contract  or  promise  alleged  may  be      "     ' 

implied  by  law.     With  respect  to  the  rent  due  subse-  v. 

Barnett* 
quently  to  the  notice,  we  think  the  evidence  offered  was 

admissible,  inasmuch  as  it  amounts  to  a  denial  of  the  mat- 
ter of  fact  upon  which  the  promise  arises.  The  action  is 
brought  for  the  use  and  occupation  of  premises  held  by  the 
defendant^  by  the  permission  and  sufferance  of  the  plain- 
tiff; it  is,  therefore,  a  material  allegation  in  the  declara- 
tion, that  the  defendant  held  the  premises  in  question  by 
the  permission  and  sufferance  of  the  plaintiff,  whereas, 
from  the  facts  offered  in  evidence,  it  appears,  that  the 
defendant  did  not  hold  the  premises  by  the  permission 
and  sufferance  of  the  plaintiff,  but  of  the  mortgagee. 
The  circumstance  that  the  defendant  entered  under 
an  express  agreement  in  writing  makes  no  difference 
in  the  rule  of  pleading,  it  is  only  one  proof  that  the 
occupation  was  by  the  permission  of  the  plaintiff;  but 
when  the  mortgagee  gave  notice  that  the  future  rent  was 
to  be  paid  to  him,  it  follows,  that  the  defendant  ceased 
to  occupy  by  the  permission  of  the  mortgagor,  but  by  the 
permission  of  the  mortgagee.  The  mortgagee  might  have 
ejected  the  defendant  from  the  possession.  The  effect  of 
the  notice  is,  that  a  new  tenancy  is  created,  and  the  notice 
affords  proof  that  the  subsequent  holding  has  not  been  -by 
permission  of  the  plaintiffs.  That  is  not  a  confession  and 
avoidance,  that  the  defendant  held  by  permission  of  the 
mortgagee,  but  it  amounts  to  a  denial  of  the  matter  of 
fact  upon  which  the  contract  arises.  It  is  upon  this  prin- 
ciple we  hold  the  evidence  admissible.  With  respect  to 
the  rent  bygone  and  due  before  the  delivery  of  the  notice, 
the  same  rule  does  not  apply ;  the  mortgagor  had  a  right 
of  action  against  the  defendant  up  to  the  time  when  the 
notice  was  given ;  and  before  the  mortgagee  required  the 
rent  to  be  paid  to  him,  the  character  and  consequence  of 
the  occupation  could  not  be  altered.    As  to  the  bygone 
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-  legation^  that  tlie  occupation  was  by  the  sufieraQce  and 

«.  permission  of  the  plaintiff,  but  it  amounts  to  a  confession 

Bakhbtt.  ^^  avoidance  onljr.  With  respect,  therefore,  to  this  by- 
gone rent,  there  is  no  answer  on  the  present  state  of  the 
pleadings;  and  as  it  does  not  appear  whether  the  rent 
sought  to  be  recovered  accrued  due  before  or  after  the 
notice,  we  think  the  rub  for  a  new  trial  m«st  be  madb 
absolute. 

Rule  absolute* 


861 


COURT  OF  EXCHEQUER, 


ittfd^aelmBS  tJCetnty 
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Bond  v.  Woodhali;.  1835. 

iSHEE  Applied  fbr  a  rule  under  the  Interpleader  Act  (0)1  a  iheriff  or 
on  behalf  of  a  sheriff:    The  affidavit  did  not  dfenjr  col-  f^ij^^^lhe 
lusion ;  and  as  there  were  eontradictory  decisions  upon  that  ^^^  ^^^^  ^ 

.  .         *  .  1      ^  •  «  ^^  iectioii  of 

point,  he  mentioned  it  to  the  Court  now,  m  order  to  pre-  tii^  interpleader 
vent  any  ftiture  objection.    He  referred  to  two  cases,  Don-  deny  coVbdon. 
mger  n  Hiiucman  (6),  and  Dobbins  t.  Green  (e),  in  which 
caac8|  th^  Judges  sitting  in  the  King*f  Bench  Bail  Court 
had  expreBsed  opinions  that  it  was  not  necessary.    He 
was  not  awAre  of  any  express  decision  in  this  Court 

Lord  AbInobr,  C*  B. — As  the  act  does  not  require  the 
sheriff  to  deny  collusion,  I  think  it  is  unnecessary  for  him 
to  do  to. 

PARKa,  B.'^There  is  a  distinction  between  applications 
made  on  behalf  of  inditiduals  under  the  first  section,  and 
applications  by  the  sheriff  under  the  sixth.  The  first 
section  expressly  requires,  that  the  party  applying  shall 
deny  that  he  colludes  in  any  manner  with  the  claimant; 
but  the  sixth  section  does  not  require  sheriffs  and  officers 

(a)  1  &  2  Will.  4,  c.  58,  8.  6.  (6)  Ante,  Vol.  2,  p.  424. 

(c)  lb.  509. 


852 


1855. 


Bond 
woodhall. 
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ivho  make  such  applications  to  deny  collusion,  and  I  do 
not  see  why  we  should  require  them  to  do  that  which  is 
not  required  by  the  act.  I  am  of  opinion,  that  it  is  not 
necessary,  and  that  the  affidavit  is  in  that  respect  suf- 
ficient. 

Rule  granted. 


Where  it  U 
clearly  shewn 
that  an  at- 
torney keeps 
out  of  the  way 
to  avoid  being 
aerred  with 
rales  for  the 
payment  of 
money,  the 
Court  will  allow 
service  upon  his 
elerk  to  be  good 
service.    The 
affidavit,  bow- 
ever,  must 
specify  the  en* 
deavours  to 
etteet  a  service, 
and  the  rea- 
sons for  be- 
lieving that  he 
is  in  town,  and 
avoiding  Mr- 
vice. 


HiMTON  V.  Dean. 

XHIS  was  an  application  to  the  Court  against  an  at- 
torney, calling  upon  him  to  shew  cause  why  the  service  of 
two  rules  for  the  payment  of  money  by  him  to  his  client 
should  not  be  deemed  godd  service,  and  why  he  should 
not  pay  over  the  sums  of  money  mentioned  in  those  rules, 
and  also  deliver  up  all  papers^  &c.,  in  his  possession.  It 
was  supported  by  an  affidavit,  that  upwards  of  1002.  had 
been  paid  to  the  attorney,  and  that  upon  the  taxation  of 
his  bill,  it  was  found  that  he  had  been  overpaid  by  the 
sum  of  35/.,  which  sum  he  had  been  ordered  to  repay  to 
his  client  forthwith;  and  another  order  vas  afterwards 
made  upon  him  for  the  payment  of  52.,  for  the  costs  of 
taxation,  more  than  a  sixth  having  been  taken  off;  and 
that  those  orders  had  been  made  rules  of  Court,  and  se- 
veral attempts  had  been  made  to  serve  him  personally 
with  the  rules.  Applications  had  been  made  at  his  office 
to  ascertain  his  residence,  but  without  success.  It  was 
sworn  that  his  residence  could  not  be  discovered,  and  that 
he  could  not  be  found  to  be  served  with  the  rules,  and 
that  it  was  believed  he  was  keeping  out  of  the  way  to  avoid 
being  served.  The  Court  granted  a  rule  nisi,  directing 
that  the  affidavits  should  be  amended  by  specifying  the 
different  occasions  when  applications  had  been  made,  and 
the  persons  seen  on  those  occasions,  and  also  the  reasons 
for  believing  that  he  was  in  town. 


Crowder  now  moved  to  make  the  rule  absolute.    The 
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affidavits  stated  four  or  five  different  applications  at  the  1835. 
office,  on  which  occasions  a  clerk  was  seen,  who  denied 
knowing  where  his  master  was,  or  where  he  lived.  It  was 
also  sworn,  that  he  had  been  seen  at  his  father's  house 
on  a  Sunday f  but  that  he  could  not  be  found  on  any 
other  day. 

The  Court  ordered  the  rule  to  be  made  absolute. 


Lazarus  v.  Levaux. 

JoLUMFREY  mored  for  a  rule  nisi,  calling  on  the  de-  After  ball  had 
fendant  to  shew  cause  why  he  should  not  within  three  l^lijfiiff  q^* 

days  add  and  justify  two  other  bail  in  lieu  of  those  before  ^^^g  ex- 
cepted to  theniy 
put  in,  and  who  had  justified  without  exception,  they  inconsequence 

having  each  made  positive  affidavits  that  they  were  worth  ^^Yeiy     ^™ 
the  requisite  amounts,  and  the  plaintiff  not  having  at  that  ^^^^s  ^  the 
time  any  reason  to  suppose  that  the  affidavits  were  not  amonpt,  the 
true.    Shortly  afterwards,  however,  both  bail  called  their  veied  that^^y 
creditors  together,  stating  their  inability  to  pay  their  debts,  ^lien^— The 
and  offering  a  small  sum  in  the  pound.  Court  refnsed 

to  compel  the 
defendant  to 

Lord  Abinger. — ^This  is  a  novel  application.    There  JJJj***  °**' 
must  have  been  many  instances  of  bail  having  perjured 
themselves,  but  I  recollect  no  instance  of  such  an  applica- 
tion as  the  present. 

Parke,  B. — You  should  have  excepted  to  them. 

Rule  refiised  (a). 


(a)  EagUJUld  v.  Siephem,  ante.  Vol.  2,  p.  438. 
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In  order  to 
ground  an  ap- 
plication for 
costs  of  the  day, 
upon  a  rule  for 
judgment  as  in 
case  of  a  non- 
suit being  dis- 
charged on  a 
peremptory  un- 
dertaking, it  Is 
necessary  tliat 
it  should  appear 
by  affidavit  that 
costs  have  been 
incurred. 


Rat  9.  Sharp. 

Upon  a  rule  for  judgment  as  in  case  of  a  nonsuit 
being  discharged  on  a  peremptory  undertaking  to  try  at 
the  next  practicable  Sheriff's  Court — 

Addition  applied  for  the  costs  of  the  day  as  part  of  the 
rule. 

Plati,  contri. — It  appears  by  an  affidavit,  that  no  no- 
tice of  trial  was  given,  and  therefore  there  cannot  be  any 
costs. 


Parke,  B. — It  is  incumbent  on  the  party  applying  for 
costs  to  shew  that  costs  have  been  incurred :  it  does  not 
appear  on  the  affidavit  in  support  of  the  motion,  that  any 
costs  have  been  incurred,  and  therefore  there  can  be  no 
rule. 

Rule  refused. 


It  is  no  objec- 
tion to  an  affl- 
dayit,  that  it  is 
sworn  before 
the  attorney  in 
the  cause,  un- 
less it  expressly 
appears  that  he 
was  the  attor- 
ney at  the  time 
the  affidavit  was 
sworn. 


Beaumont  t?.  Dean. 

JUUMFREY  shewed  cause  against  a  rule  which  had 
been  obtained  by  Hayes,  for  having  the  bail-bond  deli- 
vered up  to  be  cancelled,  on  the  ground  that  the  defen- 
dant had  been  twice  arrested  for  the  same  debt.  It  was 
objected  that  Russell,  the  commissioner  before  whom  the 
affidavit  on  which  the  rule  was  obtained  appeared  to  be 
sworn,  was  now  sworn  to  be  the  attorney  for  the  defen- 
dant in  the  cause. 


Hayes  contended,  that  it  ought  to  have  been  expressly 
sworn,  that  the  commissioner  was  the  defendant's  attor- 
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aej  m  the  eauae  at  the  time  that  the  aflSdant  wbb  sirorn^         1^35. 
and  he  refienred  to  1  Reg.  Gem.  H.  T.  it  WUL  4,  a.  6(<i).      ^^^^j 


The  Court  held  that  thia  waa  a  good  answer  to  the  kat 
otgection. 

Humfirej/.-^lt  is  positively  denied  that  the  aeoood  ar« 
leat  waa  for  the  same  cauae  of  action  mm  the  firat 

It  appearedi  however,  that  the  two  arrests  were  for  the 
aame  amount;  and  upon  the  affidavits  it  was  doubtful  whe- 
ther the  two  arrests  were  not  in  respect  of  the  same  sub- 
ject matter :  the  Court,  therefore,  ordered  that  question 
to  be  referred  to  the  Maater,  and  also  the  costs  of  the 
rule* 

(a)  Ante,  Vol.  1,  p.  1S4. 


1)B4N. 


Lewis  r.  Newton. 

JMLaNSEL  obtained  a  rule  m$i  for  setting  aside  the  Whcra«nob- 
copy  of  a  writ  of  summons,  on  account  of  the  address  of  {^^Jj^* 
the  defendant  beine  wrondy  stated.    In  the  copy  he  was  sammoDs,  od 

^  ,       ,        .         ^  the  ground  that 

described  of  Symonde  Itm^  Chancery  Lane,  in  the  city  of  the  defendant's 
London,  the  whole  of  Symon^e  Inn  being  sworn  to  be  in  J^^rfJ^de  ™" 
ARddkeeXf  and  no  part  in  London.  scribed,  as  be- 

*^  ing  in  one  coun- 

ty instead  of 

Humfirey  shewed  cause. — He  objected  that  the  affidavit  acyoins,  Theaf- 
on  which  the  rule  was  moved  did  not  shew  that  there  was  ^^^^  "*"!  ^ 

podtive  as  to 

no  dispute  about  the  boundaries   between  London  and  the&ct,  and 

■m^  t  n  -■     1^  1  •         1  •      ought  to  aver 

Middksea;  and  that  merely  statmg  that  no  part  was  m  that  then  is  no 
London  waa  not  sufficient    He  urged,  that  if  there  was  a  ^bonndaries. 
good  description  in  the  writ,  the  Court  would  not  try  upon 
affidavit,  whether  it  was  true  or  not. 

Mamel,  in  support  of  the  rule.— The  act  of  2  Will.  4, 


SS6 
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c«S9|8.1|  imperatively  requires,  that  in  every  writ  of 
summons  and  copy  thereof,  the  place  and  county  of  the 
residence,  or  supposed  residence,  of  the  party  defendant, 
shall  be  mentioned.  The  residence  stated  cannot  be 
the  true  residence,  because  the  affidavit  states,  that  the 
whole  of  Symand^s  Inn  is  in  the  county  of  Middlesex,  and 
not  in  London;  and  the  other  side  not  having  negatived 
that  statement,  it  must  be  taken  to  be  true. 


Parke,  B. — The  act  certainly  requires  that  the  defen- 
dant's place  of  residence  shall  be  inserted ;  and  in  the  form 
in  the  schedule,  the  description  is  "  C.  D.,  of  &c.,  in  the 
county  of-  ;*'  and  if  it  had  distinctly  appeared  that  the 
whole  of  SymonnTs  Inn  was  in  Middlesex,  and  not  in  Lon* 
don,l  do  not  see  how  it  could  be  said,  that  the  defendant's 
residence  had  been  inserted.  But  the  affidavit  is  not  suffi- 
ciently positive  as  to  the  whole  of  Symond^s  Inn  being  in 
Middlesex;  the  affidavit  merely  says,  that ''  the  deponent 
is  informed  and  believes"  that  Symond's  Inn  is  in  Middle^ 
sex,  but  it  does  not  state  by  whom  he  was  informed ;  and 
I  think  the  affidavit  is  much  too  loose  for  such  an  objec- 
tion as  the  present. 

The  other  Barons,  Holland,  Alderson^  and  Gurney^ 
concurring— « 

Rule  discharged. 


Doe  d.  Smith  v.  Hardy. 

The  Court  will    AdDISON  moved    to  stay  the  proceedings  in  this 
Z^^S^  ejectment     It  was  the  last  day  of  term. 

ceedingf  on  the 

teroL  Per  Curiam* — Proceedings  cannot  be  stayed  on  the  last 


day  of  term. 


Rule  refused. 
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Short  r.  Williams. 

JjAANSEL^  on  the  last  day  of  term,  moved  to  discharge  whereadefen- 
the  defendant  out  of  custody  in  this  action,  he  having  tildylnanT'** 
remained  in    execution    for  twelve,  successive  calendar  other pruon 

than  the  FUet, 

months,  for  a  debt  not  exceeding  20/.    The  defendant  he  cannot  be 
was  in  the  custody  of  the  marshal,  pursuant  to  48  Geo.  8,  tbTfi^^Mr 

^    1 09  under  the  Small 

^'  *^'  Debtort'  Act, 

unless  a  copy 
of  the  causes  in 

Parks,  B.,  inquired  whether  there  was  annexed  to  the  which  the  de- 
aiBdavit  a  copy  of  the  causes,  in  which  the  defendant  was  custody  has*^ 
in  the  custody  of  the  marshal,  certified  by  the  marshal,  ^"^^JJ^^^if 
and  verified  by  affidavit  (a).  the  proper 

officer.    Such 
amotion  cannot 

Mansel  answered  in  the  negative,  and  prayed  that  the  ^|^,^^^ 
motion  might  be  renewed  at  chambers. 

Parke,  B. — ^This  motion  can  only  be  made  in  term  time. 
It  is  necessary  that  you  should  have  a  copy  of  causes. 

Rule  refused. 


(a)  It  was  certified  by  the  of-  was  in  foreign  custody^-i.  e.  not 
ficer,  that  this  was  necessary  in  in  the  prison  of  the  Court,  (the 
every  case  where  the  defendant     Fleet  Fnson), 


Edwards  v.  Danes* 

JjAANSEL  shewed  cause  against  a  rule  which  had  been  ^^lere  proceed- 
obtained  by  Steer,  for  setting  aside  the  service  of  the  writ  ^"«*  Z^^^V^ 

on  a  bail-bond 

of  summons  and  subsequent  proceedings  on  the  ground  before  default 
of  irregularity.    The  action  was  on  a  bail-bond ;  and  the  action,  the 

mode  of  taking 
the  objection  is, 
by  moving  to  Bet  atide  the  writ  itself,  and  not  the  service  of  iu 
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objection  to  the  proceedings  wasi  that  there  bad  been  no 
Bdw'ards      default  in  the  original  action.     It  was  now  objected  to  the 
rule,  that  it  was  informal,  as  the  ground  of  the  motion  was 
applicable  to  the  writ  itself,  and  not  to  the  serrice. 


Danki. 


Lord  ABn»3BR^  d  Bl<-^The  motion  should  have  been 
to  set  aside  the  writ  itself.  This  motion  supposes  a  defeel 
in  the  sevvice  which,  does  not  exist. 

Parke,  B. — The  mistake  is  in  suing  out  the  writ.  The 
objection  which  was  taltett  to  these  proceedings  might 
haTC  been  pleaded  in*  bar.    The  nde  must  be  dischaigcd* 

Aldsrson,  and  Gurney,  Bs.^  concurred. 


Rule  discharged,  with  eosCs. 


The  Kino  v.  The  Sheriff  of  Middlesex,  in  the  cause  of 

Spicer  v.  Pearce. 

Though  render.  JPeTERSDORFF  shcwed  for  cause  against  a  rule  for 
is  e^uiTsL'nt  to    Setting  aside  an  attachment  against  the  shcrifl^  for  not 

fw^  plS*  ^™Pn«  '^^  *«  ^^^y*  **^*  "^  ™'®  ^'  *^  allowance  of 
of  setting  aside    bail  had  been  obtained.     He  cited  Rex  v.  The  Sheriff  of 

proceedings 

■gainst  the  MicUUesex^  in  Watts  y.  Hamilton  {a),  where  it  was  held, 
whTre'a  Judge's  ^^^^  '^  ^^^  sheriff  is  required  by  a  Judge's  order  to  bring 
order  was  ob-     j^  |jje  bodv  in  vacation,  and  he  does  not  obey  it  in  due 

tained  for  time  ''  *^ 

tojutHfy  bail,  time,  but  before  an  attachment/  is  obtained  the  defendant 
dant  waa  rw'  IB  rendered^  the  contempt  is  not  purged,  and  the  defien- 
Si  taJrSdll''^  dant  is  still  liable  to  an  attachment. 

Justified,  the 

Court  would  not         „-.  ,    ,  <•   i  i         r  «        i         <«• 

aet  aside  an  at-       Munsely  in  Support  of  the  rule; — ^It  appears  by  the  atfi- 

tachment  after- 
wards obtained, 

except  on  pay-  ^^  p^^  Vol  2,  p.  432. 

ment  of  costs.  ^  '^  '  ^  *^ 
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daiit9>  that  the  nule  ta  bring  in  the  body  was  taken  out        1885. 
00  the  i4th  of  Novembet,  and  expired  oi>  the  17th.    On 


ih^  16lJh  a  Jfudiw's  order  was  obtained  for  a  week*a  time  ». 

to  jufitify  bail,  and  before  that  tSnoe  waa  out,  the  defen*    Middlesex. 
dant  was  rendered^  and  notice  of  the  render  was  given.. 
The  attadhmenl  was  not  obtained  till  afterwards.    The 
rendering  by  the  bail  was  eqiuvaleni  to  justifying. 

Lord  Abinqer,  C.  B. — If  tiine  for  rendering  had  been 
applied  for,  perhaps  no  time  would  have  been  given.  I 
think  the  rule  eau  only  be  absdttte  on  payment  of  costs. 

The  rest  of  the  Court  concurred. 

Rule  absolute,  on  payment  of  costs. 


Rex  t7.  DiQNAM. 

AJOWLINO  moved  for  a  rule  niH  for  an  attachment  Under  certain 
for  Bon^payment  of  costs,  pursuant  to  the  Master^s  allo^  J^^^^g 
catur^    The  defendant  was  an  attorney^     The  fects  on  «^n  «<»  ^««^e 

*^       ^  ^  that  the  copy 

which  the  application  was  founded  wero  diisclosed  in  the  rule,  and  aUoc»- 
aAdavit  on  whidi  he  moved»    It  appeared  that  a  clerk  of  to  the  know- 
the  attorney  had  attended  the  taxation  before  the  Master^  fe^dlnt  l^^^t' 
when  more  than  one-sixth  was  taken  off,  and  a  certain  tomey,  a  mie 

RtM  for  an  at- 

sum  of  money  ordered  to  be.  refunded..    For  the  costs,  of  tachment  wiu 
taxalion  of  this  sum,,  the  Judge's  order  was  made.    Pre?-  ufo^strkrt  ~ 
vious  to  its  beiuff  made  a  rule  of  Court,  the  order  was  pe»oMi  "wvice 

^  has  not  heen 

shewn  to  Mr.  Dignam,  the  attorney^  He  then  refused  effected. 
to  pay  it.  Subsequently,  the  order  was  made  a  rule  of 
Courts  and  the  clerk  of  the  attorney  to  whom  the  costs 
were  to  be  paid  called  at  the  chambers  of  Mr.  Dignam, 
and  there  saw  the  clerk  who  had  attended  the  taxation. 
He  told  him  that  he  came  to  demand  the  money  due  on 
the  Master's  aUocaiur.    The  clerk  stated  that  he  had  no 
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1835.  doubt  the  money  would  be  paid.  Subsequently,  he  called 
again,  and  the  clerk  informed  him,  that  Mr.  Dignam  was 
expected  in  shortly.  He  accordingly  waited  half  an  houFi 
and  then  left  a  copy  of  the  rule  with  the  clerk,  at  the  same 
time  demanding  the  sum  mentioned  in  the  allocaiur,  and 
shewing  the  original  rule.  The  deponent  then  told  the 
clerk  to  inform  Mr.  Dignam,  that,  unless  the  money  was 
paid,  an  application  for  an  attachment  would  be  made. 
The  clerk  requested,  that  no  steps  might  be  taken  until 
the  next  day,  and  the  money  should  be  paid  at  4  o'clock ; 
but  this  was  not  done.  Application  was  again  made  at  the 
office,  and  the  clerk  informed  the  deponent^  that  Mr.  Dig' 
nam  was  unwell  in  the  country;  that  he  had  seen  him,  and 
that  he  bad  desired  the  deponent  to  be  informed,  that  the 
money  should  be  paid.  The  money,  however,  had  not  been 
paid ;  and  the  question  was,  whether  a  rule  nisi  for  an  at- 
tachment ought  not  to  be  granted,  as  it  was  perfectly  clear 
from  what  had  passed,  according  to  the  statement  of  the 
affidavit,  that  knowledge  of  the  rule,  and  of  the  demand, 
had  been  brought  home  to  Mr.  Dignam.  Although  the 
general  rule  was,  that,  in  order  to  obtain  an  attachment, 
personal  service  was  necessary,  yet  the  Court  had  on  vari- 
ous occasions  in  some  degree  relaxed  that  rule,  where  it 
was  clear  that  the  rule  and  demand  had  come  to  the 
knowledge  of  the  party  sought  to  be  served. 

GuRNEY,  B.,  was  of  opinion,  that  a  sufficient  ground 
bad  been  laid  for  granting  a  rule  nisi  for  an  attachment. 
And  at  the  same  time  directed,  that  the  rule  nisi  should 
be  served  at  the  office  of  the  attorney. 

Rule  nisi  accordingly. 

On  a  subsequent  day  in  the  term,  the  rule  was  made 
absolute  on  an  affidavit  of  service,  no  cause  being  shewn. 

Rule  absolute. 
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Warne  9.  Beresford. 

XHIS  was  a  rule  for  setting  aside  a  judgment  signed  a  judgment 

for  want  of  a  plea,  and  the  execution  thereon  for  irregu-  "dflective  piea^ 

larity.    The  action  was  in  debt,  and  a  plea  of  the  general  delivered)  u  for 

issue  had  been  pleaded,  but  it  was  defective — the  words  is  irregular, 

*'  never  was  indebted"  having  been  by  accident  omitted,  p^ead  has  been 

The  objection  was,  that  no  rule  to  plead  had  been  given,  ^^T^^„i^  ^^ 

plead  in  a 
wrong  name  is 

Peiersdofff  shewed  cause,  and  contended  that  the  de-  &  nuiuty. 
fendant,  by  delivering  a  plea  which  was  a  nullity,  dis- 
pensjed  with  the  necessity  of  giving  a  rule  to  plead,  the 
judgment  having  been  signed  after  the  time  for  pleading 
was  out,  and  a  good  plea  not  having  been  delivered  before 
judgment  was  signed ;  and  in  support  of  that  position 
eited  Lockhari  v.  Mackreih  (a),  where  a  plea  of  solvit  ad 
diem,  concluding  with  a  verification,  having  been  impro- 
perly entered  in  the  general  issue  book,  and  judgment 
signed  as  for  want  of  a  plea,  though  the  defendant  was 
entitled  to  have  imparled,  the  Court  held  the  judgment 
to  be  regular,  and  said,  "  that  though  it  was  not  good  as 
a  plea,  it  operated  as  a  waiver  of  the  defendant's  right 
to  imparl,  Uke  the  common  case  where  the  defendant 
puts  in  an  improper  plea  in  abatement,  which,  though  not 
good  as  a  plea  in  abatement,  supersedes  the  necessity  of  a 
rule  to  plead.**  And  in  Brandon  v.  Payne  (A),  where 
judgment  was  signed  without  a  rule  to  plead  having 
been  given,  the  defendant  having  pleaded  in  abatement 
after  the  four  days,  the  Court  there  said,  **  the  party 
may  undoubtedly  dispense  with  a  rule  to  plead  ;**  and  they 
held  that  the  defendant  had  superseded  the  necessity  of  a 
rule  to  plead,  by  pleading  a  bad  plea  in  abatement :  he  also 
referred  to  the  Practices,  where  the  rule  was  laid  down. 
Here,  a  rule  to  plead  has  been  in  fact  taken  out. 

(a)  6  T.  R.  661.  {b)  1  T.  R.  689. 

VOL.  IV.  13   B  D.  P.  C. 
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Mansel,  in  support  of  the  rule. — 'It  is  sworn,  that  a 
search  was  made  for  a  rule  to  plead  in  this  cause,  and 
that  none  could  be  found.  The  rule  to  plead  which  wa» 
taken  out  was  in  a  wrong  name — "  Ware  v.  Bere^fordT 
The  defendant  never  intended  to  waive  the  rule  to  plead. 

Parke,  B. — There  was  a  case  in  this  Court  some  time 
since,  where  the  question  was,  whether  a  defendant  by 
pleading  a  defective  plea  within  the  time  for  pleading, 
waived  the  remainder  of  the  time,  so  as  to  make  a  judg- 
ment signed  within  the  time  allowed  for  pleading,  but 
after  the  defective  plea  had  been  delivered,  regular;  and 
there  being  some  doubt  in  the  minds  of  the  Court,  the 
officers  of  the  Court  of  King^s  Bench  and  of  this  Court 
were  consulted,  and  they  certified  the  practice  to  be,  that 
such  a  judgment  was  irregular,  and  that  the  defendant 
did  not  waive  the  remainder  of  the  time  for  pleading  for 
the  purpose  of  enabling  the  plaintiff  to  sign  judgment  (a). 
The  principle  of  that  case  applies  to  this : — the  plaintiff 
has  treated  the  defendant's  plea  as  a  nullity,  as  if  there 
was  no  plea,  and  if  there  had  been  no  plea  at  all,  the 
judgment  would  clearly  have  been  irregular  for  want  of  a 
rule  to  plead :  here,  the  rule  was  in  a  wrong  name,  and 
therefore  I  think  the  judgment  was  irregular. 

Lord  Abinqbr,  Alderson  and  Gxtrney,  Bb.,  con- 
curred. 


The  rule  was  absolute,  but  by  consent  without  costs, 
the  plaintiff  agreeing  to  allow  the  defendant  to  amend 
and  plead  another  plea* 

(a)  See  this  ease,  Macher  t.  lb.  249,  note  (a) ;  aad  see  Dakim 
BUUng,  ante.  Vol.  3,  p.  246;  and      y.  Wagner,  lb.  535,  S.  P. 
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Kirk  9.  Clark. 

X  HIS  was  an  application  under  the  Interpleader  Act.  where  a  new 
Upon  the  rule  coming  on  to  be  argued—  th^l\^e^ 

ander  the  Inter- 
pleader Act  has 

Moody t  for  the  sheriff^  applied,  upon  an  affidavit  that  been  obtained, 
since  the  rule  had  been  obtained  the  defendant  had  be*  make  the  ^ 
come  bankrupt,  for  leave  to  bring  before  the  Court  the  Ji'lh/rire^*"*^ 
asngneesi  who  now  claimed  the  goods. 

ErlCf  for  the  assignee  under  a  bill  of  salci  objected, 
that  under  this  rule  no  other  claimants  could  be  brought 
forward. 

'  George  appeared  for  the  execution  creditor. 

Parke,  B« — I  think  the  assignees  must  now  be  made 
a  party  to  the  rule,  and  it  must  be  enlarged  until  the 
claimant  under  the  bill  of  sale  consents. 

Erie  then  offered  to  bring  into  Court  4/Zl.  2s.  6ef.,  the 
amount  of  the  levy,  on  having  the  goods  delivered  up. 

Parke,  B, — ^You  must  bring  into  Court  the  value  of 
the  goods. 


RooKE  v.  Sherwood. 

JjAILLER  shewed  cause  against  a  rule  which  had  been  a  notice  ord»- 
obtained  by  Humfrey  for  setting  aside  an  interlocutory  "^^^^IZ 

the  country  at 
150  miles'  distance  on  the  day  the  declaration  is  stated  to  be  filed,  is  regular. 
A  motion  to  set  aside  a  Judgment  as  irregular  for  being  signed  too  early  on  the  13th,  no- 
tice of  declaration  not  having  been  given  till  the  5th,  was  held  lo  be  answered  by  an  aflSHavit 
that  the  notice  was  served  on  the  4th;  though  it  was  not  shewn  whether  the  notice  was  served 
on  that  day  before  or  after  declaration  filed. 

BBg 
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1835.        judgment  .with  costs  for  irregularity^  on  the  ground  that 
Rooks        '^  ^^  Signed  too  early.     The  affidavit  in  support  of  the 
«•  rule  alleged,  that  the  declaration  was  filed  on  the  4th  of 

November^  and  notice  of  its  being  filed  was  not  giten  to 
the  defendant  till  the  5th,  he  living  at  a  distance  of  one*" 
hundred  and  fifty  miles  from  London,  The  judgment  was 
signed  on  the  13th.  The  affidarit  in  answer  alleged, 
that  the  defendant  was  personally  served  on  the  4th  with 
a  notice  of  a  declaration  filed  that  day.  It  was  admitted; 
that  the  notice  was  served  before  it  could  be  possibly 
known  whether  the  declaration  had  been  filed  or  not;  but 
it  was  contended,  that  it  was  the  constant  practice,  and 
that  it  was  done  to  save  time. 

Humjrey,  in  support  of  the  rule,  contended  that  it  was 
an  improper  practice,  as  the  notice  must  have  been  sent 
ofi^ before  the  declaration  was  filed,  and  the  party  serving 
the  notice  could  not  know  whether  it  was  true  or  not; 
and  it  was  not  now  shewn  at  what  time  of  the  day  the 
notice  was  served  or  the  declaration  filed,  or  that  the  no- 
tice was  served  after  the  declaration  was  filed. 

Parke,  B. — ^In  strictness  the  time  ought  to  have  been, 
stated,  but  as  the  attention  of  the  other  side  was  not 
called  to  the  precise  time,  the  affidavit  in  support  of  die 
rule  alleging  that  the  service  was  on  the  5th,  which  is 
positively  contradicted,  the  ground  of 'the  motion  fails. 
I  think,  therefore,  that  the  rule  should  be  discharged. 

Alderson,  B. — I  am  of  the  same  opinion.    The  service 

of  the  notice  of  declaration  was  correct,  according  to  the 

practice. 

Rule  discharged. 
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Buxton  v.  Squires. 

X  HIS  was  an  application  under  the  compulsory  clauses  |f  (^e  twenty 
of  die  Lords'  Act,  82  Geo.  2,  c.  88,  s.  16.  *^y»'  »*»»*"  ^ 

'  '  '  a  pruoner  un- 

der the  Lords' 

'    Humfreyt  for  the  prisoner,  objected  that  the  notice  was  the  first  day  of 
insufficient.    It  was  dated  October  U,  1885,  and  it  re-  ^^^'}l^' 

'  '  not  be  com- 

quired  the  defendant  to  appear  within  the  6rst  seven  days  polled  to  appew 
next  ensuing  the  expiration  of  the  notice  (a).  The  words  term. 
of  the  act  are,  that  **  such  creditor  is  hereby  authorized  to 
require  such  prisoner  (on  giving  twenty  days'  notice  in 
writing  to  him  that  such  creditor  designs  to  compel  such 
prisoner  to  give  into  the  court,  within  the  first  seven  days 
uf  the  term  which  shall  next  ensue  the  expiration  of  the 
said  twenty  days,  upon  oath,  a  true  account  in  writing 
of  all  his  real  and  personal  estate,)  to  discover  and  deliver 
up  his  estate,*'  &c.  In  reckoning  the  twenty  days,  the 
time  must  be  reckoned  exclusive  of  the  first  day,  and  in- 
clusive of  the  last,  according  to  the  usual  mode  of  com- 
puting time,  and  according  to  the  eighth  rule  of  Hilary 
Term,  2  Witt.  4  (6),  which  directs  the  first  day  to  be  ex- 
cluded, and  the  last  day  to  be  included,  in  computing  the 
time  on  rules.  Here  the  twenty  days  (excluding  the  iSth 
of  October^  the  day  of  giving  the  notice)  would  include 
the  Sod  of  November f  the  first  day  of  this  term;  and  then 
the  only  question  is,  whether  the  word  '*  which,"  in  the  act, 
refers  to  the  last  antecedent  word  ''term,"  or  to  the  pre- 
vious words  ''  seven  days ;"  for  if  it  refers  to  the  **  term," 
the  insolvent  cannot  be  brought  up  till  next  term.  Upon 
this  point  Hayward  v.  Priest  (c)   is    a  direct  authority 

(a)  The  prisoner  was  brought  &  Scott,  388,  S.  G.     The  Court 

up  on  Saturday,  the  7th  of  No-  are  there  made  to  say,  that  the 

vember.  words  "within  seven  days  of  the 

(hi)  Ante,  Vol.  1,  p.  200.  next  term  "  must  be  taken  with 

(c)  Ante,  Vol.  2,  p.  737;   3  M,  reference  to  the  last  antecedent; 
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1835.        that  **  which  "  refers  to  the  last  antecedent ;  and  it  was 
"    '  there  held  by  the  Court  of  Common  Pleas^  that  if  the 

Buxton  "^ 

••  twenty  days  expire  on  the  first  day  of  a  term,  the  prisoner 

is  not  bound  to  appear  in  that  term. 

White^  on  behalf  of  the  creditor,  contended,  that  the 
prisoner  was  bound  to  appear  in  the  present  term;  and  he 
relied  upon  two  cases,  Dereuzy  ▼.  Gordon,  M.  T.  S7  Geo. 
3,  cited  in  Chitty's  Statutes^  Vol.  1,  p.  582,  note  (c),  where 
the  notice  expired  on  the  18th  of  November j  within  the 
term,  and  the  prisoner  was  brought  up  on  the  26tb ;  and 
Lawrence,  J.,  held,  that  this  was  regular,  although  the 
seven  days  were  within  the  same  term  in  which  the  notice 
expired.  Joneses  case,  cited  in  Chapman^s  Practice^  316, 
is  to  the  same  effect,  the  notice  there  having  expired 
¥rithin  the  term;  and  Parke,  J.,  in  the  Bail  Court,  held  it 
sufficient. 

Lord  Abinoer,  C.  B. — It  is  clear,  that,  in  reckoning  the 
twenty  days,  the  first  day  of  this  term  ought  to  be  included, 
and  therefore  the  only  question  is,  whether  the  words  of 
the  act ''  which  shall  next  ensue,**  coming  after  the  words 
**  within  the  first  seven  days  of  the  term,**  refer  to  the 
word  ''  term,'*  which  is  the  last  antecedent,  or  to  the  pre* 
vious  words  '*  seven  days."  I  am  of  opinion,  that  they 
refer  to  the  last  antecedent,  '*  term  ;'*  and,  consequently, 
that  the  prisoner  cannot  be  brought  up  till  next  term. 

Parke,  B. — Joneses  case  appears  to  have  been  decided 
by  me,  on  the  authority  of  a  previous  decision  to  the  same 
effect,  by  Mr.  Justice  Btdler.    In  the  later  case  of  Hay- 

this  is  evidently  a  mistake;  the  "  which  shall  next  ensue,"  eomiag 

words  of  the  act  are, ''  within  the  after  the  words  ''  within  the  first 

first  seven  days  of  the  term  tohkh  seven  days  of  the  term/'  refenred 

shall  next  ensue/'  &c.;  and .  the  to  the  last  antecedent  '*  term/'  or 

doubt  waS|  whether   the  words  to  the  previous  word  ^'  days.*' 


M1CHABLMA8  TBRM»  6  WILL.  IT. 

ward  V.  Priesit  the  Court  of  Common  Pleas  have  put  a* 
different  construction  on  the  act,  which  I  think  is  the 
true  one,  and  that  the  words  "  which  shall  next  ensue  *" 
refer  to  the  last  antecedent  '*  terni.**  This  application  is, 
therefore,  too  early. 
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Alderson,  B.— I  am  of  the  same  opinion.     I  agree 
with  the  opinion  of  the  Court  in  Hayward  v.  PriesL 

GuRNEY,  B. — The  "next"  term  harnot  arrived,  and 
the  plaintiff  is  therefore  too  early. 

The  prisoner  was  remanded  (a). 


fa)  In  Rogers  v.  Peckham,  ante, 
Vol.  3,  p.  142,  1  Scott,  121,  the 
Court  of  Common  Fleas  again  put 
the  same  construction  on  the  act. 


See  also  Acraman  v.  Harrison,  1  M. 
&  Scott,  240 ;  3  Bing.  154,  S.  C; 
Langdon  v.  Rotseter,  M'Clel.  6 ; 
13  Price,  186. 


Stanforth  r.  M'Cann. 

Addison  applied  that  an  exonereiur  might  be  en-  Before  bail 
tered  on  the  bail-piece,  the  defendant  having  in  lieu  of  J^J  "^  J^'J, 
bail  paid  in  the  debt,  and  S02.  for  costs,  under  the  7  &  8  ^«  time  for  ex- 

ry         A         »» 1  a  cepting  to  them 

Geo.  4,  C.  71,  S.  %*  has  passed,  the 

defendant  is  en- 
titled as  a  mat- 

Erle^  for  the  plaintiff,  opposed  the  application,  on  the  *®'*^'!|**^i®u 
ground  that  bail  above  had  been  put  in  on  the  2nd  ot  No*  with  a  sum  for 
vemoer,  and  notice  of  justmcation  given,  in  consequence  7  &  s  Geo.  4, 
of  which  an  expense  had  been  incurred  in  searching  for  Jherefiw?^'*"^ 
the  bail  and  preparing  notice  of  exception;  and  he  urged,  though  he  does 
that  notice  of  the  money  being  paid  in  not  having  been  money  until  af^ 
given  until  the  5th,  the  defendant  was  not  entitled  to  pay  in'though  not^ 
in  the  money  at  all,  or  at  least  not  without  the  leave  of  ^a'S2le***an?tiie 

plaintiff  has 
been  put  to  expense  by  searching  for  them,  and  making  inquiries,  the  defendant  is  not  liable  to 
pay  those  expenses,  but  they  are  properly  costs  in  the  cause. 
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the  Court,  and  upon  payment  of  the  costs  occasioned  hf 
bail  above  having  been  put  in. 

GuRNEY,  B.  {a),  expressed  an  opinion^  that  the  costs 
ought  to  be  costs  in  the  cause;  but,  having  some  doubt 
about  ity  desired  it  to  be  mentioned  to  the  full  Court. 

Addison  on  the  following  day  renewed  the  application. 
— ^He  contended,  that  the  defendant  had  a  right  to  pay  in 
the  money  at  any  time,  and  that  the  Court  had  no  power 
except  under  the  act,  the  words  of  which  were  general, 
**  that,  in  all  cases  where  any  defendant  shall  have  been 
arrested,  it  shall  be  lawful  for  him,  instead  of  putting  in 
and  perfecting  special  bail,  to  deposit  and  pay  into  Court 
the  sum  indorsed  on  the  writ,  together  with  SOL  for  costs^ 
and  also  to  enter  an  appearance  within  such  time  as  he 
would  have  been  required  to  put  in  and  perfect  special 
bail,  according  to  the  course  of  the  said  Court.**  No  mo- 
tion is  necessary  to  be  made  to  the  Court,  except  where 
the  defendant,  having  put  in  and  perfected  special  bail,  is 
desirous  of  paying  in  the  debt  and  costs  to  exonerate  those 
bail;  but  before  special  bail  perfected,  he  contended  that 
it  was  a  matter  .of  right  for  the  defendant  to  pay  in  the 
debt  and  costs,  and  that,  if  any  incidental  costs  had  been 
incurred,  they  would  be  costs  in  the  cause.  .  Here,  bail 
above  were  put  in  in  due  time,  on  the  2nd  o(  November, 
merely  to  prevent  an  assignment  of  the  bail-bond ;  on  the 
4th  the  money  was  paid  in,  and  on  the  5th  notice  was  given 
to  the  plaintiff. 


Erie. — ^The  words  pf  the  act  are,  **  instead  of  putting 
in  and  perfecting  (he  bail."  Here,  bail  above  were  put  in, 
and  costs  were  unnecessarily  occasioned  by  that  act;  those 
costs,  therefore,  are  in  the  discretion  of  the  Court,  and 
ought  to  fall  upon  the  defendant. 

(a)  Sitting  alone. 


M*Cann« 
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Parke,  B. — This  is  a  matter  of  very  frequent  occur-  1835. 
rence,  and  it  appears  to  me,  at  present,  that  the  defendant 
cannot  pay  in  the  debt  after  bail  above  have  been  put  in,  jf. 
without  the  leave  of  the  Court,  upon  the  same  principle 
that  bail  cannot  be  changed  without  leave;  but  the  case 
may  stand  over,  in  order  that  a  search  may  be  made  for 
authorities. 

On  a  subsequent  day,  Erie  said  he  had  been  unable  to 
find  any  express  authority;  and  he  contended,  that,  the 
act  having  made  an  express  provision  for  a  case  where  the 
defendant  has  perfected  bail,  in  which  case  it  directs  that 
a  motion  shall  be  made  to  the  Court,  and  the  other  clause 
only  giving  leave  to  pay  in  the  debt  in  lieu  of  putting  in 
and  perfecting  bail,  this  was  not  a  case  within  the  act, 
and  that  the  money  could  only  be  paid  in  as  a  matter  of 
favour ;  and  he  argued,  that  the  bail  was  to  be  considered 
as  perfected  quoad  the  defendant,  until  they  are  excepted 
to,  which  in  this  case  had  not  been  done. 

Addison^  eontrd,  cited  Newman  v.  Hodson  (a),  Rowe  v. 
Softly  (6),  and  Siraford  v.  Love  (c),  as  being  somewhat  in 
point,  and  in  the  two  latter  of  which  cases  it  was  held, 
that  the  act  being  for  the  benefit  of  defendants,  ought 
to  be  construed  liberally  in  their  favour ;  there  is  nothing 
in  the  words  of  the  act  to  prevent  the  defendant  from  pay- 
ing in  the  debt,  though  bail  are  put  in,  for  the  words  of 
the  act  are  **  in  lieu  of  putting  in  and  perfecting  bail." 
If  the  bail  had  come  up  to  justify  and  failed,  the  costs  at- 
tendant thereon  would  have  been  costs  in  the  cause ;  here 
the  plaintifi*  had  twenty  days  to  except,  and  until  that 
time  had  passed  it  could  not  be  said  that  the  bail  had 
justified. 


((1)  2  B.  &  Adol.  422.  (b)  6  Binf^.  634 ;  4  Moore  &  P.  464. 

(c)  Ante,  Vol.  3;  p.  593. 


870 


1835. 


Stamforth 
M<Cahn. 


CASSB  ON  POINTS  OF  PRACTICE,  BXCH. 

liord  Abinobr,  C.  B.— It  appears  to  me,  that  these 
costs  ought  not  to  be  thrown  on  the  defendant,  bat  that 
they  are  properly  costs  in  the  cause.  Supposing  the  de- 
fendant had,  instead  of  paying  in  money,  rendered  to  pri- 
son, or  had  given  fresh  notice  of  bail,  who  had  justified, 
the  plaintiflT would  not  have  had  these  costs;  and  the  only 
difference  is,  that  the  plaintiff  is  now  in  a  better  situation 
by  having  the  money  itself  in  Court. 


Parks,  B. — I  think  my  first  impression  was  wrong,  and 
that  the  defendant  had  a  right  to  pay  in  the  money  until 
the  time  for  excepting  to  the  bail  had  gone  by,  because 
until  then,  it  could  not  be  said  that  the  bail  were  perfected, 
and  the  defendant  would  have  been  at  Uberty  to  have 
changed  the  bail. 

Alderson,  B. — I  am  of  the  same  opinion. 

Rule  absolute  for  an  exoneretur. 


Forster  t7.  Kirkwall. 

It  18  sufficient  xJCODSONtnoved  to  make  a  Judge's  order  which  had 
for  miiLng*a™^*  been  obtained  in  vacation,  and  which  had  not  been  com- 
Jndge*B  order  a    plied  with,  a  rule  of  Court.     He  also  applied  for  an  at- 

rule  of  Court,        f  '  .  . 

and  for  an  at-  tachmcnt  thereon,  and  referred  to  a  case  in  the  King's 
^hment  there-  ^^^^  g^jj  ^^^^^^  ^f  HtnchcUffe  s.  Jones{d),  in  which 

Mr.  Justice  Coleridge  was  of  opinion,  that,  though  the  ap- 
plication  for  making  the  order  a  rule  of  Court  and  for  an 
attachment  might  be  made  at  the  same  time,  yet  that  it  was 
necessary  there  should  be  two  rules.  He  said,  that  some 
difference  of  opinion  existed  on  the  point,  but  he  submit- 
ted t])at  the  rule  of  Court  ought  to  be  in  existence  before 


(a)  Ante,  p.  86. 
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an  attachment  could  properly  be  applied  for  for  diaobedi-^        1835. 
ence  to  it. 

Parke^  B. — I  think  there  is  no  necessity  for  two  rules. 
One  rule  will  be  sufficient.  If  it  was  necessary  to  perfect 
the  contempt  by  making  the  Judge's  order  a  rule  of  Court, 
there  would  be  a  reason  for  having  two  rules,  but  the 
contempt  was  complete  before* 


Lord  Abinobr,  Aldbrson  and  Gurney,  Bs.,  ex- 
pressed the  same  opinion,  that  one  rule  was  safficient  (a). 

•Rule  accordingly. 

(a)  That  seems  to  have  been  the  opimon  of  this  Court  in  Howell  ?. 
BuUeel^  ante,  Vol.  3,  p.  99. 


Leneram  v.  Goold. 

\yHANNELL  shewed  cause  against  a  rule  which  had  A  defendant 
been  obtained  by  Hurlstone  for  setting  aside  the  verdict  retted  in  Im- 
for  the  plaintiff,  and  for  a  new  trial,  on  the  ground  that  ^han^^^jJiS^ 
a  proper  notice  of  trial  had  not  been  given  to  the  defen*  having  accepted 

111*  declaration 

dant.  The  rule  was  obtained  on  the  ground  that  the  with  notice  to 
defendant  being  resident  in  Ireland  at  the  time  the  notice  Says,  without 
of  trial  was  ffiven,  he  ought  to  have  had  fourteen  days*  <»*y«f^o"» 

®         '  ®  ^       went  over  to 

notice,  instead  of  which  only  eight  days'  notice  bad  been  irBiand,  and 
given.     In  answer  to  the  rule,  it  was  objected,  that  there  notice  of  trial 
was  no  affidavit  by  the  defendant  himself  or  his  attorney,  ][i"^J^i„^  ^ 
but  only  an  affidavit  by  two  persons,  who,  as  was  sworn  i'f»*^oru  Upon 

''  *■  .an  application 

by  the  plaintiff's  attorney,  were  the  defendant's  bail.    It  for  a  new  trial, 
appeared  from  the  affidavits  in  answer  to  the  rule,  that  ^"beii^rad- 

dent  in  Ireland^' 
he  was  entitled 
to  fourteen  days'  notice,  and  not  merely  to  eight  days,  which  had  been  given,  the  Court  refused 
to  interfere,  the  affidavit  in  support  of  the  rule  merely  stating  that  the  defendant's  residence  was 
then,  and  had  been  for  some  time  past,  in  Corkt  but  it  did  not  explain  how  he  came  to  be  in  Lon- 
don at  the  time  of  the  arrest,  nor  where  his  general  place  of  residence  was. 


Leneram 
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1835.        the  action  was  on  a  bill  of  exchange  against  the  defendant 
as  acceptor;  that  the  only  plea  was,  that  the  bill  was  not 
V.  accepted  by  the  defendant^  and  the  proof  of  the  defen- 

dant's handwriting  was  by  the  usual  admission  of  the  de- 
fendant's attorney  to  save  expense :  that  the  defendant  was 
arrested  in  London ;  that  only  four  days'  time  to  plead 
was  given,  and  no  objection  was  made ;  and  that  though 
when  the  notice  of  trial  was  served,  the  defendant's  attor^ 
ney  said  it  was  irregular,  he  did  not  say  that  the  defendant 
was  in  Ireland^  and  it  was  sworn  that  the  defendant  was 
in  London  from  June  to  September.  It  was  contended, 
therefore,  that  the  rule  must  be  discharged,  as  there  was 
nothing  to  shew  that  the  defendant's  being  in  Ireland  was 
not  casual  and  temporary ;  it  not  being  alleged  that  the 
defendant  whilst  he  was  in  London  was  only  temporarily 
resident  there. 

Hurlstone,  in  support  of  the  rule. — It  is  not  denied 
that  the  defendant  was  in  Ireland  at  the  time  the  notice 
of  trial  was  given ;  the  affidavit  in  support  of  the  rule  ex- 
pressly says  *'  that  the  defendant's  residence  is  now,  and 
has  been  for  some  time  past,  in  Cork.**  The  defendant, 
therefore,  being  in  Ireland,  was,  according  to  all  the  au- 
thorities, entitled  to  fourteen  days'  notice  of  trial.  No 
affidavit  could  be  obtained  from  the  defendant  himself  in 
time,  because  he  was  absent  in  Ireland.  Nothing  has 
been  done  by  him  to  waive  his  right  to  the  full  notice  of 
trial ;  the  four  days'  time  to  plead  was  not  objected  to  be- 
cause it  was  perfectly  regular,  the  defendant  then  being 
in  London;  and  if  the  defendant's  being  merely  tempora- 
rily resident  in  Ireland  is  sufficient  to  deprive  him  of  the 
full  notice  of  trial,  it  is  not  to  be  assumed  against  him,  upon 
these  affidavits,  that  Ireland  is  not  his  usual  place  of 
residence. 

Parke,  B.— We  ought  to  be  well  satisfied  that  the 
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defendant  is  permanently  resident  in  Ireland  before  we        1836. 
make  audi  a  rule  as  this  absolute.  "^  ^    " 

Lknbham  ' 

Lord  Abinger^  C.  B — I  think  there  ought  to  have  been        Ooold. 
a  more  satisfactory  affidavit  either  from  the  defendant 
himself  or  his  attorney.    There  is  nothing  to  shew  that 
the  defendant  may  not  return  next  week  to  London. 

Alderson,  B. — The  defendant  ought  to  have  shewn 
that  while  resident  in  London^  he  was  only  temporarily 
resident. 

GrURNEY,  B.,  concurred. 

Rule  discharged,  costs  to  be  costs  in  the  cause. 


MiLLiGAN  r.  Thomas. 

J.  HIS  was  an  action  for  goods  sold  and  delivered,  to  OnmoviDgeo 
which  the  defendant  had  pleaded  non  tistutnpsit;  and  at  ^^^  ^J^?' 
the  trial,  before  the  under-sheriff,  a  verdict  passed  for  ^^^^  the  an-  • 

aU     Ji   r     J      i.  der-fheriff,  on 

tne  deienaant.  an  objection 

founded  upon 
the  pleading^ 

Lwnley  obtained  a  rule  nm  for  setting  aside  the  ver-  '^  *'  "^*  °«<^- 

1  :i     .  11,  .  .      sary  to  have  an 

diet,  on  the  ground  that  payment  could  not  be  given  m  affidavit  of  the 
evidence  under  this  plea  in  bar  of  the  action,  and  that,  as  ^p^ua  it 
the  sale  and  delivery  of  the  goods  was  proved,  the  plea  of  " c*©****  ^  ^ 
$um  assumpsit  admitted  that  something  was  due.  Paymentcan- 

not  be  given  in 
evidence  under 

ChanneU  shewed  cause.— He  objected  that  the  pleadings  ^^]^^\^^ 
did  not  appear,  as  the  rule  was  only  drawn  up  on  readinfg  ^^  <b«  ^^on. 
the  under-sheriff's  notes  and  two  affidavits. 

Parke,  B. — On  moving  for  a  new  trial,  the  postea 
is  always  supposed  to  be  in  Court,  and  no  affidavit  fs 
required  of  the  pleadings,  and  there  is  no  reason  for  inak- 
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1835.  ing  any  distiDCtion  between  a  cause  which  is  tried  before 

'*'"'^' — '  the  under-sheriff  under  the  Writ  of  Trial  Act,  and  a  cause 

*  MlLLIGAH 

e.  tried  before  a  Judge  at  Nisi  Prius. 


Thomas. 


Lord  Abinger,  C.  B. — ^The  action  is  still  in  this  Courts 
though  the  trial  took  place  in  another  Court. 

Channell  admitting  that  he  could    not   support   the 
verdict — 

The  Court  made  the  rule  absolute. 

Rule  absolute  (a). 

(a)  See  Shirieff  ▼.  /oeoftf,  ante,  p.  136;  and  2  Scott,  157,  S.  C. 


Doe  d.  Smithers  9.  Roe. 

A  decUration  in  \jrALE  moved  for  judgment  against  the  casual  cjector. 

tiOed^by  mis*-  ^be  declaration  was  dated  August  ],  1835;  but  the  de- 

Te™.Tw!^l!  <5l«>^arion  was  intitled  Trinity  Term,  6  WiU.  4.    The  no- 

4,  instead  of  ticc  was  to  appear  in  Michaelmas  Term  next  following. 

5  WiU.  4, 
bat  dated 

Jug.  1, 1835,         Per  Curiam. — You  may  take  your  rule.    The  tenant 
dent  to  warrant  could  not  be  misled  by  the  mistake  in  the  title  of  the  de- 

aruleforjudg-     -l^-a^ion 
ment  against        CUirauon. 

the  casual  Rule  granted. 

Rector.  ^ 


Eyans  v.  Deleoal. 
An  attorney       JBeNDERSON  obtained  a  rule  nisi  calling  upon  the 

having broaght       ,  .     .«•  i       ii 

an  action  for       plaintiff  to  shew  cause  why  the  defendant  should  not  be 

his  bill  of  costs, 
which  was  de- 
tended  by  the  client,  on  the  ground  of  negligence,  was  ordered  to  give  to  the  defendant  a  copy  of 
a  case,  with  the  opiiuon  of  counsel  thereon,  (which  had  been  procured  for  the  defendant  by  the 
plaintiff  as  his  attorney),  at  the  defendant's  expense,  or  to  deliver  up  the  case  itself  on  being  paid 
the  costs  which  the  plaintiff  claimed  in  respect  of  such  case  and  opinion. 
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allowed  to  inspect  (unless  the  plaintiff  should  give  a  copy         1835. 

of  it)  a  .case,  with  the  opinion  of  Sir  John  Campbell^ 

the  Attorney-General,  thereon,  and  why  he  should  not 

have  four  days'  time  to  plead  after  such  inspection  or 

copy  had  been  granted.    The  action  was  by  an  attorney 

for  the  balance  of  his  bill  of  costs,   part  having  been 

paid  on  account.    The  defence  intended  to  be  set  up 

was,  negligence  on  the  part  of  the  plainti£^  and  the  case 

and  opinion  in  the  plaintiff's  posession  were  drawn  and 

taken  by  the  plaintiff  as  attorney  for  the  defendant,  and 

the  plaintiff  claimed  a  lien  upon  them.    The  affidavits 

stated,  that  there  was  a  good  defence  to  the  action  on  the    • 

merits,  but  especially  on  the  ground  of  negligence,  and 

that  it  was  necessary  to  have  an  inspection  of  the  case 

and  opinion. 

Tyndale  shewed  cause. — ^He  compared  this  to  the  case 
of  Rowe  and  others  v.  Hawden  (a),  which  was  an  action 
by  shipowners  against  their  broker;  and  upon  an  applica- 
tion by  the  plaintiffs  to  compel  the  defendant  to  allow  them 
to  take  a  copy  of  a  letter  which  the  defendant  had  received 
as  broker,  touching  the  adventure  in  which  the  ship  was 
to  have  been  employed,  the  Court  of  Common  Pleas  re- 
fused to  interfere,  saying,  that  it  was  merely  fishing  for 
evidence.  Lord  v.  WomUeighton  (6)  is  an  authority  to 
shew  that  the  defendant  having  a  lien  upon  these  papers 
is  not  bound  to  give  them  up,  or  to  allow  an  inspection, 
until  the  costs  are  paid.  But,  as  the  defendant  contends, 
thatj  through  the  plaintiff's  negligence,  he,  the  defendant, 
is  not  bound  to  pay  the  plaintiff,  these  papers  cannot  be 
considered  to  be  the  defendant's  property,  and  therefore 
he  has  no  right  to  claim  an  inspection. 

Lord  Abinobr,  C.  B. — I  think  the  defendant  is  entitled 

(a)  1  M.  &  P.  334 ;  4  Blag.  539,  S.  C.  (b)  1  Jacob,  580. 
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to  an  inspection :  he  may  want  the  case  for  the  purpose 
of  shewing  the  negligence  of  which  he  complains. 

Parke,  B. — ^The  case  and  opinion  are  clearly  the  pro- 
perty of  the  clienti  whether  the  attorney  have  been  guilty 
of  negligence  or  not.  Lord  v.  Wotmleighton  was  a  dif* 
ferent  case.  The  plaintiff  must  furnish  a  copy  at  the  de- 
fendant's expensci  or  the  defendant  may  pay  Che  attor- 
ney's charges  for  the  case  and  opinion,  and  he  will  then 
be  entitled  to  have  the  original  delivered  up  to  him. 

Rule  absoIutCi  without  costs. 


Where  a  defen- 
dant was  ar- 
rested for  20^ 
and  upwards, 
and  the  jury 
gave  only  172. 
1^9.',— Held, 
that  the  defen- 
dant was  en- 
titled to  costs 
under  the  43 
Geo.  Z,  c.  46, 
a.  3,  it  appearing 
that  the  plaintiff 
had  first  sent  in 
a  bill  for  the 
above  sum,  and 
had  afterwards 
added  2/.2«.  for 
goods  supplied, 
which  had  been 
returned  as 
unsuitable, 
there  being  rea- 
son to  believe 
that  the  plain- 
tiff had  added 
that  sum  to 
make  up  an  ar- 
restable 
amount. 


Sutton  v.  Burgess. 

JL  HIS  was  a  motion  under  the  43  Geo.  S,  c.  4<>/s.  3^  to 
tax  the  defendant  his  costs,  he  having  been  arrested  for  90k 
and  upwards^  and  the  plaintiff  having  recovered  only  17£ 
19#.  lOcf.  From  the  affidavits  it  appeared,  that  the  plain- 
tiff was  a  surgeon  and  apothecary,  and  had  attended  on 
the  defendant  and  supplied  medicines,  and  amOngst  other 
things  had  sent  her  a  pair  of  stays,  which  he  had  adviiled 
her  to  wear.  The  plaintiff  first  sent  in  a  bill  for  the 
amount  which  the  jury  gave  him,  and  in  which  bill  there 
was  no  charge  for  the  stays ;  but  shortly  before  the  arrest 
he  sent  in  another  bill,  adding  a  charge  of  ^h  ^.  for  the 
stays,  which  were  not  charged  in  the  first  bill,  and  thereby 
made  the  bill  amount  to  more  than  SO^  At  the  trial  a 
witness  was  called  for  the  defendant,  who  proved  that  the 
stays  could  not  be  worn  by  her,  because  thiey  were  too 
small,  and  that  they  had  been  returned ;  and  the  circum- 
stance of  two  bills  having  been  sent  in  was  also  com- 
mented upon  by  the  defendant's  counsel.  It  was  also  sworn 
in  support  of  the  rule,  that  the  plaintiff  came  with  the  ofii- 
cer  to  the  defendant's  residence,  and  that  the  officer  told 
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he^,- that, if  she  would  give  up  a  gold  wateh  to  the         1835. 

plaintiff  he  would  take  it  for  his  bill,  and  there  was  no 

affidavit   of  the  plaintiff's   to  contradict  this.    At  the 

trial  two  points  were  made  for  the  defendant— /fr«^,  that 

the  plaintiff  was  not  an  apothecary  ;  and^  seeondljf,  that 

be  was  only  entitled  to  recover  tlie  amount  of  the  first 

bill.    Tbe  jury  were  three  hours  deliberating,  and  found 

for  the  plaintiff  for  tbe  amount  of  the  first  bill  only. 

The  plaintiffyin  answer  to  the  rule^  swore  that,  the  stays 

bad   been  worn,   and   were  returned    in   a   state   unfit 

for  use;    that    he   had  paid   three    guineas  for   them, 

and  that  the  two  guineas  were  chaiged  for  the  use  of 

them. 

.  » 

Humfrey  wi^s  heard  agaipst  the  rule. 

Erie  and  SeweU  in  support  of  it. 

The  Court  were  of  opinion  that  no  reasonable  ground 
had  been  shewn  for  the  arrest,  for  the  two  guineas;  and 
that,  as  without  that  sum  there  would  have  been  no  arrest^ 
able  amoait,  the  rule  imght  to  be  absolute. 

Rule  absolute. 


Lewis  r.  Lyster. 

ji!l55I7MP^/2l— The  declaration  stated,  that,  whereas  To  an  action  on 

one  H.  J.  l^ouverie,  on  the  13th  dsiy  otApriif  1831,  made  change  by  an 

his  bill  of  exchange  in  writing,  and  directed  the  same  to  lEf^p2?fdi'c 

the  defendant,  and  thereby  required  the  defendant  to  pay  defendant 

^       ^  .  '^  ^    pleaded,  that 

after  it  became 
due  the  defendant  gave  to  the  holders  a  bill  for  a  laiger  turn,  and  that  they  accepted  it  in  satii- 
&ction  of  the  first  bill,  and  afterwards  indorsed  it  to  one  F,S^  to  whom  the  money  was  afterwards 
paid  in  satisftction  of  that  bill,  and  of  all  damages  sustained  by  the  platntifft  by  reason  of  its  non- 
payment, and  that  the  indorsement  to  the  plamtiff  of  the  first  UU  was  after  the  second  hill  had 
been  given :  but  tbe  plea  did  not  allege  that  the  second  bill  was  ntgotiah\e:^H$ld,  on  special 
demurrer,  that  the  plea  wasaiaflicieni 

VOL.  IV.  C  C  D.  P.  C. 
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18d5.  to  the  9Bid  H.  J.  B:%  order  the  sum  of  1652.  for  yahie 
received^  two  months  after  the  date  thereof*  which  period 
has  pow  ekipsed,  and  the  defendant  accepted  the  said 
billj  and  the  said  H.  J.  B.  indorsed  the  same  to  one  JoJm 
AUkidget  who  indorsed  the  same  to  the  plaintifiv  of  all 
which  the  defendant  then  had  due  notice^.and  promised 
th^  plain tifif  to  pay  the  amount  thereof  according  to  the 
tenor  and  effect  jthereof»  and  of  his  acceptance  thereof^ 

Plea. — ^And  the  said  defcmdanty  by  W.  W..  his  attorney, 
as  to  the  first  count  of  the  said  declarationt  says,  that  the 
plaintiff  ought  not  to  have  or  maintain  bis  aforesaid  action 
thereof  against  him,  because  he  says,,  that,  long.befone  the 
said  bill  of  exchange  became  due  and  payable,  according 
to  the  tenor  and  efiect  thereof,  the  said  H»J*B,  (the 
drawer  of  the  said  bill  of  exchange)  duly  indorsed  the 
same  to  one  A»  C,  who  afterwards,  and  also  long  before 
the  said  bill  of  exchange  became  due  and  payable,  in* 
dorsed  the  same  to  certain  persons  using  the  name,  style, 
and  firm  of  Braiihwaiie  %  Jone^  who  afterwards,  and  be- 
fore it  became  due  and  payable^  indorsed  the  aama  to  one 
Cliawner^  in  whose  possession  tiie  said  bill  of  exchange 
at  the  time  it  becai^e  due  and  payable,  accosding  to  the 
tenor  and  effect  thereof,  remained  and  continued.  And 
he,  the  said  Ckaumeri  when  the  said  bill  of  exchange  be- 
came due  and  payable  as  aforesaid,  so  being  the  holder 
thereof  as  aforesaid,  caused  the  same  to  be  presented  to 
the  said  defendant,  for  payment  of  the  said  sum  of  money 
therein  mentioned ;  but  default  being  made  in  payment 
thereof,  the  said  Chaumer  afterwards,  and  before  either  of 
the  said  supposed  indorsements  in  the  said  first  count  men* 
tioned,  returned  the  said  bill  of  exchange  to  the  said  per- 
sons using  the  name,  style,  and  firm  of  B.%J.ba  afore- 
said. And  the  said  bill  of  exchange  remained  and  pop- 
tinued  in  the  possession  of  those  last-mentioned  persons^ 
who  thenceforth,  and  until,  and  at  the  Jtimeof  thedis-^ 
charge  and  satisfaction  of  the  amount  thereof,  as  herein^* 
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after  mentionedy  semained  and  contiDned  holders  of  the         18S6. 
said  bill,  aad  eatilied  to  receive  the  said  sum  of  money 
dierein  meotiooed^    And  the  said  defendant  farther  saith, 
diat  after warda»  and  long  before  the  commencement  of 
this  8uit»  and  before  the  supposed  indorsment  and  delivery 
of  the  said  biUof  exchange,  either  to  the  said  J.  A,,  in  the 
said  first  count  mentioned,  or  by  him  the  said  .^  ^«  to  the 
said  plaintiff,  as  therein  mentioned,  he,  the  said  defendant,' 
handed  over  and  delivered  to  the  said  persons  sousing 
the  name,  style,  and  firm  of  BraitkwaUe  8f  Janes  as  afore* 
sMd,  (so  then  being  the  holders  of  the  said  bill  of  ex* 
change  as  aforesaid),   and  those  last-mentioned  persons* 
then  aecepted  and  received  from  the  defendanti  a  oeHatn 
bUl  of  exchange,  in  writing,  drawn  by  the  said  H.J*  B. 
upon,  and  accepted  'by  the    said  defendant,  at  three 
months'  date  from  the  S6th  day  of  Mdy,  18S1,  forSOOl., 
value  received,  in  fiill  satis&ction  and  discharge  of  the 
said  sum  of  money  in  the  said  bHl -of  exchange  in  the  said 
first  count  mentioned,  «nd  aB  •damages  >by  them  sustalined 
by  reason  of  the  non-payment  thereof  on*  the  day  when 
the  same  became  due  and  payable,  according  to  the  tenor 
and  eAwt  of  the  said  Utt  of  exchange,  as  aforesaid.    And ' 
h^,  the  said  defendant,  furlAier  says,-  that  afterwards,  and 
after  the  said  bill  of  ^exchange  ^fov  6001.  was  handed  over' 
and  delivered  to  the  said  persons  so>  using  the  name,  style, 
Mvd  firm  of  B.  ^J.,  to  wit,  on  the  day  and  year  last  afore- 
said, the  said  B.  %  J.  indorsed  and  delivered  the  said  last- 
mentioned  bill  of  exchange  to  one  Frederick  Sbagood ; 
and  that  afterwavds,  and  after  the  said  biU  of  exchange 
for  500/.  became  due  and  payable,  to  wit,  en  the  day  and 
year -aforesaid,  the  sind  Frederick  Seageod  theh  being 
the  holder  thereof,  and  envied  to  demand,  and  have,  and' 
receive  the  amount  thereof,  he,  the  sand  defendant,  paid 
to  the  said  JP*  S.  so  being  such  holder  of  the  sliid  last-' 
mentioned  bill,  a  certain  large  sumof  money,  to  wit,  the 
sum  of  5061.  lOf.,  in  fiill  satisfaction  and  dilcharge  of  the 

cc2 
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ia35.  said  sum  of  money  in  the  said  last-mentioned  bill  of  ex- 
change specified^  and  all  damages  by  the  said  plaintiff  by 
reason  of  the  non-payment  thereof  when  the  same  became 
due  and  payable,  according  to  the  tenor  and  eifect  of  the 
said  last-mentioned  bill  of  exchange.  And  the  said  de- 
fendant iiirther  saith,  that  the  said  bill  of  exchange  in  the 
said  first  count  of  the  said  declaration  mentioned  was  not 
transferred  or  delivered  to  the  said  John  Aldridge,  or  in- 
dorsed to  or  by  him,  until  and  long  after  the  said  bill  of 
exchange  became  due  and  payable,  nor  until  after  the  said 
persons  so  using  the  style  and  firm  of  B.  ^  J.,  and  so.be* 
ing  holders  thereof  when  the  said  bill  of  exchange  in  the 
said  first  count  mentioned  became  due  and  payable,  had 
so  accepted  and  received  the  said  billof  exchange  of  500/. 
in  full  discharge  and  satisfaction  of  the  said  bill  of  ex- 
change in  the  said  first  count  of  the  said  declaration  men- 
tioned, to  wit,  on  the  day  and  year  last  aforesaid ;  and 
this  he,  the  said  defendant^  is  ready  to  verify. 

Demurrer. — And  the  plaintiff,  as  to  the  plea  of  the  de- 
fendant by  him  first  above  pleaded,  says,  that  the  same  is  in- 
sufficient in  law;  and  for  causes  of  demurrerthe  plaintiff  says 
that  it  does  not  appear,  nor  is  it  stated  in  or  by  that  plea, 
that  the  said  bill  of  exchange  for  the  payment  of  500/. 
was  payable  to  the  order  of  the  said  B*  ^J*t  or  otherwise 
negotiable,  and  therefore  the  said  F*  S.  had  too  legal  right 
to,  or  interest  in,  that  bill,  or  was  entitled  to  receive  the 
amount  thereof,  and  give  any  acquittance  or  discharge  for 
the  same,  and  therefore  it  does  not  appear  that  the  bill 
has  ever  been  legally  paid  or  satisfied.;  and  also,  for  that 
it  is  in  that  plea  stated,  that  the  defendant  paid  to  the 
said  F.  S.  the  said  sum  of  5062.  10#.  in  satisfaction  of  da- 
mages by  the  plaintiff,  by  reason  of  the  non-payment 
thereof;  whereas  it  does  not  appear  that  the  plaintiff  was 
entitled  to  any  damages  by  reason  of  that  non-payment, 
and  that  averment  is  in  other  respects  unintelligible  and 
informal,  and  the  said  first  plea  is  in  other  respects  bad 
and  insufficient. 
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The  grounds  of  demurrer  stated  in  the  margin  were,  that  1^35. 
the  first  plea  did  not  allege  that  the  5002.  was  payable  to 
B.  8f  J.*s  order,  so  that  it  did  not  appear  that  Seagood 
had  a  right  to  receive  payment  thereof.  Also,  that  it  was 
alleged  that  Seagood  received  the  payment  in  satisfaction 
of  damages  by  the  plaintiff  by  the  non-payment  thereof, 
when  the  plaintiff  bad  nothing  to  do  with  it. 
.    Joinder  in  demurrer. 

Humfrey^  in  support  of  the  demurrer,  contended  that 
the  plea  was  bad  for  not  shewing  that  the  second  bill  was 
negotiable ;  and  unless  it  was,  the  indorsement  to  Fredc' 
rick  Skagoodw9L9  Yoid;  and  that,  unless  the  second  bill  of 
exchange  was  negotiable,  it  was  no  satisfaction  of  the 
first  bill,  which  was  negotiable ;  and  also  that  there  was 
nothing  to  shew  that  the  plaintiff  was  not  a  holder  for  value. 
The  defendant,  he  urged,  should  have  withdrawn  the  first 
bill  from  the  hands  of  Braithwaiie  %  Jones. 

Petersdorff,  contrd,  was  stopped  by  the  Court. 

Parke,  B. — I  think  the  plea  would  have  been  good  if 
it  had  stopped  with  that  part  of  it  where  the  payment  of 
the  £06^  10s,  is  averred :  but  the  plea  further  alleges,  that 
that  sum  was  paid  in  satisfaction  of  the  first  bill,  which 
was  not  indorsed  to  the  plaintiff  till  after  it  was  due,  and 
after  the  then  holders  had  accepted  the  600/.  in  satisfac- 
tion.    The  judgment  must  be  for  the  defendant. 

BoLLAND^  Albsrson,  and  Gurney,  Bs.,  concurred. 

Judgment  for  the  defendant. 
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T 


WiTHAM  V.  GOMPERTZ. 


In  an  affidavit     J,  HIS  was  a  fule>fi>r  settinff  aside  an  order  of  BoBand, 

of  debt  against     -oii.t*  •!  %        % 

the  drawer  or  B.,  by  wtHcb  the  bai|-bond  bad  been  ordered  to  be  can- 
Mil  ofezchange,  celled^  upon,  entering  a  common  appeararice^  on  the  ground 
idle  '"fi^fciu^  °^  ^^®  insufficiency  of  the  affidavit  to  hold  to  bail.  The 
by  the  acceptor,  action  was  brought  by  an  indorsee  against  the  drawer; 
a  presentment"  ^b^  affidavit  was  in  the  foUowing  form :  Francis  Witham, 
or  notice.  ^f  Q^^y^^  /„„  Square,  in  the  county  of  Middlesex,  clerk 

to  William  Witham,  of  the  same  place,  gentleman,  maketh 
oath  and  saith,  that  Henry  Gamperix  b  justly  and  trulj 
indebted  to  the  said  W.  W.  m  2S0L,  for  principal  moMy 
due  to  the  said  W,  W.,  as  indorsee  of  a  bill  of  exchange^ 
drawn  by  the  said  Henry  Oompertn  on  Mr.  George 
PhibbSf  for  the  payment  of  the'  said  sum  of  850/.,  to  the 
order  of  the  said  Hj  G.,  at  a  day  now  past,  and  by  the 
said  H.  G.  indorsed  to  the  said  W.  W;  and  which  said 
bill  hath  been  refused  payment  by  the  said  George 
Phibbt. 

Wordsworth  shewed  cause. — He  contended  that  the 
affidavit  was  insuffitient,  for  want  of  shewing  that  the  bill 
was  presented  to  the  acceptor  when  it  became  due ;  and  he 
relied  upon  Simpson  v.  Dick  {a),  in  which  it  was  estpressly 
determined  that  an  affidavit  against  the  drawer,  merely 
stating  that  the  bill  still  remained  due  and  dWing,  without 
any  averment  of  a  presentment  or  notice,  was  insufficient ; 
and  three  other  cases  were  there  cited  to  the  same  point : 
Buckworth  r.  Levy  (b),  Cross  v.  Morgan  (c),  and  Banting 
V.  Jadis{d).  Here  no  acceptance  is  stated,  nor  that  any 
notice  of  non-pajrment  was  given  to  the  defendant,  nor  is 
it  even  stated  that  the  bill  is  now  overdue  and  unpaid ; 

(a)  Ante,  VoL  3,  p.  73).  (c)  Ante,  Vol.  1,  p.  122. 

(6)  6  Moore  &  P.  23 ;  7  Bing.       {d)  lb.  445. 
261;  ante,  vol.  1,  p.  211. 
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fVeedoA  v.  M(6Aey{a)t  ^^ohch,  u  the  only  case  on  the  other        ld35. 

side,  appears  t6  have  undergone  Very  little  consideration  w,tham 
at  the  time,  -  and  it  was  cited  in  the  subsequent  case  of  «- 

Simpwn  %i  Diet,  which  Was  decided  contrary  ta  it* 


Humfretff  in  support  of  the  rule* — Thisre'  has  been  no 
case  in  which  it  has  been  held  that  it  is  necessary  to  aver 
a  presentment  or  notice.    In  Buckwarih  r.  Le^jf^  no  de- 
fiiult  of  the^  acceptor  was  shewn.     Boianquet^  3.,  sa^s, 
*"  1  rest  on  the  ^uild  that  it  is  jpart  of  the  ordinary  form 
of  affidavit  in  sin  actibn '  ag^nst  the  drawer/to  allege  the 
default  of  the  acceptor;  and  a  party  who  neglects  to  adopt 
the  ordinary  form,  has  no  claim  to  the  favour  of  the 
Court  ;'*  and  ^Me^on,  J.,  says,  '*  the  moment  there  has 
been  a-'defiintt  on  the  part  of  the  acceptor,  the  drawer 
becomes  liable,  and  it  is  not  Necessary  Ibr  the  affidavit'  to 
go  futther,  tbe  rest  is  tilatter  6f  definice/'    ^be  present 
affidofit  does  follow  the  form    given  in  the  books    of 
practice.    Iti  Tidtfs  Appendix,  the  affidavit  merely  con- 
tains tiris  allegation,  *'  and  which  said  bill  hath  been  re- 
fused aceiapttoce  (orpayment)  by  the  said  O.  H.**    It  has 
never  been  contended  that  it  is  necessary  to  allege  notice; 
and  yet  the  drawer  is  no  more  Kable  where  there  has  been 
a  want  of  notice  than  he  is  where  presentment  in  due  time 
has  been  neglected ;  both  are  equally  necessary ;  and  there- 
fere,  unless  the  affidilvit  is  to  contain  all  the  particulars  of 
a  deckration,  it  Ought  to  be  sufficient  to  iedlege  that  the 
acceptor  has  made  a  default,  by  which  the  deponent  in 
effect  ai^rs,  diat  the  necessary  requisites  have  been  com- 
plied with.     Many  bills  are  accommodation  bills,  where 
no  presentment  or  notice  is  in  general  necessary ;  but  ne 
difference  is  ever  made  in  the  form  of  the  affidavit  ordebt. 

fVeedon  v.  Medley  is  etpressfy  in  point;  it  was  there  held 
to  be  unnecessary  to  allege  either  preiElentment  or  nodce, 

(a)  Ante,  VoL  2,  689. 
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1835.         and  that  is  consistent  with  the  earlier  case  of  Bradshaw  r. 

WiTHAM       Saddingian  (a)/   The  difficulty  has  arisen  from  supposing 

^'  that  the  Court  of  Common  Pleas  had  held  that  it  was  tie- 

OOMTSKTZ*  1  1  rn  1 

cessary  to  aver  a  presentment,  whereas  that  Court  merely 
held  that  the  affidavit  must  shew  a  default  by  the  acceptor ; 
here  the  affidavit  does  shew  sucli  a  default     . 

.  Lord  Abihger,  C.  B* — It  is  not  necessary  that  this  affi- 
davit should  allege  an.  acceptance,  but  I  certainly  had 
some  doubt  whether  it  ought  not  to  have  shewn  a  pre- 
sentment; upon  the  whole,  however,  I  think  that  the  affi- 
davit is  sufficient 

Parke,  B. — There  certainly  ^s  a  difficulty  in  saying  that 
it  is  necessary  to  shew  a  presentment,  and  yet  that  notice 
need  not  be  shewn,  both  being  equally  reqqisite  to  fix  the 
liability  of  the '  drawer ;  but  I  have  often  refused  to  dis- 
charge defendants,  where  the  only  objection  to  the  affi- 
davit was,  that  notice  was  not  averred.  On  the  other 
hand,  it  is  necessary  to  give  a  greater  effect  to  the  word 
''indebted;"  and  we  must  go  the  length  of  saying,  that  the 
meaning  of  the  affidavit,  which  wants  those  averments, 
really  is,  that  such  a  presentment  and  notice  have  been 
given,  or  that  there  is  an  excuse  for  not  giving  them. 
Upon  the  whole,  I  think  that  it  is  not  necessary  to  allege 
a  presentment  or  notice,  and  that  we  had  better  abide  by 
the  form  as  given  by  Mr.  Tidd,  which  has  been  acted,  on 
for  so  many  years.  It  certainly  was  a  mistake  to  suppose 
that  the  Court  of  Common  Pleas  considered  it  necessary 
that  a  presentment  should  be  shewn;  all  that. that  court 
decided  was,  that  it  was  necessary  to  shew  a  default  by  the 
acceptor.  Upon  this  affidavit  I  think  an  indictment  for 
perjury  would  lie,  if  in  point  of  fact  the  defendant  is  not 
liable,  in  consequence  of  the.  want  of  due  presentmient 
or  notice. 

(a)  7  Eist,  94. 
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Alderson,  B, — I  think  there  is  a  sufficient  primd  facie         1835. 
debt  shewn  on  the  face  of  this  affidavit^  and  that  it  is  safer       witham 
to  adhere  to  a  precedent  which  h&s  been  in  use  for  a  great  «• 

GOMPERTZ* 

niany  years.  Upon  a  review  of  the  authorities^  I  adhere 
to  the  opinion, expressed  by  this  Court  in  *Weedon  v. 
Medley^   ,    .         . 

.   GuRNEY^  B. — I  am  of  the  same  opinion. 

» ■  •     • 

Rule  absolute  (a), 
(a)  Vide  Irving  r.  HeaUm,  C.  P.,  H.  T.  1856,  post. 


Doe  d.  Protheroe  v.  Roe. 

jErLE  moved  to  set  aside  a  judgment  signed  against  the  Where  «  decia- 

dasual  ejector,  on*  the  groiuid  that  there  had  not  been  a  mentwasscrred 

proper  service  of  the  declaration.    There  was  an  aflSdavit  ^euman^hf 

of  the  tenant  in  possession  and  his  two  sons,  in  answer  to  poMeMioii,up(m 

.•*«,-i..  «.i  1.  .  .*°  affidarlt  that 

the  affidavit  of  service,  which  stated  that  the  person  who  the&therwaa 

served  the  declaration  went  to  the  house  on  the  afternoon  |he  time^"^^^ 

of  the  SI  St  of  October,  and  there  saw  the  tenant's  son,  who  p®"'!  refoscdto 

'  '  interfere,  on 

said  his  father  would  be  home  in  an  hour;  that  he  after*  counter  affida- 

wards  saw  the  father  come  home,  and  then  left  the  decla*  not  at  home, 

ration  with  the  son  for  his  father.      The  affidavit,   in  onb^nJl^nd, 

answer,  denied  that  the  father  had  ever  kept  out  of  the  not  to  avoid  ser- 

.  vice,  the  affida* 

way  to  avoid  being  served ;  that  he  was  not  at  home  when  vitsnot  nega- 

th^  declaration  was  left ;  that  he  left  his  house  at  4  o'clock  [Ln^^^^'uie  ^ 

on  the  SI  St,  on  business,  and  did  not  return  till  Sunday,  declaration  to 

'  '  ^'  thefiitherbe* 

the  1st  of  November.  fore  the  Srst 


day  of  term. 


;  Parke,  B. — The  father,  does  not  swear  that  he  did  not 
get  the  declaration  before  the  first  day  of  term  (a).  The 
affidavits  do  not  exclude  the  possibility  of  the  son  having 
givenit  to  him,  and  if  he  did,  we  should  not  interfere. 
He  had  better  appear. 

Rule  refused. 
(a)  November  2nd. 


CASS8  ON*  MIVTB  iDf  ,P«,M:T1CE>. JCXCH. 


HowBLL  and  Soott,  Assignees,  &c«>  f  •  Bowers. 
Toa«ci>#/aciaf  SciRE  fuciot.    DedBLVBtiom-^Ckurmartienskire,  to  Wit. 

in  this  Court  on 

ajadgmentob-  --^^iir  Lofd  the  King  seat  to ,lu8.  sheriff '>of  Carmar^ 
c^urt  ^Gi^t  ihenshire  his  writ  close  in  these  words,  to  wit»  WiBkm 
f'^bditk!?^"  the  Fourth,  by  the  grace  of  God  of  the  united  kingdom 
by  the  11  Geo.  4  of   Gteoi  BrUoin  Ktidi  Ireland  King,  defender  Of  the 


&  1  WiU  4 

C.70,  the  de-  faitb»  &C.  To  the  sheriff  of  Carmarthenghire,  greeting. 
[hi?*by  Ae*****  Whereas  John  Waters  and  David  Jones,  heretofore  and 
practice  of  the     before  the  nassibff  tX  a  cerlsin  act  -of  pairlianient  made 

Court  of  Great  ,  .       ,      «  i»   i  -  i.  a 

Session,  an  affi-  and  passed  m  the  first  year  of  the  reign  of  our  Sovereign 
hUve  b^n  firat  Lord  WilUam  the  Fourth,  intituled, "  An  Act  for  the  more 
made  of  the      effectual  Administration    of  Justice    in    England   and 

amount  of  the  ^ 

debt  really  d;ue^  Wolfis^  that  IS  to  8ay,'on  the  24th  day. of  Sepiemb^, 
been  done :^^  1329»'io  the  court  of  Great  Session,  held  in  and  for 
dl'muwet  M  w  wunty  of  Carmarthen,  before  N.  G.  Clarke  and 
veil  because  it  JE.  Goiflbum,,  esquires,  our  Justicea  then  duly  aaaigned  to 
matter  of  prac*  hoU  pleas  in  ouT'saQbd  CouTt  of  Great  Session,  by  the 
^^'  MacdoT^  consideration  and  judgment  iof  the  same  Court »  recovered 
was  in  (act     .  against  Henry  Bowers  their  damages  to  8502.,  and  ^also 

abolished  with        «»  •^  «» 

the  Court;  and  5L9e»  3c(.  for  their  costs  and  charges  by  the  said  Court 
mode  of  making  of  Great  Sessiou  adjudged  to  the  mi.  John  IVmiereanA 

^Lub^lu  ^^^^  *^<^'*  ^^^^  ^^^^  ^^^'^^ '  ^^^  ^^  damages, 
by  motion  u>      cqst9,  aod  chaigos,  in  the  wluile  amounted  to  855^  Ss.  &L, 

the  discretion  of 

the  Court,  who  wbcrcof  he  was  convicted,  as  by  the  record  and  proceed- 
dn^m^^r  ^8^  thereof,  which  have  been  duly  transferred,  under  and 
affida?itt»bc     by  virtue  of  the  said  act,  from  our  said  Oourt  of  Great 

made,  or  not,       '  ^      ^ 

as  might  ap-  Session,  into  our  said  Court  of  Exchequer  bere  at  Weet" 
underwear-  nUnster,  and  which  still  remain  in  our  same  Court  of 
cumMances.       ^wchequer,  manifestly  appears.    And  whereas  after  the 

recovery  of  the  said  judgmeut,  and  before  any  exeeutioa 
thereupon  made,  the  said  Jolm  Waters  and  David  Jones 
.  boeane  bankrupts,  and  one  Thonuu  Howell  and  one 
Thonuu  Scott  were  appointed  assignees  of  the  estate 
and  effects  of  the  said  John  Waters  and  David  Jones, 
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according  to  the  aeverkl  statates  concerning  bankrupts^  .183S* 
as  we  have  been  informed  and  given  to  understand :  and 
now  on  behalf  of  the  said  Thomas  Howell  and  Tiama$ 
Scoii,  as  assignees  as  aforesaid  in  our  said  C^urt  of  Ex^ 
chequer 9  we  «re  informed  that,  although  judgment .  was 
so  given  as  aforesaidy  yet  that  execution  thereon  stiU 
remains  to  be  made  to  them»  whereof  the  said  T« .  H. 
and  T.  S.  have  humbly  besought  us  to  provide  them,  as 
such  assignees  as  aforesaid/  a  proper  remedy  in  this  be- 
half; and  we,  being  willing  that  those  things  which  were 
rightly  done*  in  our  said  Court  of  Great  Session,  before 
the  passing  of  the  said  act  should  have  due  execution^ 
command  you  that,  by  honest  men  of  your  bailiwick,  you 
should  make  known  to  the  said  Henry  Bowers  that  he 
he  before  tbe  Barons  of  our  said  Exchequer  at  Wesi^ 
minster,  on  the  3rd  day*  of  November  next  coming,  to 
shew  if  he  bath  or  can  say  any  thing  for  himself  why  the 
said  T.  H.  and  T*  S.,  as  such  assignees  as  aforesaid, 
should  not  have  execution  against  him  upon  the  said 
judgment  for  the  damages  aforesaid,  according  to  the 
force  and  effect  of  the  said  recovery,  if  it  shall  seem 
expedient  to  him  so  to  do;  and  in  what  manner  you 
shall  execute  this  our  writ,  make  known  to  the  Barons 
of  our  said  Exchequer  at  ffestminster,  on  the  said  Srd 
day  of  November^  and  have  there  the  names  of  diose  by 
whom  you  shall  so  make  known  to  him,  and  this  writ;  at 
which  day,  before  the  Barons  of  our  said  Court  of  Ex^ 
chequer  at  Westminster i  came  here  the  said  71 H.  and 
T*  S.^  by  WighUsiek  Roberts,  their  attorney ;  and  the 
sheriff,  to  wit,  Thomas  Morris^  esq,,  sheriff  of  the  county, 
returned  to  the  Barons  of  the  said  Court,  that  the  said 
Henry  Bowers  had  nothing  in  his  bailiwick,  whereby  he 
could  cause  him  to  be  summoned,  and  that  he  was  not  to 
be  found  in  the  same ;  and  the  said  H.  B.  being  solemnly 
demanded  ,^  comes  by  W,  L*  fVhitmore,  his  attorney,  and 
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1835.  hereupon  the  said  71  H.  and  71  S.  pray  that  execution 

^^"^"^^     ^  may  be  adjudged  to  them»  as  such  assignees  as  aforesaid,  of 

p.  the  damages  aforesaid,  according  to  the  force  and  effect 

fiowERg.  ^j.  ^jj^  ^^j J  recovery,  &c. 

Plea. — And  the  said  H.  Bowers^  by  fV.  L.  W.  his 
attorney,  comes  and  says,  that  the  said  T.  H,  and 
T.  &- ought  not  to  have  execution  against  him  on  the 
same  judgment,  because  he  says  that  the  said  judgment 
in  the  said  Court  of  Great  Session  was  recovered  therein 
on  and  by  default  of  the  appearance  of  him  the  said  H.  B.f 
in  and  to  an  action  of  debt,  commonly  called  debt  on  a 
concesiit  solvere;  and  that,  by  the  rule  and  practice  of  the 
said  Court  of  Great  Session,  established  and  prevalent 
in  the  said  Court  at  and  from  the  time  of  the  commence- 
ment of  the  said  action,  until  and  at  the  time  of  the  re* 
covering  of  the  said  judgment  therein,  and  from  thence 
until  the  time  of  the  passing  of  the  said  act  of  parliament^ 
in  case  of  judgment  by  default  of  the  appearance  of  the 
defendant  in  an  action  of  debt,  commonly  called  debt  on 
a  concessit  solvere,  no  valid  execution  could  issue  against 
the  defendant  upon  such  judgment,  unless  an  affidavit 
had  been  previously  made  by  the  plaintiff  in  such 
action,  before  a  judge  of  the  said  Court  of  Great  Ses-^ 
sion,-  during  the  time  of  the  Great  Session,  or  before  a 
person  authorissed  by  special  commission  for  that  purpose, 
daring  the  vacation,  on  verification  of  the  amount  of  the 
debt  justly  due  from  the  defendant  to  the  plaintiff  in  such 
action ;  and  the  said  H*  B.  further  says,  that  no  such 
affidavit  has  ever  been  made  by  the  said  «7.  W.  and  2).  J., 
or  either  of  them,  pursuant  to  the  said  rule,  and  practice 
of.  the  said  Court  of  Great  Session,  in  verification  of  the 
amount  of  the  debt  justly  due  and  owing  from  the  said 
H.  B.  to  the  said  J.  W.  and  D.  J*  in  the  said  action,  in 
which  the  said  judgment  was  so  obtained  by  them  against 
him  as  aforesaid ;  and  this  he  the  said  H»  B^  is  ready  to 
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▼erify ;  wherefore  he  prays  judgment  if  the  said  ST.  W.  and         ldd5.  . 
T.  S.  ought  to  have  execution  on  the  said  judgment 
against  him  the  said  defendant. 

Demurrer.^-And  the  said  T.  H.  and  T.  S.  say,  that 
tbe  plea  of  the  said  Henry  by  him  above  pleaded  in  bar, 
is  not  sufficient  in  law,  and  they  shew  to  the  Court  here 
the  following  causes  of  demurrer,  that  is  to  say,  that  the 
said  Henry  has  in  his  said  plea  pleaded  mere  matter  of 
practice  of  the  said  Court  of  Great  Session,  the  same' 
not  being  pleadable  in  bar ;  and  for  that  the  said  Court 
of  Exchequer  is  not  bound  by,  and  will  not  take  notice 
of,  the  practice  of  an  inferior  jurisdiction ;  and  for  that 
the  said  Henry  has  in  his  said  plea  attempted  to  raise 
an  immaterial  issue,  inasmuch  as,  for  any  thing'  that  ap*. 
pears  to  the  Court  here,  the  said  J,  W,  and  D,  «7.  may 
yet  make  such  an  affidavit*  as  is  stated  in  the  said  plea 
to  be  necessary,  according  to  the  practice  mentioned  in* 
the  said  plea,  early  enough  to  comply  with  the  said  prac-^ 
tice;  and  for  that  the  matter  of  the  plea  is  prematurely 
advanced ;    and  for  that  the  effect  of  the  act  of  parlia- 
ment in  the  plea  mentioned  or  referred  to,  was  to  give 
the  said  Court  of  Exchequer  exclusive  power  and  juris* 
diction  over  the  said  suit,  proceedings,  and  judgment,  and' 
exclusive  discretion  to  regulate  the  issuing  of  execution 
thereon^  and  the  proceedings  in  such  execution  ;  and  for 
that  it  is  at  most  discretionary  with  the  said  Court  of 
Exchequer,  and  not  compulsory,  to  require  such  affidavit 
as  in  the  said  plea  is  mentioned;   and  for  that  a  non-* 
compliance  by  the  said  J.  W.  and  D.  J.  with  the  alleged ' 
practice  in  the  said  Court  of  Great  Session,  would  at  most' 
furnish  only  ground  for  application  to  the  said  Court  of 
Exchequer ^  when  the  said V.  ^  and  D,J.  should  here- 
after proceed  to  execute  the  said  judgment  without  having 
previously  made  such  affidavit  as  in  the  said  plea  is  men- 
tioned ;  and  for  that  the  said  plea  is  in  other  respects 
defective  and  insufficient. 
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1889,  Joinder  in  demurrer. 


Sir  fV.  W.  Fotteit,  for  the  demurrer.— This  is  an  attempt 
to  plead  the  practic;^  of  the  Court  of  Grreat  Session  to  a 
scire  facias  in  this  Court  By  the  act  of  U  Geo.  4  & 
1  WiU»  4»  c.  70,  &(.  14»  all  suits  and  proceediiigs  then  :de-. 
pending  in  the  Court  of  Great  Sesnon  are  tran^Brred 
into  this  Court,  and  they  are  directed  to  he  dealt  with  add. 
decided  according  to  the  practice  of  thjs  Court,  or  of  the 
Court  of  Great  Session ;  and  by  ru}e  4  of  this  Court,  of 
Michaelmas  Term,  1  WilL  4,  it  is  ordered,  that  in.  case) 
any  interlocutory  or  final  judgment  shall  have  been  signed, 
in  any  of  the  said  Courts  ahojKsh^d  hj  that  .act,  the.- 
phuntiff^  on  filing  a  certificate  of  such  juigmeoH,  shaU  bch 
at  libejrty  to  proceed  thereon,  in  Ipke  manner  as  if  judge- 
ment had  been  signed  in  this  Court.  .When  this  caae  came 
before  the  Court  on  a  former  occasion,  upon  a  plea  of  nul 
tiel  record  to  the  scire  facias^  the  question  was,  whether; 
the  siut  was  to  be  considered  as  depending,  and  the  Court, 
held  that  it  was  (a).  The  plaintifi^  is  now  proceeding 
according  to  the  practice  of  this  Court,  and  therefore  the 
practice  of  the  Court  of  Great  Session  cannot  be  intro- 
duced into  this  suit,  nor  can  it  be  pleaded. 

The  Court  then  called  upon 

« 

E.  V.  WilliamSf .  to  support  the  plea. — ^This  is  a 
scire  facias  for  the  purpose  of  infovmmg  the  Court  why 
execution  should  not  issue  on  th^  judgment. .  The  plea 
does  shew  a  reason  why  the  Court  should  not  allow  eze* 
cution,  and  great  injustice  inay  be  done  if  the  defendaiM;  -. 
b  unable  to  avail  himself  of  the  fact  there  stated.  It  is  ad- 
mitted to  be  the  practice  of  the  Court  of  Gf  eat  i$e$sipo»  that, 
before  execution  could  issue,  an  a£Sdavit  of  the  amount  of 

(a)  iSee  the  case,  ante.  Vol.  3,  p.  805. 


MICHABIiMAft  TSRM,  6  WILL.  IT*  891 


delit  really  due  namt  have  bee'n^  made,  and  it  was  abfto-  1635. 
lutely  neoesMiry' that ' this  should  be  done/ because  the 
judgmelit  was  for  a  Moitiihal  sum.  Thb  particular  case 
has  not  been'proTidM  fbr  by  the  act,  and  the  question  it, 
whether  this  Court  will  allo#  execution  ti>  be  taken  out 
for  a  noikiinal  sum.  It  is  not  for  the  defendant  <o  apply  to 
this  Comrti  it  is  the  plaintiiF  who  ahmildliave  applied,  and 
have  bad  that  done  wbidi  was  necessafy  to  make  his -right 
to  hbve  exiMMrtion  complete.  As  to  the  objection  that  the 
practice  of  the  Court  cannot  be  pleaded)^  it  has  beea  held 
that  it  may,  where  the  merits  of  the  case  ase  invohred  in 
it  In  Dudlow  v.  Waichham(a),  which  was  scire  facias 
againit  bail  upon  their  recognisanee,  they  pleaded  that  no 
ea»  sa.  was  duly  sued^  returned,  end  filed  against  the 
principal,  aocordtiig  to  the  custom'  and  practice  of  Ihe' 
Court,  and  it  was  held  to  be  a  good  y^Xesa*  So  here,  the 
plaintiff  has  no  right  to  issue  execution,  without  first 
maldng  an  affidavit  of  the  debt :  that  is  admitted  by  the 
demurrer,  and  the  defendant  therefore  is  entitled  to 
judgaie»t. 

Lord  Abinobr,  C.  B.— I  am  of  opinion  that  the  plaintiff 
is  entitled  to  Judgment.  The  defendant  should  have  ap- 
plied to  the  Court  to  know  whether  they  thought,  that,  in 
this  particular  case,  the  practice  of  the  Court  of  Grreat 
Session  ought  not  to  have  been  adopted  in  preference  to 
the  practice  of  this  Court,  as  the  act  expressly  leaves 
it  to  the  discretion  of  this  Court  which  practice  shall  be 
adopted.  At  present,  the  suit  being  in  this  Court,  the  plea 
is  no  answer. 

I 

Parke,  B. — ^There  are  two  objections  to  the  plea : — 
firsts  this  is  a  mere  matter  of  practice ;  and,  secondly ^  the  . 


(a)  16  East,  39,  and  see  Darling  v.  dumey,  ante,  Vol.  2,  pp.  101, 
234. 
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1836: 


act  'has  expressly  abolished  the  Courts  of  Great  Ses^ 
sioti/  and  with  them  the  practice  of  those  Courts ;  a 
discretion  being  reserved  to  this  Court  only,  (and  not  to 
the  defendant),  whether  they  will  adopt  in  the  particular 
suit  as  the  practice  of  this  Courtj  what  formerly  was  the 
the  practice  of  the  Court  of  Great  Session*  The .  de- 
fendant should  have  made  an  application  to  the  equitable 
jurisdiction  of  the  Court.  It  cannot  be  said  as  a  general 
rule,  that  all  matters,  as  well  legal  as  equitable,  which 
shew  that  execution  ought  not  to  issue^  can  be  pleaded  to 
a  scire  facias* 


Aldeb60N»  B.— -I  am  of  the  same  opinion.  It  has 
been  thought  by  some,  that  there  should  be  a  writ  .of 
inquiry,  even  after  a  judgment  in  debt:  but  no  injury 
need  be  apprehended  in  this  case  (a). 

GuRNEY,  B*  concurred. 

Judgment  for  the.  plaintiff;  and  time  for  apply- 
ing to  the  Court  was  refused. 


• 

(a)  The  judgment  in  tlie  Conrt     amount  of  a  bill  of  exdumge, 
of  Great   Seision  was    for  the     with  interest  end  costs. 


GooDRiCKE  and  Another  r.  Turlby  and  Others. 

Al  rule  fiisi  was  obtained  on  behalf  of  the  defendant's 
bail  by  Archbold,  for  setting  aside  the  proceedings  by  the 
plaintiff  against  them  on  the  bail-bond,  on  payment  of 
costs,  and  upon  the  usual  affidavits  that  bail  above  had 
been  put  in  and  perfected,  and  that  the  application  was 
for  the  indemnity  of  the  bail,  &c. 


Where  a  rule 
has  been  ob* 
tained  on  an 
affidavit  which 
if  defective, 
in  not  having 
a  proper  Jurat, 
the  party  mov- 
ing cannot, 
when  cause  is 
■hewn,  and  the 

otjection  taken,  remove  the  effect  of  it,  by  producing  a  freah  affidavit  similar  to  the  first,  with  a. 
proper  jurat ;  the  proper  way  is  to  reswear  the  original  affidavit,  and  the  Court  will  enlarge  the 
rule  for  that  purpose,  or  allow  the  new  affidavit  to  be  filed. 


TURLET. 
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J.  JervUj  before  shewing  cause,  took  an  objection  to  the         1835. 
aflSdavit  on  which  the  rule  was  moved.    The  affidavit  was     Q^pp,i,cug 
made  by  three  persons,  and  their  names  were  not  inserted  «• 

in  the  jwalf  as  required  by  an  express  rule  of  T*  T. 
1  Geo.  4. 

ArehboU^  in  answer  to  this  objectioui  produced  another 
affidavit)  which  he  said  was  precisely  like  the  first,  and 
containing  no  new  matter,  except  that  the  jurat  contained 
the  names  of  all  the  deponents.  He  contended  that  he 
had  a  right  to  use  this  affidavit,  on  the  authority  of  Scd^ 
loway  V.  Whorewood  (a),  where,  upon  a  rule  to  shew 
cause,  several  new  affidavits  being  offi^red  in  support 
of  the  rule,  the  C!ourt  held  that  they  might  be  received ; 
and  they  took  this  distinction  between  affidavits  contain- 
ing new  matter,  and  those  which  only  confirmed  what  was 
alleged  and  sworn  to  in  the  affidavits  used  on  moving  for 
the  rule ;  that>  in  the  latter  case,  they  might  be  used,  but 
not  in  the  former*  The  affidavit  now  produced  is,  in  fact, 
nothing  but  a  copy  of  the  first  affidavit  properly  sworn, 
the  original  being  filed,  so  that  it  could  not  be  got  at  to 
be  re-sworn  by  the  deponents,  who  reside  in  the  country. 

Pa&kb^  B. — ^The  officer  says^  that  application  ought 
to  have  been  made  to  re-swear  the  original  affidavit ;  and 
though  the  case  cited  is  not  misapplied,  yet  the  modern 
practice  is  certainly  different,  because  the  party  who 
shews  cause  must  take  an  office  copy  of  the  affidavit  filed, 
and  then  a  new  affidavit  is  brought  forward  by  surprise, 
which  the  other  party  has  not  seen,  and  has  had  no 
opportuni^  of  examining  or  comparing. 

Archbold  then  applied  for  time  to  re-swear  the  original 
affidavit,  which 

(a)  2  Salk.  461. 

VOL.  IV.  D  D  D.  P.  C. 
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1836.  J.  Jervis  opposed,  on  the  authority  otPUOips  v..  Hutch- 

inson  (a),  which  was  a  motion  to  set  aside  a  bail-bond ; 
o.  and  on  shewing  cause,  a  preliminary  objection  was  taken 

.that  the  affidavit  on  which  the  rule  was  moved  had  not  a 
proper  title,  and  an  application  was  then  made  .to  amend 
the  affidavit,  or  enlarge  the  rule ;  but  Liitledale,  J.,  after 
taking  time  to  consider,  with  respect  to  the  proposed 
amendment,  said«  "  I  think  that  it  cannot  be  made.  How 
can  you  have  an  affidavit  dated  one  day  in  support  of  a 
rule  several  days  old,  and  which  is  supposed  to  have 
been  granted  on  that  affidavit?  Great  inconsistency  would 
then  appear.  Then  it  is  said,  that  the  rule  may  be  en- 
larged; there,  also,  the  same  objection  will  arise^  because 
then  it  must  he  the  original  rule  which  is  discharged,  or 
made  absolute.''  Ultimately,  his  Lordship  discharged  the 
rule  without  allowing  an  amendment  or  enlargement 

Parke,  B. — It  appears  to  me,  that  there  wiU  be  no  in- 
consistency in  allowing  this  rule  to  be  enlarged,  to  give  the 
bail  an  opportunity  of  having  the  affidavit  re^swom;  to 
discharge  the  rule  would  be  only  productive  of  useless 
expense. 

The  other  Barons,  Bollano,  Alderbon,  and  Gurnet, 
eoncurred. 

Rule  enlarged,  for  the  purpose  of  getting  the 
affidavit  re-sworn. 

Archbald  subsequently  applied  for  leave  to  file  the  fresh 
affidavit,  in  lieu  of  re-swearing  the  original  affidavit,  the 
deponents  living  in  the  country,  and  the  new  affidavit 
being  perfectly  correct. 

(a)  Ante,  VoL  3,  p.  20. 
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The  CkNirt  granted  the  application,  lfi36. 


TURIiBT. 


GOOOMCIU 

On  a  Bubiequent  day»  the  new  affidavit  having  been      _    «• 
filed,  J.  Jervu  appeared  to  shew  causej  and  argued  that 
the  bail-bond  should  stand  as  a  security,  upon  an  affidavit 
that  the  plaintiffs  had  been  prevented  from  going  to  trial ; 
but  it  appearing  that  they  had  not  declared  de  bene  esse, 

The  Court  made  the  rule  absolute  merely  on  payment 
of  costs. 

Rule  absolute. 


Robinson  v»  Brooksbank. 

x^HANNELL  moved  to  set  aside    a   judgment  and  it  it  not  neeet- 
ezecution  thereon  for  irregularity,  on  the  ground  that  the  j^tTracy  who 
eognavii  on  which  the  judgment  was  signed  was  given  «t^^  on  be- 
by  the  defendant,  whilst  in  custody  of  a. sheriff's  officer,  toezpUinand 
no  attorney  expressly  named  by  the  defendant  being  pre*  ih^idmSethe 
sent  on  his  behalf,  and  attending  at  his  request,  to  inform  ^^^1^^^"^^* 
him  of  the  nature  and  efiect  of  such  cognovit.    From  the  mie  of  jj.  r.  s 

WiUm  4  c  72  in 

affidavits  it  appeared  that  Clarkson,  an  attorney,  called  writing' on  the 
at  the  defendant's  house,  and  told  him  that  a  friend  of  his  ^^^"'**^ 
outside  wished  to  see  the  defendant,  who  accordingly 
went  out,  and  was  then  arrested  by  the  sheriff's  officer ; 
that  the  three  then  went  to  a  place  five  miles  off,  where  the 
defendant's  attorney  lived,  and  the  defendant  sent  from 
tivifinn  where  he  was  for  the  attorney,  who  happened  not 
to  be  at  home ;  that  his  clerk  came,  who  proposed  to  put 
in  bul,  but,  at  the  suggestion  of  the  officer,  a  cognovit  was 
agreed  to  be  given,  and  the  officer  then  qaid  to  the  de- 
fendant, you  will  want  an  attorney ;  there  is  Mr,  Clarke 
son,  who  has  been  just  admitted,  and  be  can  make  the 
cognovit,  if  you  have  no  objection;*'  that  the  cognovit 
!^aa  prepared  by  Chrkson,  and   signed  by  the   defen- 

D  D^ 
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1835.        dantf  and  Clarkson  then  put  his  name  to  it,  as  attesting 

Robinson      witness  for   the   defendant,   and   as   his  attorney*     He 

••  referred  to  Walker  v.  Gardner  (a),  Fisher  v.  Papani- 

Bhooksbamk. 

cholas  (b)  and  BUgh  v.  Brewer  (c). 

Parke,  B. — In  BHgh  ▼•  Brewer^  the  defendant  went  to 
the  attorney's  office ;  here,  all  he  does  is  to  acquiesce  in 
Clarksofis  acting  for  him.  The  earlier  cases  upon  this 
subject  have  been  qualified  by  the  later  cases. 

Chatmell. — There  is  another  objection  to  the  cognovit 
that  the  attorney  in  the  attestation  does  not  declare  him- 
self, in  writing,  to  be  attorney  for  the  defendant,  and  that 
he  subscribes  himself  as  such.  In  Fisher  v.  Papanicholas, 
it  was  thrown  out  by  the  Court  that  that  was  necessary. 

Parke,  B. — I  think  there  is  nothing  in  the  last  objec- 
tion ;  quite  enough  has  been  done  here ;  a  verbal  declara- 
tion is  sufficient.  This  case  comes  very  close  to  BUgh  y» 
Brewer;  but  you  may  take  a  rule  on  the  first  point. 

BoLLAND,  Aloerson  and  Gurney,  Bs.,  concurred. 

Rule  refused  as  to  the  last  point.    The  rule  nisi 
upon  the  first  point  was  afterwards  abandoned. 

(a)  4  B.  &  Add.  371.  (c)  Ante,  Vol.  3,  p.  266 ;  1  C. 

{b)  2  Or.  Ifi,  M.  215 ;  ante.  Vol.      M.  &  R.  651. 
2,p.251,S.G. 


Duckworth  v.  Fooo. 

Id  order  to  ob-    -^  O MLINS ON  moved  for  leave  to  issue  execution  on  a 

tain  execaUon     judgment  obtained  after  verdict,  in  the  Court  of  Coin- 
on  a  jaogment    «      o  ' 

from  the  Court  mon  Pleos  at  Lancaster.    He  moved  merely  upon  a  certi- 

of  Common 

Pleas  at  Lan- 

easier,  nnder  the  4  &  5  WilL  4,  c.  62,  i.  31,  it  is  necessary  not  only  to  have  the  certificate  of  the 

prothoDOtary,  but  also  an  affidavit  that  the  diefendant  has  removed  his  person  or  goods,  or  both, 

0Bt  of  the  jnrisdictbn. 


•  • 
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ficate  of  the  prothonotary  of  that  Court,  not  having  an         1^35. 
affidavit  of  the  removal  of  the  defendant  out  of  the  juris-      ilobinbon 
diction,  or  of  any  search  having  been  made  after  him,  or  «• 

1  .  I         ini  1  .  1  1  .1  ./•  V        BBOOK8BANK, 

his  goods.  The  act,  he  said,  only  mentioned  a  certincate  (a). 

Per  Curiam* — You  must  have  an  affidavit  of  the  re- 
moval of  the  defendant's  person  or  goods  out  of  the  juris- 
diction. 

Rule  refused  (6). 


(a)The4&5W.4,c.62,8.dl, 
enacts,  *'that  whenever  a  plaintiff 
or  defendant  in  any  action  or  suit, 
in  which  judgment  shall  be  re- 
covered in  the  sud  Court  of  Com- 
mon Pleas  at  Lancaster,  shall  re- 
move his  person,  or  goods,  or  chat- 
tels from  or  out  of  the  jurisdiction 
of  the  said  Court  of  Common  Pleas 
at  Laneaster,  it  shall  and  may  be 
lawful  for  any  of  the  superior 
Courts  at  Westminster,  upon  a 
certificate  from  the  prothonotary 
of  the  said  Court  of  Common 
Pleas  at  Lancaster,  or  his  deputy^ 
of  the  amount  of  final  judgment 
obtained  in  any  such  action,  to 
issue  a  writ  or  writs  of  execution 


thereupon,  for  the  amount  of  such 
judgment  and  the  costs  of  such 
writ  or  writs  and  certificate,  to  the 
sheriff  of  any  county,  city,  liberty, 
or  place,  against  the  person  or 
persons,  or  goods  of  the  party  or 
parties,  against  whom  such  final 
judgment  shall  have  been  obtained, 
in  such  manner  as  upon  judg- 
ments obtained  in  any  of  the  said 
Courts  at  Westminster/' 

(b)  See  Lord  v.  Cross,  2  Ad.  & 
EIL  81,  where  it  was  held,  that, 
upon  an  affidavit  that  the  defen- 
dant has  removed  his  person  out 
of  the  jurisdiction,  the  Court  will 
only  allow  execution  against  his 
person,  and  not  against  his  goods. 


Lester,  Assignee,  &c«,  v.  Lazakus. 

X  HIS  was  an  action  of  debt  by  the  plaintiff,  as  assignee  An  assignee  of 
of  an  insolvent  debtor,  for  the  amount  of  a  bill  of  costs  JJioISil^y  t^'en- 
due  to  the  insolvent,  who  was  an  attorney.    The  plea  was,  ^^'^ilp  w^^ 

^  '  the  bills  of  costs 

due  to  the 
estate,  without 
delWeriog  signed  bills,  according  to  the  directions  of  the  2  Oeo*  2,  c.  23. 
Whether  «  bill  delivered  by  an  attorney,  without  mentJoning  the  Court  in  whidi  the  busi- 
ness is  done,  is  a  sufficient  compliance  with  the  2  Geo,  2,  quare.    Semble,  that  it  is. 
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1835.       **  never  was  indebted.**  An  objection  was  taken  at  the  trial. 


Lebtbk 


that  the  bill  of  coMs  which  was  delivered  was  insufficient, 
V.  inasmuch  as  it  did  not  specify  in  what  Court  or  Courts  the 

business  was  done.  The  objection  was  overruled,  and  the 
plaintiff  obtained  a  verdict,  with  leave  for  the  defendant  to 
move  to  enter  a  nonsuit. 


Mansel  moved  accordingly,  and  renewed  the  objection. 
He  referred  to  a  case  of  Hill  against  Wills  {a)  in  this 
Court,  where,  upon  the  same  objection  being  taken,  this 
Court  granted  a  rule  nisi,  but  the  rule  never  came  on 
for  argument ;  and  also  a  case  from  the  Northern  Circuit, 
upon  which  the  same  point  arose. 

The  Court  having  granted  a  rule  nisi, 

Mahon  shewed  cause. — ^The  question  whether  it  is  ne- 
cessary to  mention  the  Court  in  which  the  business  was 
done  does  not  arise ;  the  plaintiff  in  this  action  is  suing  as 
assignee  of  an  insolvent  debtor ;  he  could  only  make  out 
such  a  bill  as  he  found  in  the  insolvent's  books,  and  there- 
fore it  might  be  impossible  for  him  to  state  many  particu- 
lars which  would  be  necessary  to  be  shewn,  if  the  attorney 
himself  was  suing ;  the  statutes  requiring  bills  to  be  deli- 
vered nowhere  mention  assignees.  The  words  of  the 
3  Jac.  1,  c.  7,  are,  **  that  all  attorneys  and  solicitors 
shall  give  a  true  bill  unto  their  masters  or  clients,  or  their 
assigns,  of  all  charges  concerning  the  suits  which  they 
have  for  them,  subscribed  with  his  own  hand  and  name, 
before  such  time  as  they  or  any  of  them  shall  charge  their 
clients  with  the  same  fees  or  charges.**  In  Comb.  348, 
it  was  held  upon  this  statute,  that  an  executor  of  an  attor- 
ney might  sue  for  fees  without  a  signed  bill  having  been 
delivered.  The  words  of  the  statute  2  Geo.  S,  c.  23,  s.  23, 
which  is  intitled,  "  An  Act  for  the  better  Regulation  of 

(a)  Michaelmas  Term,  1834. 
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Attomeya  and  Solicitors/'  are,  "  that  no  attorney  or  solici- 
tor shall  coimaence  or  maintain  any  action  or  suit  for  the 
recovery  of  any  fees,  charges,  or  disbursements,  at  law  or 
in  eqnityi  until  the  expiration  of  one  month  or  more  after 
such  attorney  or  solicitor  shall  have  delivered  to  the  party* 
to  be  charged  a  bill  of  such  fees,  &c.y  whkli  bill  shall  be 
subscribed  with  the  proper  hand  of  such  attorney  or  soh- 
citor  respectively.*'  Upon  this  act  it  was  held  in  WeHon  v,< 
Poole  {a)f  that  the  words  "  attorney  and  solicitor"  ap- 
plied personally  to  him,  and  not  to  bis  executor,  and  that 
though  a  sixth  was  taken  off  the  bill  upon  taxation, 
the  executor  was  not  liable  for  the  costs.  In  Penson 
V.  Johnson  (b),  indeed,  the  Court  of  Commom  Pleas 
did^  in.  an  action  by  an  executor  of  an  attorney,  refer 
the  UU  to  be  taxed  (c) ;  but  in  the  case  of  BarreU  v. 


1835. 


(a)  2  Stra.  1056. 

{b)  4  TauBt.  724. 

(c)  In  this  case  the  motion  for 
referring  the  bUl  to  be  taxed  was 
opposed  by  Shepherd,  Seijt., on  the 
authority  of  two  cases  in  Barnes's 
Notes: — Lee,  ezeeutor,  v.  Knight^ 
p.  119,  where  a  motion  to  tax  the 
hill  upon  bringing  the  money  into 
Court  was  refused,  because  the 
plaintiff  was  executor;  and  Chap, 
pie,  executor,  v.  Chapman,  Id.  122, 
where  a  similar  motion  was  made 
and  refused,  the  Court  saying  "  It 
it  eotutanUy  denied  here."  These 
cases  in  tbe  Common  Pleas  would 
hove  been  a  sufficient  authority 
for  that  Court,  in  Penson,  execu- 
tor, V.  Johnson,  to  have  refused 
the  rule :  but  the  Court  said,  that, 
as  the  practice  was  otherwise  in 
the  King's  Bench,  they  would  act 
in  conformity  thereto,  and  they  or- 
dered the  bill  to  be  taxed.  About 
this  time,  and  for  some  years  afeer- 


wards,  the  Courts  entertained  an 
opinion  that  they  had  a  general 
power  over  attorneys'  bills,  inde- 
pendently of  the  acts  of  Parlia- 
ment, anS  could  order  any  bill  to 
be  taxed  or  not,  as  they  thought 
proper.  This  opinion  was  found, 
upon  investigation,  to  have  no 
foundation,  and  is  now  quite  ex- 
ploded. See  the  late  case  of  Doe 
d.  Palmer  v.  Roe,  ante,  p.  102, 
where  Coleridge,  J.,  takes  an  able 
review  of  the  cases  upon  the  sub- 
ject of  taxing  attorneys'  bills.  It 
is  plain,  therefore,  that  the  cases  in 
Barnes  had  the  law  on  their  side : 
and  as  tbe  Court  of  King's  Bench 
has  now  overruled  its  former  opi- 
nion ;  as  the  Courts  have  no  au- 
thority to  order  a  bill  to  be  taxed, 
except  under  the  statute ;  and  as  it 
has  been  expressly  determined  that 
executors  are  not  within  the  sta- 
tute, it  follows  that  Penson  v. 
Johntan  cannot  be  supported. 
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1B36.  Moms  (a)  it  was  held  by  Bwrough,  J.*  at  Niii  PritUp 
that  the  act  only  applies  to  the  attorney  himself  suing, 
and  not  to  his  executor,  and  that  the  latter  might  re« 
cover  in  an  action,  without  proof  of  a  bill  delivered 
under  the  statute.  The  principle  upon  which  those 
cases  were  decided  applies  equally  to  an  action  by 
an  assignee.  In  this  case  it  was  proved  that  a  bill  was 
delivered  signed  by  the  insolvent,  and  the  mere  omission 
to  specify  in  what  Court  the  business  was  done,  could 
not  vitiate  the  bill,  as  it  has  been  held  that  a  mistake 
which  is  not  calculated  to  mislead  is  not  material. 

Mansel,  in  support  of  the  rule. — ^The  statute  of  James 
expressly  requires  that  the  attorney  shall  give  a  true  bOl 
of  charges  concerning  the  suits  which  he  has  for  the  client, 
and  subscribed  with  his  own  hand  and  name,  before  he 
shall  charge  his  client  with  those  charges ;  no  debt,  there- 
fore, or  right  of  action,  accrued  until  that  was  done* 
The  case  of  an  executor  is  different,  because  there  is  a 
physical  impossibility  in  the  executor  to  comply  with  the 
act ;  but  the  assignee  laboured  under  no  such  difficulty ; 
the  one  is  the  act  of  God,  the  other  the  party's  own  act. 
The  Insolvent  Act  puts  the  assignee  in  the  same  situation 
as  the  insolvent,  and  only  transfers  to  the  assignee  the 
debts  and  rights,  &c.,  of  the  insolvent,  in  the  same  state 
in  which  he  had  them :  then  it  cannot  be  said  that  the 
bill  delivered  is  a  true  bill  of  all  the  charges  concerning 
the  suits  which  the  attorney  has  for  the  client,  unless  he 
distinguishes  the  suit,  and  specifies  in  what  Courts  the 
business  was  done,  so  as  to  make  it  plain  and  intelligible 
to  the  client. 

Parke,  B. — I  am  of  opinion  that  this  case  falls  within 
the  principle  of  those  cases  which  have  been  referred  to 

(rf)  I  Carr.  &  P.  3. 
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respecting  executors.  The  act  of  Oeo*  2  is  only  a  per-  1836. 
sonal  prohibition  on  the  attorney  himself  to  sue,  and 
an  assignee  is  not  within  the  act.  It  has  been  argued  that 
no  debt  accrues  until  a  bill  has  been  deUvered ;  but  the 
words  of  the  act  are,  that  "  attorneys  shall  deliver  a  true 
bill  of  charges  before  they  shall  charge  their  clients  ;*' 
those  words  only  apply  to  attorneys  themselves,  and  de- 
prive them  of  the  right  to  sue  until  they  have  complied 
with  the  act;  and  if  the  argument  was  correct  that  no  debt 
arises  until  a  biU  has  been  delivered,  it  would  apply  equally 
as  well  to  executors,  who  have  been  held  entitled  to  sue, 
though  no  bill  has  been  delivered.  Another  objection  has 
been  taken  respecting  the  form  of  the  bill,  which  arises  on 
the  statute  of  Geo.  2,  and  not  on  that  of  Jamee  1st. 
There  is  a  difference  in  the  language  of  the  two  acts :  under 
the  statute  oiJamesl  think  there  was  a  sufficient  delivery 
of  the  bill.  Upon  the  statute  of  Geo.  S,  it  has  been  held 
that  executors  are  not  comprised  within  it,  because,  unless 
it  had  happened  that  the  testator  had  delivered  a  bill 
before  his  death,  the  executor  could  not  have  sued  at  all ; 
the  Courts  therefore  put  a  restricted  interpretation  on  the 
words  of  the  act.  It  is  very  true  that  an  assignee  is  not 
under  the  same  physical  impossibility  of  complying  with 
the  act  as  an  executor  is,  but  a  different  construction  of 
the  act  would  sometimes  impose  insuperable  difficulties 
upon  assignees ;  as  for  instance,  if  an  attorney  should 
commit  an  act  of  bankruptcy  by  going  out  of  the  country; 
this  case  therefore  falls  within  the  same  principle  as  that 
of  an  executor,  and  there  is  no  reason  why  the  same  con- 
struction should  not  apply:  and  the  question  therefore 
does  not  now  arise,  whether  this  was  a  good  bill  under 
the  statute  of  Geo.  S;  if  it  is  insufficient,  it  is  just  the 
same  as  if  no  bill  at  all  had  been  delivered.     It  has  been 

also  held  on  the  statute  of  Geo.  S,  that  it  only  extends  to 
actions,  and  does  not  prevent  the  attorney  from  setting 
off  the  bill,  though  the  requisites  of  the  act  have  not  been 


40S  CASBS  ON  FOlilTS  OF  PHAGTICE,  EXCU. 

1835.  complied  with.  But  it  is  unneeessary  to  decide  whether 
this  was  a  sufficient  bill  within  the  statute  of  Oeo.  2.  1 
think  it  was  clearly  a  good  bill  within  the  statute  of  Jame9* 

BoLLAND,  B.— -I  am  of  the  same  opinion.  If  the  insoN 
▼ent  has  omitted  to  do  what  is  necessary  by  not  signing 
the  billy  there  would  be  a  failure  of  justice* 


Alderson,  B. — I  see  no  reason  why  this  should  not  be 
a  good  bill  under  the  statute  of  Oeo.  2,  merely  because  it 
does  not  state  on  the  face  of  it  in  what  Court  the  business 
was  done.  The  words  of  the  act  do  not  expressly  require 
it|  and  if  it  becomes  material,  there  is  nothing  to  prevent 
its  being  shewn  by  extrinsic  evidence  in  what  Conrt  the 
business  was  done ;  but  upon  the  other  point,  I  entirely 
concur  in  opinion  with  my  Brother  Parke.  An  executor 
was  held  not  to  be  within  the  acts,  because  it  was  impos- 
sible that  he  could  comply  with  that  part  of  the  act  which 
requires  the  proper  hand  of  the  attorney  to  be  subscribed 
to  the  bill ;  does  not  that  equally  apply  to  the  case  of  an 
assignee,  as  there  is  no  provision  in  the  Insolvent  Act 
which  empowers  the  assignee  to  compel  the  insolvent  to 
sign  the  bill. 

GURNBT,  B.«^The  attorney  becomes  insolvent  before 
he  has  delivered,  or  perhaps  before  he  could  have  de- 
livered, a  signed  bill.  Though  he  can  maintain  no  action, 
I  am  of  opinion  that  a  debt  exists ;  and  if  this  action  had 
been  by  the  attorney  himself,  I  am  not  prepared  to  say 
that  he  would  not  have  been  entitled  to  recover. 

Rule  discharged  with  costs.    * 
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Ramsden  v.  Maugham. 

jUARS  TOW  shewed  cause  against  a  rale  obCaiDed  by  An  affidavit  of 
Battf  for  setting  aside  a  writ  of  aU4M  capias  with  eoBi^,  the  ItTof^mV 
for  irregularitvi  and  also  that  the  defendant  niigbt  be  let  ^p^''  ^^}^^ 

^  ^  *  capiat  issued 

out  of  custody.    From  the  affidavits  ft  appeared,  tfaat^  on  into  Surrey, 
tbe  9tb  of  April,  1886,  a  capias  Was  isued  into  Surrey  on  aDotber^][^ 
a  proper  affidavit  of  debt :  no  arrest  was  made  on  this  |^°*2 OT^IheSiS 
writ,  and  on  the  lOtb  of  May  another  capias  was  issued  of  November,  it 
into  Middlesex,  referring  to  the  previous  affidavit  and   into  Surrey:-^ 
capias  into  Surrey^  but  upon  this  writ  no  arrest  took  Ac^n^officer 
place.     On  the  5th  of  November  an  alias  capias  was  »cted  for  both 

iiii>i  counties,  an 

issued  into  Surrey :  and  on  the  back  of  the  writ  was  in-  arrest  upon  the 
dorsed   "  affidavit  filed  in  Surrey,  April  9th,   18S5."  J^Ta'?!''" 
Upon  this  last  writ  the  defendant  was  arrested.     It  was     ^°  affidavit  ia 

'^  not  considered 

now  contended,  on  the  authority  of  Rodwell  v.  Chap-  stale  till  it  is  a 

man  (a),  that  the  arrest  was  regular:  it  was  there  held, 

that  if  a  writ  of  capias  be  issued  into  one  cotfnty  on  an 

affidavit  of  debt,   and   no   proceeding  be  taken   on  it, 

another  original  writ  of  capias  may  be  issued  into  another 

county  on  the  same  affidavit;  and  in  Coppin  v.  Potter  (i), 

where  a  capias  had  issued  against  a  defendant  upon  an 

affidavit  sworn  before  and  filed  with  the  deputy  filacer 

for  Sussex,  but  the  defendant  not  being  found  there,  the 

plaintiff,  after  the  lapse  of  a  month,  caused  an  alias  capias 

to  be  issued  into  Cornwall,  by  the  same  deputy  filacer 

who  acted  for  the  county  of  Sussex,  it  was  held  that  an 

arrest  upon  this  latter  writ  was  regular,  though  there  had 

been  no  new  affidavit  of  debt,  nor  an  office  copy  filed  on 

issuing  the  alias*     In  the  present  case,  the  same  officer 

acted  for  both  counties.     The  alteration  in  the  writs  by 

the  Uniformity  of  Process  Act  does  not  prevent  the  plain- 


(a)  Ante,  Vol.  1,  p.  634 ;  1  Cr.        (6)  Ante,  Vol.  2,  p.  785 ;  4  Mo. 
&  M.  70,  S.  C.  &  Scott,  272;  10  Bing.  440,  S.  C. 
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1835.         tiff  having  concurrent  vnrits  on  the  same  aflSdavit  rudning 
into  different  counties. 


Ramsden 

V. 

Mauohim. 


Ball,  in  support  of  the  rule. — Rodwell  v.  Chapman  was 
before  the  recent  rules ;  and  in  Coppin  v.  Potter ,  the  se- 
cond was  an  alias  writ,  and  not  an  original  writ,  as  in  the 
present  case.  The  rule  of  Michaelmas  Term,  3  Will.  4, 
ss.  6,  7,  in  which  the  forms  of  alias  and  pluries  writs  are 
given,  evidently  contemplates  that  second  and  subsequent 
writs  should  be  issued  as  alitis  and  pluries  writs ;  for  the 
rule  directs  that  the  alias  writ  shall  refer  to  the  preceding 
writ  or  writs.  Here,  upon  a  stale  affidavit  made  upon  the 
9th  of  Aprils  a  writ  is  issued  on  the  5tb  of  November.  In 
Baker  v.  AUen  {a),  it  was  held  that  no  fresh  affidavit  was 
necessary,  because  the  second  writ  was  issued  as  a  con- 
tinuance of  the  first 

Parke,  B. — An  affidavit  is  not  considered  stale  until  it 
is  a  year  old.  Rodwell  v.  Chapman  decides  that  the  plain- 
tiff may  abandon  the  first  writ  upon  which  nothing  has 
been  done,  and  issue  a  new  writ  into  another  county  upon 
the  same  affidavit,  if  made  within  a  year,  and  before  the 
same  officer,  who  acts  for  both  counties. 

Aldbrson,  B. — ^Where  the  same  officer  acts  for  both 
counties,  it  has  been  frequently  held  that  the  same  affi- 
davit will  warrant  process  issuing  into  both  counties. 
The  rule  must  be  discharged* 

Rule  discharged  (b). 

(a)  I  Man.  &  Ry.  232 ;  7  B.  &  C.  526. 
(h)  See  Dunn  v.  Harding,  4  Moo.  &  Sc  450 ;  10  Bing.  553,  S.  C. 
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Rock  r.  Johnson^  a  Prisoner. 

JlE  TERSDORFF  shewed  cause  against  a  rule  obtained  where  a  writ  of 

by  J.  fFUHamSt  for  discharging  the  defendant  out  of  cus-  ^^^^^^ 

tody,  on  the  ground  of  a  defect  in  the  j«ra/  of  the  affida-  *ffi<i*v*t  of 

yit  to  hold  to  baiL    It  was  objected  in  the  first  place  that  wards  another 

the  application  was  too  late,  not  having  been  made  within  ^other'county 

the  time  allowed  for  putting  in  bail;  and  Tucker  ▼.  Col'  "P^"  *^d- 

gate  (a)  was  relied  on,  where  it  was  held  that  as,  if  bail  vit,  on  which  > 

had  been  put  in  in  due  time,  the  defendant  would  thereby  was  arrested: 

have  been  precluded  from  making  such  a  motion,  he  ought  ^f,^^^J^l^ 

not  to  be  in  a  better  condition  by  having  neglected  to  put  regular,  as  the 

first  affidavit^ 

in  bail  in  due  time.  being  swom 

before  the  same 
officer  who  is- 

Williams,  contrh.  relied  upon  the  fact  that  a  summons  ■'■«d  both  writs, 

'^  would  warrant 

had  been  taken  out  at  chambers  as  soon  as  the  error  was  the  issuing  of 
discovered ;  but  principally,  that  the  defendant,  being  a  without  a  fresh 
p™o«>r,  was  entiUed  to  greater  indulgence.  -^^  ^ 

prisoners  are 

Lord  Abinger,  C.  B. — If  bail  had  been  put  in,  the  de«  the  same  stnct- 
fendant  would  have  been  precluded  from  this  objection :  Hmefor^loT- 
but  it  is  different,  where  the  defendant  is  still  in  prison.       ^  objections, 

*  as  applies  to 

persons  at 

Parkk,  B. — Is  there  any  case  which  applies  the  strict  ^^' 
rule  as  to  time  to  prisoners  (6)  ?    It  has  been  usual  not 
to  be  so  strict  with  them. 

Petersdorff. — The  affidavits  in  answer  to  the  rule  give 
a  sufficient  answer  to  the  objection  on  which  the  rule  was 
moved ;  for  it  appears,  that,  before  the  writ  issued  on  which 


(o)  3  Cr.  &  J.  489 ;  ante.  Vol.1 ,  p.  350 ;  WiUm  ▼.  Baeon^  Id.  450  i 

p.  574,  S.  C.  Mortimer  v.  PigoU,  Id.  615 ;  Pm- 

(h)  See  as  to  this  point,  Primr  mores  &ai7,  Vol.  3,  p.  214,  and 

rote   V.    Baddely,    ante,  Vol.  2,  Daoii  v.  Greeny  there  dted. 


406  CA8E8  ON  POINTS  OF  PRACTICI^  SXCH. 

1^35.  the  defendant  was  arrested^  a  prior  writ  had  been  issued^ 
founded  upon  a  good  affidavit,  dated  October  26th,  a  copy 
of  which  is  annexed.  The  defendant  not  having  been 
arrested  upon  the  first  writ,  the  plaintiff  was  at  liberty  to 
issue  another  writ  into  another  county,  without  a  fresh 
affidavit,  it  being  sworn  that  the  same  officer  acts  in  this 
Court  for  all  counties,  according  to  BodweU  t.  Chap* 
man{m)x  ^nd  Bamsden  ▼.  Mavgham(J}\  decided  in  this 
Court  a  few  days  since,  was  to  the  same  effect.  The  in- 
sufficiency of  the  second  affidavit  could  not  make  the 
arrest  on  the  second  writ  bad,  when  no  affidavit  at  all 
was  necessary. 

fVilliams,  in  support  of  the  rule. — ^If  there  had  been 
concurrent  writs,  they  might  have  been  regular,  but  here 
the  first  writ  was  issued  into  London^  grounded  on  an 
affidavit,  and  nothing  was  done  upon  it.  The  second 
writ,  on  which  the  defendant  was  arrested,  was  a  new  writ 
into  Middlesex^  on  a  new  affidavit,  without  any  reference 
to  the  former  writ.  The  first  writ  and  affidavit  must 
therefore  be  considered  as  abandoned.  The  rule  of 
Michaelmas  Term,  S  WUl,  4,  s.  6  (c),  gives  the  plaindff 
leave  to  issue  an  aUas  or  pluries  writ  of  capias  into 
another  county,  but  expressly  directs  that  the  alias  or 
pluries  writ  shall  refer  to  the  preceding  writ  or  writs  as 
directed  to  the  sheriff  to  whom  they  were  in  fact  directed : 
and  in  Dunn  v.  Harding  (d),  Undal,  C.  J.,  makes  a  dis- 
tinction between  concurrent  writs  and  alias  writs :  he  says, 
^'  concurrent  writs  do  not  injure  the  defendant,  as  he 
can  only  be  arrested  once,  and  will  only  be  liable  to  the 
costs  of  the  writ  on  which  he  was  arrested.  The  rule  to 
which  reference  has  been  made,  only  refers  to  cases  where 
an  aUas  is  su.ed  out  on  the  return  of  the  first  writ,  and 

(a)  i  Cr.  &  M.  70 ;  aatCi  Vol.         (c)  Ante,  Vol.  1,  p.  471. 
1, 634.  S.  C.  (d)  Ante,  Vol.  2,  p.  803. 

(b)  AnUt,  p.  403. 
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not  to  those  whene  concurrent  writs  ar^  issued  into  differ-         1836. 
ent  counties."    Here  the  first  writ  was  clearly  abandoned : 
or  if  not,  the  second  writ  ought  to  bave  been  an  aUas, 
and  to  have  referred  to  the  former  wnt 

The  Court  were  of  opinion  that  the  proceedings  were 
regular ;  and  the  opinion  of  Holland,  B.,  to  the  same 
effect,  having  been  already  given  at  chambers,  they  or- 
dered the  rule  to  be  discharged  with  costs. 

Rule  discharged  with  costs. 


Rbx  v.  Rawlings. 

.  X  HIS  was  an  application  to  the  Court  for  leave  to  sub-  An  extent  bav- 
atitute  the  name  of  a  sub-purchaser  for  that  of  the  original  I^Mt'the  de- 
purchaser  of  some  property  sold  by  the  Crown,  under  ^^^^^^  ^'**^" 
certain  extents  issued  against  the  defendant.  It  appeared  petty  was  wised 
from  the  affidavits,  that,  in  1822  and  1823  several  writs  of  the  25  Geo.  s^ 
extent  issued  against  the  defendant  for  the  recovery  of  ^^^^^  hl^l^' 
certain  sums  due  from  the  defendant  to  the  Crown ;  and,  ?^^  ^^  P^- 

chase-money 

upon  certain  inquisitions  which  had  issued  thereon,  he  was  into  the  Bank, 
found  to  be  seised  in  fee  of  certain  property  in  Berkshire,  bef<^*I^  m- 
which  was  afterwards  put  up  to  sale  in  lots  by  auction,  by  ▼cy*n<»  was 

*^         '^  '^  '    ''    executed,  lold 

an  Older  of  the  Court  of  Exchequer ^  of  November  86th,  the  property  to 
-1823,  pursuant  to  the  directions  of  the  25  Geo.  S,  c.  85 ;  for  a  len  tii!^^ 
and  that  at  the  sale  before  the  deputy  remembrancer  of  tfiis  J°oid  tbe'nwii^ 
Court,  on  the  14th  of  November,  1828,  and  that  WiUiam  "ty  of  paying 
Hand  then  became  the  purchaser  of  certain  lots,  which,  duty  on  two 
with  the  timber,  &c.,  amounted  to  9748/.  16*.,  which  was  ^pHS^rtfie 
soon  afterwards  paid  into  the  Bank  of  England,  in  trust  ^"^  ^  ^^ 

,        -     ^  1      •!  1  sub-purchaser'f 

in  this  cause,  but  before  any  conveyance  had  been  made  name  might  be 

substituted  in 
the  eonyeyance 
for  that  of  the 

original  purchaser.    The  Court  declined  to  grant  the  application,  unless  with  the  content  of  all 

Hai^;  vUch  was  afterwards  obtiioad,  and.  an  order  made. 
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or  executed  to  him,  he  agreed  to  sell  the  property  to  the 
Rey.  Henry  Pole,  at  the  reduced  price  of  8S00iL  The 
object  of  the  appUcation  was  to  save  the  expense  of  two 
sets  of  stamps*  Notice  was  given  to  all  parties  con- 
cerned. 

Boteler,  for  the  purchaser,  WUliam  Hand. — The  words 
of  the  act  are,  that  **  when  a  purchaser  or  purchasers 
shall  be  found,  the  conveyance  of  the  lands,  tenements,  or 
hereditaments  so  decreed  to  be  sold,  shall  be  made  to  the 
purchaser  or  purchasers  by  his  Majesty's  remembrancer 
in  the  said  Court  of  Exchequer^  or  his  deputy,  under  the 
direction  of  the  said  Court,  by  a  deed  of  bargain  and  sale 
to  be  inroUed  in  the  same  Court ;  and  that  from  and  after 
the  making  such  conveyance,  and  the  inrolment  thereof  as 
aforesaid,  the  bargainee  or  bargainees  in  such  conveyance, 
and  his  or  their  heirs,  executors,  administrators,  and  as- 
signs, shall  have,  hold,  and  enjoy  the  lands,  tenements, 
and  hereditaments  therein  comprised,  for  his  and  their 
own  respective  use  and  benefit."  The  act  ought  to  re- 
ceive a  liberal  construction. 

Parke,  B. — ^You  ask  for  a  liberal  construction  of  the 
act  against  the  revenue,  to  construe  "  purchaser**  to  mean 
'^  sub-purchaser."  The  words  of  the  act  support  that  ar- 
gument, for  they  appear  to  contemplate  the  possibility  of 
some  one  else  than  the  first  purchaser  taking  the  con- 
veyance. 

Boieler  referred  to  a  case  of  Ex  parte  Macdougal, 
where,  under  similar  circumstances,  the  name  of  a  Mr. 
Kingf  a  sub-purchaser,  had  been  substituted  for  that  of 
Macdougal;  and  he  said  that  he  understood  that  it  was  a 
common  practice. 

Pookf  for  the  sub-purchaser,  Henry  Pole^  expressed 
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hU  readiness  to  agree  to  the  order,  if  the  Court  had  the 
power  to  make  it.  He  suhmitted,  that,  on  the  words  of 
the  act,  the  conveyance  could  only  be  to  the  real  pur<- 
chaser,  and  not  to  a  sub-purchaser.  Even  under  powers 
of  sale  a  doubt  has  arisen  how  far  a  conveyance  to 
uses  to  bar  dower  would  be  good*  The  usual  way  is  to 
take  a  conveyance  to  a  trustee^  which  recites  that  the 
trustee  is  a  purchaser  for  the  benefit  af  the  real  party ; 
this  mode  was  approved  of  in  Howard  v.  Ducane{a\ 
where  the  question  arose ;  but  if  that  mode  were  adopted, 
it  would  not  do  to  recite  that  the  trustee  was  acting  on 
behalf  of  JBTatief,  as  it  would  still  be  necessary  to  have  two 
conveyances.  Another  difficulty  arises  from  a  direction 
in  the  act  that  **  all  monies  which  shall  becoine  payable 
from  any  such  purchaser  or  purchasers,  as  aforesaid,  shall 
be  paid,  accounted  for,  and  applied,  towards  the  dbcharge 
of  the  debt  due  to  the  Crown,  and  of  all  costs  and  ex* 
penses  which  shall  be  incurred  by  the  Crown  in  enforcing 
the  payment  of  such  debt,  in  such  manner  as  the  said  Courf 
of  Evohequer  shall  from  time  to  time  Ofder  and  appqii^t.'* 
If  Pole,  therefore,  is  substituted  for  the  original  purchaser, 
his  purchase-money,  instead  of  being  paid  jpio  (hje  hiincjs 
of  the  Crown,  towards  the  discharge  of  the  Crown  debt, 
will  go  into  the  pocket  of  fViUiam  Hand*  There  are  no 
words  in  the  act  authorizing  a  conveyance  to  the  as- 
signee. 


1835. 


Lord  Abinger,  C.  B. — There  is  a  difficulty  in  granting 
this  application,  and,  if  we  were  to  do  so,  the  title  of  the 
purchaser  would  not  be  secure.  In  the  case  cited  there 
seems  to  have  been  a  trustee  introduced.  The  safisr  way 
is  to  get  the  cooseiM:  of  the  Attorney-General,  and  of 
all  other  parties,  to  the  substitution  of  Mr.  Pale's  name  in 
the  conveyance  for  that  of  Mr.  Hand. 


VOL,  IV, 


(«)  Tuni.  &  Ru88.  81, 

E  G 


D.  P.  C 
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183$.  The  following  order  was  afterwards  made  by  consent :-« 

'^  It  is  ordered  that  the  said  Henry  Pole  be  substituted 
V,  and  declared  the  purchaser  of  the  mansion-house^  estate, 

and  premises,  comprized  in  lots  Nos.   1  and  4  of  the 
estate  in  question  in  this  matter,  in  the  place  and  stead  of 
the  said  fVilliam  Hand;  and  that  upon  payment  by  the 
said  Henry  Pole  to  the  said  Wiliiam  Hand  of  the  sum  of 
8500^,  the  said  Henry  Pole  do  retain  possession  of  the 
said  mansion-house,  estate,  and  premises,  and  be  entitled 
to  the  rents  and  profits  thereof  from  the  25th  day  of 
December  last :  and  it  is  further  ordered,  that,  upon  such 
payment  being  made,  the  tenant  or  tenants  of  the  said 
estate  and  premises  do  respectively  allow  and  pay  their 
future  rent  or  rents  to  the  said  Henry  Pole  or  his  assigns, 
to  and  for  his  sole  use;    and  that  the  remembrancer 
of  this  Court,  and  all  other  proper  and  necessary  parties, 
do  join  in  and  execute  proper  conveyances  and  a^urances 
of  the  said  estate  and  premises  to  the  said  Henry  Pole, 
his  heirs  and  assigns,  as  the  purchaser  thereof,  or  to  such 
other  person  ot  persons  as  he,  the  said  Henry  Pole,  may 
direct,  in  the  stead  and  in  lieu  of  the  said  WiUiam  Hand, 
such  conveyances  and  assurances  to  be  settled  by  the  said 
remembrancer ;  and  that,  in  the  said  conveyances,  or  one 
of  them,  the  sum  of  9853Z.  15^.,   paid  into  the  bank  to 
the  credit  of  this  matter  for  the  said  lots,  be  expressed  to 
be  the  consideration  for  the  said  estate  and  premises. 
And  it  is  further  ordered,  that  all  title-deeds,  evidences, 
and  writings  relating  to  the  said  premises,  in  the  custody 
or  power  of  the  said  fViUiam  Hand,  be  delivered  to  the 
said  Henry  Pole,  or  to  whom  he  shall  direct,  and  that  the 
said  Henry  Pole^  his  heirs  and  assigns,  have  the  benefit 
and  advantage  of  the  purchase  by  the  said  William  Hand, 
of  the  said  mansion-house,  estate,  and  premises,  and  of  all 
orders,  reports,  and  other  proceedings  made  and  taken  in 
the  said  matter,  relating  to  the  same ;  and  further,  that 
the  said  Henry  Pole  be  at  liberty,  either  in  his  own  name. 
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or  in  the  name  of  the  said  fFUlidm  Hand,  to  have,  use,  1835. 
and  take  all  such  further  and  other  acts  and  proceedings 
in  this  Court,  and  otherwise,  as  may  be  requisite  and  ne- 
cessary for  completing  the  said  purchase  on  his  behalf,  in 
the  place  and  stead  of  the  said  William  Hand,  and  for 
fully  and  effectually  vesting  the  fee-simple  and  inheritance 
of  the  said  mansion-house,  estate,  and  premises,  in  the 
said  Henry  Pole,  his  heirs  and  assigns,  or  such  person  or 
persons  as  he  may  direct  or  appoint." 


Tucker  v.  Brand. 

G.   C.  JONES,  on  behalf  of  the  plaintiff,  applied  for  where  leaye  to 

leave  to  enter  an  appearance  for  the  defendant,  the  <&-  ^hMbeenob- 

tringas  having  been  issued,  and  the  sheriff  having  re-  [jf°!^f**'jf"*' 

turned  that  he  had  levied  40«.  for  not  entering 

an  appearanoet 
upon  which  the 

Parke,  B. — I  think  that  no  rule  is  necessary  where  the  sheriff  has  re- 
sheriff  has  returned  that  he  has  levied  on  the  defendant's  has  levied  40«., 

1  no  rule  is  neces- 

goods. 

Rule  refused  (a).         ^  entering  a 

common  ap- 


(a)  See  Page  t.  Hemp,  ante,   p.  203;    and  Johnson  v.  Smealey, 
Vol  1,  p.  526. 


sary  previously 
to  enterin 
common  i 
pearance. 


Rogers  v»  Banger. 

(/.  C  JONES,  on  behalf  of  the  defendant,  moved  that  After  an  arrest 
the  plaintiff  might  be  ordered  to  give  security  for  costs  the*piaindff*"^' 
under   these  circumstances: — after    the    defendant  was  jen^o^e^^^^w 

lumtturef  and 

arrested^  the  plaintiff  removed  his  furniture,  and  it  was  absconded,  to 
sworn  that  he  had  run  away  to  avoid  a  charge  of  bigamy,  of  bigamy:— 
Notice  had  been  served  on  his  attorney,  who  said  that  SSd^Vwu 
the  plaintiff  had  absconded,  and  that  he  (the  attorney)  entitled  to 
therefore  should  not  resist  the  application  for  security.        costs. 

E  E  S 
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1835. 


GuRNBT,  B. — I  think  this  is  a  ca^e  in  which  I  ought  to 
compel  Becurily  for  costs. 

Rule  granted,  and  whidi  was  subsequently 
made  absolute,  no  cause  being  shewn 
against  it 


Dob  d.  Bishton  and  Others  v.  Hughbs  and  Others. 

In  cjeetment  JlHIS  was  an  ejectment  by  the  lessors  of  the  plaintiff, 

defendants,  as  mortgagees,  and  they  had  delivered,  in  pursuance  of 

joStiyf  and  en-  *  Judge's  order,  a  very  full  particular  of  property  to  a 

terad  into  a  considerable  extent.    The  defendants^  twelve  in  number, 

Joint  coaaent 

rule  for  part  of  were  respectively  tenants  of  certain  messuages,  &c.,  form- 

mendoncdUi  i^g but  a  small  part  of  the  property  sought  to  be  re-* 

?utt^"d?-  covered.     The  defendants  jointly  entered  into  the  usual 

ing particularly  consent  rule  ^'for  part  of  the  premises  in  question;  which 

the  aatiaet  two  part  they  the  said  Hugh  Hughes,  &c.,  (naming  all  the  de- 

danta  wmIu  fendants),  hereby  admit  to  be  or  consist  of  fifty  messuages, 

lowed,  by  order  g^^    500  acres  of  land,  &c.,  with  common  of  pasture,  &c., 

of  the  Judge,  to  '  ...  r  j         » 

suffer  Judgment  situate  in  the  parish  of  Llanbebligy  in  the  county  of  Car- 
the  other  ten"     fiarvon^  and  also  of  fifty  other  messuages,  &c.,  500  acres 

llt^A^econ-  ofot^®'  ^^^^^  *^C'>  (**^®  con sent  rule  repeating  the  pro- 
sent  rule  being    perty  as  Set  forth  in  the  several  counts  of  the  declaration, 

altered,  defend*    *        •' 

ed  for  certain  but  confining  the  quantity  to  half  the  amount  there 
perty  in  thefr°  claimed)."  At  the  Assizes,  before  the  cause  came  into 
respective  occu-  Court,  an  application  was  made  to  Mr.  Baron  Bolland  on 

pations,  and  got  .  '-  '- 

a  verdict.  The  behalf  of  two  of  the  defendants,  that  they  might  be  at 
heid'thauhe"'  liberty  to  withdraw  their  plea,  and  sufier  judgment  by 

verdict  must  be 
entered  gene- 
rally for  the 
plaintiff,  as  the 
defendants  did 
not  establish  a 
right  to  any 
property  in  the 

possession  of  the  twelve,  and  that  the  plaintiff  was  entitled  to  the  general  costs  of  the  cause,  but  that 
the  ten  defendants  were  entitled  to  their  costs  of  defence,  to  be  deducted  from  the  plaintiff's  costs. 


default,  and  that  the  record  should  be  amended  accord- 
ingly: this  was  opposed  on  the  part  of  the  plaintiffs,  but 
Che  learned  Baroit  granted  the  application  on  payment  of 
costs.     At  the  trial  the  plaintiffs  claimed  to  enter  a  verdict 
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against  the  two  defendants  who  did  not  appear^  for  not  1835. 
confessing  lease^  entry,  ousteri  and  possession.  The 
other  ten  defendants  had  a  verdict  as  to  certain  parts  of 
the  property  of  which  they  were  respectively  in  posses- 
sion^ and  as  to  which  the  lessors  of  the  plaintiffs  failed  in 
establishing  their  right.  Liberty,  however,  was  given  by 
the  learned  Judge  to  the  lessors  of  the  plaintiff,  to  move 
to  enter  a  verdict  for  the  plaintiff  with  1^.  damages*  A 
rule  nisi  for  this  purpose  was  obtained  in  the  following 
term,  and«  after  argument,  was  made  absolute,  upon  the 
ground  that,  as  the  consent  rule  remained  uoalteredi  the 
plaintiff  was  entitled  to  recover  in  respect  of  the  same 
premises  for  which  the  twelve  defendants  jointly  consented 
to  defend.     On  a  subsequent  day — 

Tomlinson  obtained  a  rule  niri  to  amend  the  postea^  by 
entering  the  verdict  for  the  plaintiff  as  to  all  btit  ten 
messuages,  and  for  the  ten  defendants  as  to  those  ten 
messuages,  and  that  the  costs  of  defending  for  those  ten 
messuages  be  allowed  to  those  defendants,  and  deducted 
frcmi  the  plaintiff's  costs.  The  less<Hr  of  the  plaintiff  hav- 
ing proceeded  foe  all  in  the  possession  of  the  defendants, 
and  the  defendants  having  defended  as  to  all,  and  suc- 
ceeded as  to  ten  of  the  messuages*  he  contended  that  this 
case  came  within  the  principle  of  the  rule  74  of  H.  T.  2 
Will.  4  (a),  "  that  no  costs  shall  be  allowed  to  a  plaintiff 
upon  any  counts  or  issues  on  which  he  has  not  succeeded, 
and  that  the  costs  of  all  issues  found  fior  the  defendant 
shall  be  deducted  from  the  plaintiff's  costs." 

John  Jervis  shewed  cause. — The  plaintiff,  having  suc- 
ceeded as  to  pert  of  the  premises,  is  entitled,  to  a  general 
verdict,  upon  which  be  takes,  at  his  peril,  the  possession 
of  those  premises  only  to  which  he  is  really  entitled.  Non 
constat  that  the  plaintiff  went  for  more. 

(«)  Ante,  Vol.  1,  p.  193. 
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1835.  Parke,  B. — ^The  practice  certainly  was  so  when  the 

rul0  as  to  costs  was  different. 


Doe 

d. 

B18HTON 

V, 

Hughes. 


GuRNBY,  B.— It  appears  by  the  Judge's  notes,  that  the 
plaintiff  proceeded  for  all  in  the  possession  of  the  de- 
fendants. 

John  Jerms. — Doe  d.  Blair  v.  Street  {a)  is  an  express 
authority  against  this  motion.  There  a  verdict  in  eject- 
ment had  been  obtained  against  A,  and  JB.,  who  defended 
for  different  parts  of  the  premises  in  the  declaration.  The 
Court  afterwards  set  aside  the  verdict  as  to  A.^  and  an 
application  being  afterwards  made  to  amend  the  postea, 
by  confining  the  verdict  as  against  B.  to  those  premises 
for  which  B.  specifically  defended,  the  Court  refused  to 
allow  it  to  be  done.  The  verdict  in  ejectment  is  always 
general,  to  recover  the  term,  with  Is.  damages.  The  con- 
sent rule  here  was  general,  for  500  acres,  &&,  part  of  the 
premises  mentioned  in  the  declaration,  instead  of  particu- 
larly specifying  the  closes  by  metes  and  bounds,  by  which 
the  plaintiff  would  have  been  enabled  to  know  for  what  in 
particular  they  defended,  and  the  plaintiff  might,  perhaps, 
have  entered  a  noUe  prosequi  as  to  those  particular  mes- 
suages in  the  possession  of  the  defendants.  The  defen- 
dants, therefore,  have  brought  the  inconvenience  upon 
themselves,  and  the  verdict  ought  to  be  general. 

Lord  AbinoEr,  C.  B. — ^Where  the  verdict  is  general, 
the  plaintiff,  at  his  peril,  takes  no  more  than  he  is  entitled 
to ;  but  there  have  been  many  instances  within  my  own 
knowledge,  where  the  verdict  has  been  specifically  for 
part.  Here,  there  was  a  verdict  for  ten  defendants,  for 
particular  parts  of  the  premises*  It  is  only  in  modem 
thnes  that  the  consent  rule  has  specified  the  premises  de- 
fended for. 

(a)  4NeT.&M.44. 
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Tamlinsonf  in  support  of  the  rule. — If  the  consent  rule 
had  been  more  specific,  these  defendants  would  liave  had 
a  verdict,  upon  which  they  would  have  been  entitled  to  the 
general  costs  of  the  cause.  They  will,  therefore,  be  suf- 
ficiently punished  for  not  having  entered  into  a  proper 
consent  rule. 


415 


1835. 


V, 

Hughes. 


Per  Curiam. — The  verdict  must  be  entered  for  the 
lessors  of  the  plaintiff  for  U.,  but  the  execution  must  be 
confined  to  the  premises  in  the  possession  of  the  two  de- 
fendants who  suffered  judgment  by  default.  The  plain- 
tiff will  be  entitled  to  the  general  costs  of  the  cause ;  the 
ten  defendants  having  their  costs  of  defending  for  that 
part  of  the  property  as  to  which  they  succeeded  deducted 
from  the  plaintiff^s  costs. 

Rule  absolute  accordingly. 


Noel  9.  Boyd. 

Assumpsit.  —  The  declaration    alleged,   that    one  To  a  declaration 

Charles  Henry  John  Bich  drew  a  bill  of  exchange  for  ^hali^"b'*  «*' 

100^  upon  the  defendant,  who  accepted  the  same ;  that  indonee  against 

Rich  indorsed  it   to  Newton^  who   indorsed  it  to  John  defendant 

Lewii,  who  indorsed  it  to  the  plaintiff.     The  defendant  SST  pll'ahew- 

pleaded,  that  be  accepted  the  bill  for  the  accommodation  ^!^  ^'^^  ^\ 

'^  '  *;  the  part  of  the 

drawer  and  the 
•uhseqnent  indorsees,  and  alleging  that  the  plaintiff  took  the  bill,  with  a  knowledge  of  those 
fiicts;  and  concluded  by  aTerring,  that  the  plaintiff  was  not  a  bond  fid«  holder  of  the  bill  for 
talne.  The  plaintiff  replied,  that  he  was  a  homd  fide  holder  of  the  bill  for  value.  At  the 
trial  a  witness  was  called  for  the  plaintiff,  who  proved  that  he  applied  to  him  to  discount  the 
bill,  and  that  the  plaintiff  gave  him  the  money  for  it,  upon  his  putting  his  name  on  the 
bill  as  indoner.  The  learned  Judge  left  the  case  to  the  jury,  upon  the  credibility  of  the  witness, 
and  upon  the  questioD,  whether  it  was  a  hand  fide  transaction  on  the  part  of  the  plaintiff;  observing 
that  the  allegations  of  fraud,  as  stated  in  the  plea,  were  admitted  by  the  replication.  The  jury 
having  found  for  the  defendant,  Alderton  and  Gumey,  Es.,  on  a  motion  for  a  new  trial,  held,  that 
the  jury  were  warranted  in  their  finifing,  and  that  the  verdict  ought  not  to  be  disturbed.  Parke 
BndBoUand,  Bs.,  thinking  that  the  jury  might  have  been  misled  by  the  observations  of  the  learned 
Judge  as  to  the  effect  of  tiie  admission  on  tiie  record,  were  of  opinion  that  the  case  ought  to  be 
submitted  to  another  jury. 

Quare,  whether,  in  an  action  of  attumprii,  where  the  plaintiff  does  not  re)>ly  de  mjurid  gene- 
rally  to  the  iSKts  stated  in  a  plea,  the  drcumstanoe  of  his  only  taking  issue  on  one  of  them  en- 
titles the  jury  to  treat  the  fiicts  alleged  in  the  plea,  and  not  denied  in  the  replication,  as  admitted. 
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1835.  of  the  said  C.  H.  J.  Rick^  and  withoat  aAy  value  or  oon- 
sideratioD,  and  that  the  said  indorsement  by  the  said  C 
H. «/.  Richi  in  the  said  first  count  mentioned,  was  an  in- 
dorsement in  blankf  and  that  the  said  C  H.  J.  Rich  nerer 
delivered  the  said  bill  to  the  said  M.  Newion^  but  that  he 
delivered  it  to  one  Lewis  Levy,  and  the  said  Leads  Levy 
then  received,  and  from  thence  until  one  Lawrence  Levy, 
as  hereafter  mentioned,  first  became  possessed  thereof, 
held  the  same  for  a  specific  purpose,  for  the  sole  use  and 
benefit  of  the  said  C.  H.  J.  Rich,  and  not  otherwise,  to 
wit,  for  the  purpose  and  in  order  that  he,  the  said 
Lewis  Levy,  might  get  the  bill  discounted  for  the  said 
C.  H.  J.  Rich,  and  that  he  should  deliver  and  pay  the 
proceeds  thereof  upon  such  discounting  to  the  said 
C.  H,  J.  Rich,  and  of  all  which  the  said  Lawrence  Levy, 
before  and  at  the  time  when  the  said  bill  was  delivered  to 
him  as  hereafter  mentioned,  had  notice;  and  the  said  de- 
fendant further  saith,  that  the  said  Lewis  Levy  fraudu- 
lently and  covinously,  in  violation  of  good  faith,  and  con- 
trary to  the  said  purpose  for  which  he  received  the  said 
bill,  afterwards,  to  wit,  on  the  ISth  day  of  Ociobtr, 
1834,  delivered  the  same  to  the  said  Lawrence  Levy,  and 
the  said  Lawrence  Levy  took  and  received  the  same  from 
the  said  Lewis  Levy,  upon  other  and  different  terms,  and 
without  discounting  the  same  for  the  said  C.  H.  J.  Rich, 
and  contrary  to  the  said  special  purpose,  and  in  breach 
and  violation  thereof,  to  wit^  for  the  purpose,  and  under 
colour  and  pretence  of  securing  a  debt  then  alleged  to  be 
due  from  the  said  Lewis  Levy  to  the  said  Lawrence  Levy ; 
and  the  said  M.  Newton,  John  Lewis,  and  the  plaintitf^, 
before  and  at  the  said  time  when  the  said  bill  was  so  in- 
dorsed to  them  respectively  as  aforesaid,  and  when  they 
first  respectively  received  the  same,  had  notice  of  the 
premises  aforesaid ;  and  the  defendant  in  fact  saith,  that 
no  consideration  or  value  whatever,  except  as  aforesaid, 
hath  been  given  or  had  or  received  to  or  by  the  said 


Noel 
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C.  H.  J.  Rich,  or  to  or  by  any  other  person  on  bis  bebalf,        i835. 
or  at  his  request,  for  or  on  account  of  the  said  indorse- 
ment  of  the  said  bill  by  the  said  C.  H.  J.  Rich;  and  «. 
iurtfaery  that  the  plaintiff  hath  not  been  nor  is  the  bi>nd        ^^^^' 
fide  holder  of  the  said  bill  for  any  value  or  consideration 
made,  done,  or  given  by  him  in  that  behalf;  and  this  the 
defendant  is  ready  to  verify,  &c. 

Replication. — ^That  the  plaintiff  was  and  is  the  bcmd 
fide  holder  of  the  said  bill  in  the  said  first  count  mentioned^ 
for  value  and  consideration  given  by  the  said  plaintiff  in 
that  behalf 

The  cause  was  tried  before  Gumeyt  B.,  and  at  the 
trial  the  bill  was  produced.  John  Lewis  was  called  by  the 
plaintiff,  to  prove  that  he  discounted  the  bill,  and  gave 
the  witness  the  amount,  minus  the  discount  Upon  his 
cross-examination  he  admitted  that  be  was  an  articled  clerk 
to  Mr.  Spyer^  an  attorney,  and  was  a  brother  otLevy,  the 
sheriff's  officer ;  that  Netoion,  who  was  also  an  attorney,  and 
cousin  of  the  witness,  gave  him  the  bill  to  get  discounted; 
that  he  had  no  interest  in  the  bill,  though  he  put  his  name 
to  it ;  that  the  plaintiff  gave  him  the  amount,  partly  by 
two  checks,  and  the  residue  in  money,  on  diffisrent  occa- 
sions ;  no  witness  was  present  One  check  was  put  in.  This 
was  all  the  evidence.  The  counsel  for  the  defendant,  in  his 
address  to  the  jury,  dwelt  upon  the  circumstances  detailed 
in  the  plea,  as  being  admitted  to  be  true ;  and  the  learned 
Judge,  in  summing  up,  directed  the  jury  that  the  facts 
stated  in  the  plea,  not  denied  by  the  replication,  must  be 
taken  to  be  true ;  and  he  left  it  to  the  jury,  upon  the  credit 
of  the  witness,  to  say  whether  the  transaction  on  the 
part  of  the  plaintiff  was  bond  fide  or  otherwise,  but  dis- 
tinctly telling  them  that,  if  they  believed  the  witness,  to 
find  a  verdict  for  the  plaintiff.  The  jury  found  for  the 
defendant. 

Humfrey  having  obtained  a  rule  nisi  for  a  new  trial, 
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1835.         on  the  grounds  of  the  verdict  being  figainst  evidence,  and 
NocL         ^^  ^  misdirection  on  the  part  of  the  learned  Judge — 


0. 

BOTD. 


Crawder  sheired  cause,  and  contended  that  the  question 
was  one  peculiarly  fitted  for  the  consideration  of  the  jury, 
depending  as  it  did  entirely  upon  the  credit  of  the  wit- 
ness Lewis,  Neither  has  the  defendant  any  right  to 
complain  of  the  observations  made  on  the  plea,  as  the 
plaintiff  might  have  put  all  the  facts  in  issue,  by  a  repli- 
cation of  de  irgurid.  [Parker  B. — No.]  It  was  held,  in 
Noel  V.  Rich  (a),  that  a  replication  in  the  nature  of  de 
ifffurid  would  be  good.  [Parke,  B. — That  makes  all  the 
difference.] 

Humfrey,  in  support  of  the  rule,  contended  that  fraud 
was  not  to  be  presumed  against  the  holder  of  a  bill  of 
exchange ;  and  that,  as  it  had  never  been  decided  that  a 
plaintiff  might  put  in  issue  all  the  iacts  stated  in  the  plea, 
it  would  be  extremely  hard  upon  a  plaintiff,  suing  upon  a 
bill  of  exchange,  where  a  fictitious  plea  was  pleaded  by 
the  defendant,  if  all  the  facts  stated  in  that  plea  were  to 
be  taken  as  true,  merely  because  the  plaintiff,  in  accord- 
ance with  the  rules  of  pleading,  had  only  put  in  issue  one 
material  fact ;  and  that,  as  it  was  impossible  to  say  what 
effect  the  observations  of  the  learned  Judge  may  have  had 
upon  the  jury,  there  ought  to  be  a  new  trial. 

The  Court  took  time  to  consider  of  their  judgment,  and 
on  a  subsequent  day — 

Parke,  B.,  said  that  the  question  had  been  considered 
by  the  Court,  and  that,  as  the  jury  might  have  been  mis- 
led by  the  observations  made  by  the  learned  Judge  at  the 
trial  as  to  the  effect  of  certain  admissions  in  the  plea, 
and  that  they  might  have  supposed  that  those  facts  stated 

(a)  Ante,  p.  228. 
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in  the  plea,  and  not  denied  by  the  replication,  were  to  be  1835. 
considered  as  true  in  fact,  he  should  be  better  satisfied  if 
the  case  were  submitted  to  another  jury.  He  said  he 
took  the  rule  of  law  to  be,  that  a  transaction  must  be 
taken  to  be  band  fide,  until  the  contrary  was  proved ;  and 
that,  as  the  defendant  had  called  no  evidence  to  impugn 
the  evidence  given  by  the  plaintiff,  it  appeared  to  him 
that  there  was  not  sufficient  ground  to  warrant  the  jury 
in  finding  for  the  defendant;  and  thfd  Bottandf  B.,  thought 
with  him,  that  the  case  ought  to  be  submitted  to  another 
jury;  but  that,  as  the  Court  were  equally  divided  in 
opinion,  there  would  be  no  rule. 

Aldbrson,  B.,  said  that  he  retained  the  opinion  he 
had  formed  at  the  time  of  the  argument,  that  there  was 
sufficient  to  warrant  the  jury  in  finding  that  the  transac- 
tion was  not  bond  fide;  that  the  bill  was  fraudulently  ob- 
tained, must  be  considered  to  be  involved  in  the  issue ; 
that  the  jury  were  the  proper  judges  of  the  credibility 
of  the  witness  Lewis;  that  no  account  was  given  why 
Noel  should  have  selected  Lewis  for  putting  his  name  on 
the  bill,  orVhy  Newton^  who  was  a  very  material  witness, 
was  not  called ;  and  therefore,  on  the  whole,  he  was  of 
opinion  that  the  verdict  ought  not  to  be  disturbed. 

GuRMEY,  B,,  coincided  in  opinion  with  AUerson^  B., 
and  said  that  he  was  satisfied  with  the  verdict. 

The  rule  therefore  fell  to  the  ground. 


Davis  r.  Lane. 

JVORDSWORTH  moved  for  a  rule  to  shew  cause  why  whc«  an  mt- 
the  name  of  the  defendant's  present  attorney  should  not  ^iJ^^. 

ceive  certain 
monjea  in  furtherance  of  trusts  pursuant  to  the  provisiona  of  the  Lords'  Act,  the  Court  will  not 
deprive  him  of  that  tnut  unlera  some  ground  is  shewn  for  considering  him  unfit  to  fulfil  it. 
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1835.  be  substituted  in  a  niie  ft  this  Court  of  Easier  Term 
last,  for  the  name  of  the  defehdaoVs  tlien  attorney.  The 
usual  Judge's  order  for  changing  the  attorney  had  been 
duly  obtained.  The  defendant  had  been  brought  up 
under  the  Lords'  Act,  and  it  then  appearing  that  he 
was  entitled  to  an  allowaiice  from  the  Court  of  Chancery 
in  respect  of  some  property  which  was  in  litigation  in 
that  Court,  and  that  such  allowance  was  paid  to  the  de- 
fendant by  Mr.  Bird,  who  had  been  appointed  receiver 
of  the  estate,  this  Court  had  in  Easier  Term  made  a 
rule,  all  the  parties  being  before  it,  directing  that  Mr. 
Bailey^  the  then  defendant's  attorney,  should  receive 
from  Mr.  Bird  100/.  a  year  out  of  the  allowance  in  ques- 
tion, for  the  purpose  of  defraying  certain  costs  in  bring- 
ing the  defendant  up  under  the  Lords'  Act,  and  also 
of  satisfying  his  creditors.  The  purpose  of  the  present 
application  was,  it  was  alleged,  in  furtherance  of  the 
object  contemplated  by  the  Court  in  making  the  rule 
before  mentioned,  by  substituting  the  defendant's  pre- 
sent attorney,  a  Mr.  jpZoronce,  for  the  former  one, 
Mr.  Bailey. 

Sedper  Curiam. — Without  having  all  the  parties  before 
the  Court,  we  should  not  be  justified  in  transferring  the 
trust  confided  to  the  former  attorney  to  a  new  one,  merely 
because  the  attorney  has  been  changed,  unless  we  saw 
reason  for  believing  that  the  first  attorney  would  not  per- 
form the  trust  reposed  in  him. 

Rule  refused. 
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1836. 

Smedlet  9.  Joyce. 

MJEBT, — The  dedaratioi]  was  for  work  and  labour  as  A  plea  of  the 
an  attorney,  money  paid,  &c.  ^debJiTrim- 

Plea.— The  defendant  says  that  he  never  did  owe  to  the  p*«  contract, 

"^  must  be  in  the 

plaintiff  the  said  sum  of  800/.  as  in  the  declaration  alleged,  form  given  by 

or  any  part  thereof,  in  manner  and  form,  &c. ;  and  of  this  Tenant  and 

he  puts  himself  upon  the  country.  ^"^^^ofmLy 

Special  demurrer. — That  the  plea  is  defective,  because,  '^«™;  *  ^«^  *» 

1.  A»r»i  A    -M  T        M       %       and  therefore  a 

accordmg  to  the  rules  of  Hilary  Term  4  WilL  4,  the  piea  that  the 
plea  should  have  alleged  that  the  defendant  never  was  tn*  u  ,^"  er  did 
debied  in  manner  and  form,  &c. :  and  also  because  it  is  ^^f"  ^"^^  ^'|^ 

'  '  bad  on  special 

argumentative,  for  not  distinctly  showing  whether  it  goes  demurrer,  the 
only  to  the  original  existence  of  the  debt,  or  whether  it  «  never  was 
also  refers  to  its  continuance.  indebted. 

The  plea  being  pleaded  near  the  end  of  the  term,  the 
Court,  on  the  plaintiff's  application,  ordered  it  to  be  set 
down  for  the  last  paper  day  in  the  term  {November  SSrd); 
though,  regularly,  it  could  not  have  come  on  till  the 
next  term. 

Maneelf  in  support  of  the  demurrer,  was  stopped  by 

the  Court. 

Carringion,  in  support  of  the  plea. — The  second 
rule  (a),  ender  the  head  of  "  covenant  and  debt,"  is,  that 
the  plea  of  nil  debet  shall  not  be  allowed  in  any  action. 
The  plea  of  nil  debet  is  in  this  form — "  that  the  defendant 
does  not  owe  the  said  sum  above  demanded."  The  pre- 
sent plea  is  therefore  not  the  old  plea  of  nil  debet,  which 
is  prohibited,  but  more  like  the  new  form  given  by 
rule  3  (&),  the  words  of  which  are,  that  the  defendant 
may  plead  "  that  he  never  was  indebted  in  manner  and 

(a)  Ante,  Vol.  3,  p.  323.  (6)  lb.  p.  324. 
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1835. 


form  as  in  the  declaration  alleged."  The  rule  is  only 
directory,  and  not  obligatory ;  and  the  present  plea  being 
that  he  '*  never  did  owe/*  it  is  in  fact  the  same  in  sub* 
stance  and  meaning  as  that  recommended  by  rule  3; 
'*  owe  **  and  ''  indebted  **  are  convertible  terms,  and  there- 

m 

fore  the  plea  is  clearly  a  good  answer  to  the  action,  and, 
not  being  an  infrbgement  of  either  of  the  rules,  the 
demurrer  cannot  be  supported. 


The  Court,  however,  expressing  a  clear  opinion  that 
the  terms  of  the  rule  ought  to  have  been  strictly  com- 
plied with — 

Carringtan  applied  for  leave  to  amend,  which  the 
Court  granted,  only  on  the  terms  of  a  positive  affidavit 
of  merits  being  produced  on  the  following  day ;  otherwise. 

Judgment  for  the  plaintiff  (a). 


(a)  That  there  is  a  materifd  dif- 
ference between  the  issue  nused  by 
the  words  "  ne?er  was  indebted  ** 
and  the  old  words  **  does  not  owe," 
appears  from  a  case,  of  Brcwn  y. 
Davbenyy  in  the  King's  Bench  Bail 
Court,  Hilary  Term,  1836,  post, 
where,  to  a  plea  of  set  off,  the  plain- 
tiff in  his  replication  used  the  new 
form  of  "  ne?er  was  indebted/' 
instead  of  "never  did  owe.''  The 
plaintiff  under  that  issue  wished 
to  prove  that  the  sum,  or  part  of 
the  sum  dcumed  by  the  set  off,  had 


been  paid :  the  secondary  refused 
to  receive  the  evidence,  on  the 
ground  that  it  did  not  a|»ply  to  the 
issue ;  and  upon  an  application  to 
the  Court,  on  the  ground  of  misdi- 
rection, Patteaon,  J.,  held  that  the 
secondary's  direction  was  right. — 
It  should  be  recollected  that  the 
new  rules  ha?e  proscribed  only  the 
plea  of  nil  debet,  and  not  the  repli- 
ecUian  of  nil  debet  to  a  plea  of 
set-off,  wluch  is  still  the  proper 
form  of  such  a  replication.  See 
Chit.  Pleading,  VoL  3,  p.  1158. 


^ji.  u.  ./Z.'.^^.' .^ui..  /^AA^^4,. 
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Eardlbt  9.  Steer. 

MiiRLE^  in  Easier  Term,  obtained  a  rule  nisi  for  setting  An  action  haT- 
aside  an  award  made  between  these  parties.    From  the  bl^ghrfor 
agreement  entered  into  between  them,  it  appeared  that  ^®  recovery 
the  plaintiff  had   lately  commenced  an  action   for  the  money,  but 
recovery  of  SOOO/.,  alleged  to  be  due  on  the  balance  of  proceeded  a<fiur 
accounts.    That  the  defendant  alleged  that  he  had  a  "ii'J!!?!i"^ 

D  appearance,  and 

set-off  against  the  plaintiff,  and  that  the  plaintiff  would  ^^  defendant 
be  found  indebted  to  the  defendant.    That  various  dis*  larger  sum  to  be 
putes  had  arisen  respecting  the  accounts,  and  that  they  ^u  agieed'tiut 
had  agreed  to  refer  the  action  and  all  other  matters  in  |J*  Jf^®"  *"* 
difference  from  the  year  1813,  to  the  award  of  William  annngoutof 
Luke  Pansford,  accountant,  and  George  Hayman,  coach-  and  other  mat- 
builder,  and  such  third  person  as  they  should  appoint  ^"^'"ho^'be 
before  the  reference,  so  that  the  said  arbitrators,  or  any  referred,  the 
two  of  them,  should  make  their  award  before  a  certain  tion,  of  the  re- 
day  ;  the  articles  of  agreement  then  provided  for  the  de-  th7award"*to '^ 
livery  of  particulars  of  demand  on  both  sides,  the  pro-  'J'^*  **•*  «^«"^ 
duction  of  all  papers,  &c.,  and  that  the  parties  were  to  The  arbitratora 
be  examined  on  oath,  if  two  of  the  arbitrators  thought  the  acdou 


proper;  and  it  was  then  provided  that  the  arbitrators,  or  J[^"J?     -- 
any  two  of  them,  were  at  liberty  to  receive  and  allow  as  ^e'  prosecuted, 
evidence  ail  such  writings,  documents,  and  evidence,  as  balance  of  all 
they  should  think  reasonable  and  proper,  notwithstanding  tw^ll",^^ 
the  same  might  not  be  receivable  in  evidence  according  ^^''  ^^  ^® 

,  *^    the  defendant 

to  the  strict  rules  of  law  or  equity,  and  that  the  costs  of  from  the  pUin- 
the  action,  and  also  the  costs  of  the  reference  and  award,  orimed  him  % 
and  all  other  costs,  charges,  and  expenses  incidental  JXi*3a*^^" 
thereto,  should  abide  the  event  of  the  award.  The  arbi-  ^'^>  that  the 
trators,  in  pursuance  of  the  submission,  appointed  Th{h  dentiy  final, 
mas  Floods  esquire,  umpire;  the  award  was  made  by  "entoflhe*^* 
Flood  and  Hat/man  only,  and,  after  reciting  that  all  three  *^^°'  ^  P'^* 

^  ''  ■>  Tent  the  plain- 

tiff setting  it 
aside,  though 
perhaps  the  Court  would  refuse  an  attachment. 
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1835.         bad  taken  upon  them  the  charge  of  the  award,  and  had 
"    ^  been  attended  by  the  parties,  and  had  heard,  examined, 

V.  and  considered  the  allegations  and  evidence  of  both  par- 

ties  and  their  witnesses,  upon  04th,  proceeded  thug: 
'*  we  do  award,  order,  and  determine,  that  the  said  action 
commenced  by  the  said  Edward  Eardley  against  the  said 
Joseph  Steer ^  shall  cease,  and  be  no  further  prosecuted  ; 
and  we  do  find  and  award,  that,  upon  the  balanpe  of  all  the 
accounts  between  the  said  parties  which  have  been  exhi- 
bited to  us,  there  is  due  from  the  said  Edward  Eardley 
to  the  said  Joseph  Steer,  the  sum  of  660/.  14^.  lie/. ;  and 
that  the  said  E.  JS.,  his  executors  and  administrators,  shall 
and  do  pay  to  the  said  J.  S.,  his  executors  and  adminis- 
trators, the  said  sum  of  661/.  14^.  lie/.,  at  the  Old  London 
Inn,  in  the  county  of  the  city  of  Exeter ^  on  Monday  next, 
the  9th  of  February  instant,  at  12  o'clock  at  noon." 
The  affidavits  in  support  of  the  rule  were  made  by  WilUam 
Luke  Ponsford,  one  of  the  arbitrators,  and  William  Tucker, 
the  plaintiff's  clerk.  The  rule  nisi  was  obtained  on  four 
grounds,  which  were  thus  stated  in  the  rule'-^r«/,  that  the 
award  was  not  final,  as  it  did  not  decide  the  event  of  the 
action  for  either  party ;  secondly,  that  meetings  were  held  by 
two  of  the  three  arbitrators,  without  the  knowledge  or  pre- 
sence of  the  third ;  thirdly,  that  the  award  was  the  de- 
cision of  one  of  the  arbitrators  only,  upon  some  of  the 
questions  referred  ;  a,nd/ourtbly,  that  there  was  partiality 
and  injustice  in  the  arbitrators*  Upon  the  first  point 
Learning  v.  Feamley  (a)  was  cited. 

Sir  William  Follett  and  Newman  shewed  cause^. — The 
arbitrators  have  in  fact  found  that  the  set-off  was  larger 
than  the  plaintiff's  claim;  the  action  therefore  was  decided, 
and  the  first  objection,  that  the  action  was  not  determined, 
fails.    Learning  v.  Feamley  (6)  is  not  an  authority  for  the 

{«)  5  B.  &  Adol.  403. 
(6)  5  B.  &  Adol.  403 ;  2  Nev.  &  Man.  232,  S,  C. 
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plaintiff;  that  was  a  replevin  suit,  and  all  matters  in  differ**         18S6. 
ence  toucbinff  the  distress  were  referred,  the  costs  of  the 

®  Eardlet 

suit  to  abide  the  event  of  the  award :  the  award  was,  that  o. 

the  action  should  cease  and  be  .no  further  prosecuted ; 
that  6/.  were  due  for  rent  at  the  time  of  the  distress,  which 
sum  the  plaintiff  was  to  pay  to  the  defendant ;  that  the 
defendant  was  to  pay  the  costs  of  the  award ;  and  that,  upon 
those  payments  being  made,  the  parties  were  to  execute 
mutual  releases  :  there  the  costs  being  to  abide  the  event 
of  the  action,  it  was  necessary  that  the  award  should  shew 
that  the  action  was  finally  determined  in  favour  of  one  or 
other  of  the  parties ;  and  it  was  held,  upon  that  ground,  that 
the  award  was  not  final ;  but  here,  the  costs  of  the  action 
are  to  abide  the  event  of  the  award,  and  therefore  they 
clearly  fall  upon  the  plaintiff,  in  whose  favour  the  award 
is  made,  particularly  as  all  matters  in  difference  were 
referred. 

Parkb,  B.—- Is  not  the  meaning  of  the  agreement  "  to 
abide  the  event  of  the  award  quoad  the  action  ?  *'  There 
might  have  been  ten  different  matters  in  dispute — some 
decided  in  favour  of  one  party,  and  some  for  the  other. 
How  were  the  costs  to  go  ? 

FoHeti  and  Neamani-^All  matters  in  difference  are 
referred,  and  ''  the  costs  of  the  action,  the  costs  of  the 
reference,  and  all  other  costs,  are  to  abide  the  event  of 
the  award."  All  the  matters  in  dispute  were  matters  of 
account,  and  therefore  were  all  comprised  in  the  action. 
The  cause  had  not  reached  verdict.  The  arbitrators  had 
no  power  to  order  a  verdict  to  be  entered.  There  was 
not  even  a  plea — only  a  writ  sued  out,  to  which  the  de- 
fendant had  appeared.  It  is  sworn  that  the  costs  do  not 
amount    to    40«.     Pearse  v.  Pearse  (a)  is  an   authority 

(a)  9  B.  &  C.  484. 
VOL.  IV.  F  F  D.  P.  C. 
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1836.  against  this  rule.  That  was  a  reference  of  a  suit  at  law 
and  another  in  equity,  and  all  other  matters  in  difference 
between  the  parties.  The  chancery  suit  was  respecting  a 
sum  of  2600/.  9  of  which  no  part  was  in  dispute  but  500/., 
claimed  to  be  retained  by  the  defendant  as  a  gift,  which 
the  plaintiff  contended  was  a  loan,  and  which  was  the  prin- 
cipal matter  in  dispute  before  the  arbitrators.  The  award, 
after  directing  how  the  verdict  in  the  action  was  to  be  en- 
tered, and  how  the  9000L  was  to  be  paid,  &c.,  ordered 
that  the  plaintiff  in  the  chancery  suit  should  cause  the  bill 
to  be  dismissed,  and  that  all  proceedings  therein  should 
cease,  and  each  party  pay  his  own  costs :  it  was  contended 
that  the  arbitrators  did  not  put  a  final  end  to  the  chancery 
suit,  by  ordering  the  bill  to  be  dismissed,  and  that  they  had 
not  awarded  respecting  the  500L  i  but  it  was  held  that,  as 
it  did  not  appear  that  there  were  any  matters  in  difference 
but  what  were  included  in  the  action  and  the  chancery 
suit,  the  arbitrators,  by  ordering  the  bill  to  be  dismissed, 
and  each  party  to  pay  his  own  costs,  had  adjudicated 
about  the  600/1,  and  also  sufficiently  determined  the  suit 
Here,  the  arbitrators,  by  directing  that  the  action  shall 
cease  and  be  no  further  prosecuted,  and  that  the  defen- 
dant shall  pay  money  to  the  plaintiff;  has  in  effect  deter- 
mined the  event  of  the  action  to  be  in  favour  of  the 
defendant,  as  it  does  not  appear  that  there  were  any  other 
disputes  but  what  arose  out  of  the  accounts,  which  were 
the  subject  of  the  action.  The  second  and  third  grounds 
of  complaint  are  completely  negatived  by  the  affidavits ; 
upon  the  latter  ground  it  is  affirmed  in  the  plaintiff* 's  affi- 
davit that  one  of  the  two  arbitrators  who  made  the 
award  surrendered  bis  judgment  to  the  other ;  but,  though 
it  appears  he  did  concede  a  little  to  the  other,  he  swears 
he  exercised  his  own  judgment  in  the  matter,  and  it  is  not 
denied  that  he  heard  all  the  evidence,  and  fully  inves- 
tigated the  case.    The  fourth  ground  of  complaint  is  too 


Erie  and  Greenwood,  in  support  of  the  rule. — Leeming 
V.  Feamley  is  precisely  in  point.  The  award  is  not  final 
as  to  the  costs:  it  is  nothing  more  than  a  stet  pro- 
cessus :  the  amount  of  the  costs  can  make  no  difference. 
There  may  have  been  claims  barred  by  the  statute,  and 
equitable  claims;  the  sum  awarded  to  the  defendant 
may  have  been  an  equitable  demand  against  the  plaintiff. 
In  the  case  of  Thornton  v.  Hornby  (a),  a  cause  and  all 
matters  in  difference  were  referred  to  the  arbitration  of 
the  surveyor,  the  costs  to  abide  the  event.  The  defen- 
dant had  paid  6002.  into  Court.  The  arbitrator  awarded 
that  the  defendant  had  overpaid  the  plaintiff  34/.  It  was 
objected  to  the  award  that  it  was  not  final,  and  that  the 
arbitrator  should  have  disposed  of  the  cause  and  the 
matters  in  difference  separately.  The  Court  thought  there 
was  so  much  doubt  on  the  face  of  the  award,  that  they 
refused  to  grant  an  attachment,  and  lefk  the  plaintiff  to 
his  remedy  by  action.  In  Norris  v.  Daniel  (b),  the  cause 
and  all  matters  in  dispute  between  the  parties  were  re- 
ferred, the  costs  of  the  action  and  the  award  to  abide  the 
event  of  the  award.  There  were  eight  counts  in  the  de- 
claration, and  the  arbitrators  found  that  the  plaintiff  had 
a  good  cause  of  action  on  five  of  the  counts,  and  that  the 
defendant  should  pay  to  the  plaintiff  5L  for  his  damages, 
and  that  no  further  proceedings  should  be  had  in  the 
action.  It  was  objected  to  the  award,  that,  as  nothing  was 
said  about  three  of  the  counts,  it  was  impossible  to  say 
how  the  costs  ought  to  go.  On  the  other  hand  it  was  con- 
tended that  ordering  that  no  further  proceedings  should 
be  had  was  sufficient;  but  the  Court  held  that  the  arbi- 

<a)  8  Bing.  13;   I  MocNre  &        (6)  4  Moore  &  Scott,  383;  10 
Scow,  48,  S.  C.  Bing.  607- 
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general :  the  particular  grounds  of  complaint  ought  to         1835. 
have  been  pointed  out. 


Eardley 
Steer. 
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1835.  trator,  unless  the  costs  are  in  his  discretion,  cannot  omit 
deciding  on  the  whole  of  the  matters  referred  to  him,  so 
as  to  give  them  such  a  legal  event  as  shall  authorize  the 
officer  of  the  Court  to  tax  costs. 

Aldebson,  B* — ^That  case  was  very  much  questioned  in 
a  late  case  in  this  Court  (a). 

Parke,  B. — In  that  case  there  were  several  issues,  and 
the  arbitrators  probably  proceeded  on  the  ground  that,  if 
they  said  nothing  as  to  these,  counts,  the  parties  would 
be  in  the  same  situation  as  to  costs,  as  if  they  had  with- 
drawn a  juror. 

Erie  and  Greenwood. — Then  as  to  the  other  objections, 
it  is  alleged  that  Hayman  and  Flood  received  in  evidence 
memorandums  made  by  Steer  himself,  as  proof  that  he 
had  delivered  goods  to  the  plaintiff,  and  that  they  re* 
quired  him  to  give  strict  proof  in  support  of  his  claims : 
those  facts  are  not  satisfactorily  contradicted.  Then  there 
are  two  other  distinct  grounds  of  complaint,  which  remain 
uncontradicted,  videlicet,  that  the  plaintiff  was  ill,  and 
could  not  attend  one  of  the  meetings ;  and  upon  that  occa- 
sion, there  were  two  sums  of  50/1  and  10/.  claimed  by 
the  plaintiff,  the  consideration  of  which  it  was  agreed 
should  be  adjourned  until  he  himself  could  attend  ;  that  is 
positively  sworn  to  by  Ponsford,  one  of  the  arbitrators, 
and  the  plaintiff's  clerk  ;  and  that  those  sums  never  were 
adjudicated  upon. 

Lord  Abinoer,  C.  B.— I  think  it  sufficiently  appears 
that  the  arbitrators  have  determined  all  matters  in  differ- 
ence.   Ex  parte  Leeming  was  a  peculiar  case ;  it  was  an 


(A)  Qttare  Marquis  of  AngUtea  y.  Dibh^n^  10  Bing.  568 ;  2  Cr.  &  M. 
722 


M1CHABLIMA8  TERM|  6  WILL.  IV.  429 

action  of  replevin,  and  there  were  avowries :  the  arbitrators        1836* 
did  not  dispose  of  the  action,  and  therefore  the  award 
was  not  final.     Here,  they  have  in  fact  determined  the 
action  in  favour  of  the  defendant;  they  were  not  obliged 
to  use  technical  words. 

Parke,  B. — I  am  of  opinion  that  this  rule  must  be  dis- 
charged ;  four  objections  have  been  taken  to  the  award. 
Upon  the  first  objection,  perhaps,  there  may  be  some  little 
doubt.     It  is  said  that  the  award  is  not  final,  because 
it  has  not  decided  the  action  for  either  party,  and  Ex 
parte  Iteming  has  been  much  referred  to;  but  in  that 
case  it  was  necessary  that  the  award  should  express  for 
whom  the  action  was  determined.     It  is  said,  that  that 
case  is  not  distinguishable  from  the  present;  but  it  is.     In 
that  case  it  must  be  supposed  that  there  were  special 
pleadings ;  the  arbitrator  may  have  ordered  a  siei  pr<h 
eessutf  because  he  thought  the  avowry  bad.    Here  the 
arbitrators  had  not  only  to  determine  the  suit,  but  to  pro- 
nounce in  whose  favour  the  balance  of  the  accounts  was, 
because  the  costs  were  to  abide  the  event  of  the  award ; 
and  therefore  they  have  in  fact  determined  against  the 
plaintiff,  because  they  direct  the  action  to  cease,  and  that, 
upon  the  balance  of  all  the  accounts,  there  is  a  sum  due 
to  the  defendant     In  Ex  parte  Leeming^  the  costs  were 
to  abide  the  event  of  the  action,  and  therefore  it  was  ne- 
cessary to  shew  how  the  action  was  to  be  determined. 
Here,  the  costs  are  to  abide  the  event  of  the  award, 
and  there  are  sufficient  materials  to  shew  that  the  event 
of  the    award   is  in    favour    of  the  defendant      The 
submission  recites  the  action  against  Steer  for  2000/., 
and  that  he  claimed  a  set-off  against  the  plaintiff  to  a 
larger  amount ;  and  that  disputes  had  arisen  respecting 
the  accounts,  and  that  they  had  agreed   to  refer  the 
action  and  all  matters  in  difference.    The  award  recites 
the  submission,  and  then  directs  that  the  action   shall 


Eardle¥ 

V. 

Steer. 
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1835.  cease,  and  that  upon  the  balance  of  accounts  the  plaintiff 
is  indebted  to  the  defendanti  the  meaning  of  which  evi^ 
dently  is,  that  the  plaintiff  has  no  cause  of  action.  Un- 
doubtedly, the  legal  and  proper  form  would  have  been  to 
have  found  that  the,  plaintiff  had  no  cause  of  action, 
which  was  all  that  the  arbitrators  could  do ;  they  could  not 
order  a  verdict  to  be  entered  ;  that  is  clearly  the  effect 
of  their  determination :  and  with  respect  to  the  objection 
to  the  equitable  claim,  it  is  sufficient  to  say  that  there 
is  no  suggestion  in  the  affidavits  that  any  matter  of  an 
equitable  nature  was  brought  forward.  But  even  sup- 
posing that  this  point  b  doubtful,  though  the  Court  would 
probably  refuse  an  attachment,  they  will  not  set  aside 
the  award.  In  ThonUon  v.  Hornby^  all  that  the  Court 
said  was,  that  they  would  not  grant  an  attachment ;  and 
in  Norris  v.  Daniel^  there  were  special  counts  not  decided 
upon,  and  it  may  have  been  thought  that  the  arbitrators 
intended  to  award  in  favour  of  the  defendant. 

As  to  the  second  objection,  that  meetings  were  held 
by  two  of  the  three  arbitrators,  that  is  distinctly  disproved* 
The  third  objection,  that  the  award  was  made  by  one 
arbitrator  only,  also  entirely  fails,  because  it  appears  that 
each  of  them  exercised  his  own  independent  judgment 
on  the  matter ;  and  though  Haytnan  was  of  opinion  that 
1 00/.  was  due  to  the  plaintiff,  more  than  the  sum  which 
Flood  was  willing  to  give,  and  that  he  gave  way  to  Flood 
in  that  respect,  that  is  a  circumstance  which  must  fre- 
quently happen ;  one  or  both  must  give  way,  otherwise 
they  never  could  agree. 

Lastly. — ^As  to  the  partiality  charged,  it  is  distinctly 
sworn  by  Hayman  and  Flood,  that  the  whole  case  was 
fully  and  fairly  gone  into^  and  the  imputation  is  denied. 

BoLLAND,  B. — ^I  am  of  the  same  opinion ;  the  award 
might  have  been  more  formally  drawn,  and,  from  the 
affidavits,  I  should  say  that  the  conduct  of  the  arbitra- 
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tors  might  have  been  of  a  difierent  description ;  bnt  there         1835, 
is  not  suiBctent  to  set  aside  the  award. 


Alderson,  B. — ^This  case  must  not  be  considered  to 
be  decided  upon  Thornton  v.  Hornby^  because  it  ap- 
pears to  me  that  the  report  of  that  case  is  remarkably 
inaccurate. 


Rule  discharged  with  costs  (a) 


(a)  See  YaU9  ▼.  Knight,  2  Bing.  N.  S.  277- 


Sir  F.  L.  H.  Goodrickb  and  Another,  Assignees  of  the 
Sheriff  of  Staffordshire,  v.  Tvrley  and  Others. 

A  RULE  nisi  had  been  obtained  by  Archbold,  calling  ^  defendant » 

•^  '  ®    entitled  to  de- 

upon  the  plaintiffs  to   shew  cause  why  the  defendants  mand  o^«r  after 
should  not  have  oyer  of  the  bond  on  which  the  plaintiffs  umefw  plead- 
declared*  and  why  they  should  not  be  at  liberty  to  enter  ^^^^!^f^^* 
a  demand  of  oyer  on  the  record,  and  why  they  should  on^er  has  been 

•         i*         1       1*  A.  5    obtained  for 

not  have  the  same  tune  for  pleading  after  oyer  granted  further  time  to 
as  they  had  at  the  time  it  was  demanded.  This  was  an  ac-  ga^^o^elTon 
tion  on  a  bail-bond,  and  was  commenced  on  the  Srd  of  the  face  of  it 

expressly  ex- 

Sepiember;  the  appearance  was  entered  on  the  17th,  and  cindes  thede- 

tbe  declaration  was  delivered  on  the  S4th,  indorsed  to  the  right  to 

plead  in  eight  days.   On  the  Srd  o{ November,  the  plaintiffs  "^^^  ^^ctioa 

consented  to  an  order  that  the  defendant  should  have  six  of  debt  upon 

tot*  11  1  <.i^.i*  iMul-bond,  the 

days  for  the  time  to  plead,  on  the  terms  of  takmg  short  defendant  hav- 
notice  of  trial ;  and  on  the  9th,  another  order  was  obtained  o°f  ,!^^^ch\he 
for  two  days'  fortber  time  to  plead;  on  the  10th,  oyer  was  pWrniff refused 

^  r  »  »    if  jjj  g„„t,  plead- 

demanded,  and  on  the  11th,  to  prevent  judgment  being  ed  that  tiie  bond 
signed,  the  defendants  pleaded  a  plea,  denying  the  as-  assigned  to  the 

plaintifis,  for 
the  purpose  of  preventing  the  plalntifh  from  signing  judgment  for  want  of  a  plem^— Htf't'f  that  the 
defendant,  by  pleading  such  plea,  had  not  thereby  waived  his  right  to  have  an  inspection  of  the 
bond. 


1 


452 


CASES  ON  POINTS  OF  PRACTICE|- KXCH. 

1835.         signtnent  to  the  plaintiffs.     On  the  same  day  this  rule  was 
GooDRicKB     g^fl"^®^'     O^  tlie  I2th,  issue  was  joined,  and  notice  of 
V.  trial  was  given  for  the  20th.     A  rule  nisi  for  staying  pro- 

ceedings on  payment  of  costs,  bail  having  justified,  was 
obtained  on  the  13th. 

J.  Jervis  now  shewed  cause  (a). — ^The  defendants  have 
waived  their  right  to  demand  oyer— firsts  by  getting  time 
to  plead ;  and,  secondly ,  by  pleading  a  plea  of  no  assign- 
ment, after  demand  of  oyer.  As  to  the  first  point,  it  is  an 
established  rule  that  oyer  ought  to  be  demanded  before 
the  time  for  pleading  has  expired.  In  Hartley  ▼.  Var-^ 
ley{b)  it  was  held,  that  a  demand  oi  oyer  after  the  rule 
for  pleading  had  expired,  was  too  late.  So,  in  Theadom 
V.  Jackson  (c),  the  Court  seemed  to  have  been  of  opinion, 
that  oyer  must  be  demanded  before  the  rule  for  pleading  is 
out.  In  Farrand  v.  Brignoll  (d),  a  summons  was  taken  out 
for  oyer,  and  another  for  time  to  plead ;  but  on  an  affidavit 
that  oyer  had  not  been  demanded  until  after  the  rule  for 
pleading  was  out,  the  Court  refused  to  make  any  rule. 
So,  in  the  Duie  of  heeds  v.  Vetours  (e),  judgment  being 
signed,  on  the  ground  that  a  demand  of  ay^r  after  the  rule 
to  plead  had  expired  was  bad,  the  Court  set  aside  the 
judgment,  because  it  appeared  that  the  defendant's  eight 
days'  time  to  plead  had  not  expired,  and  they  said  that 
oyer  might  be  demanded  at  any  time  within  the  eight  days. 
So,  in  Barber  v*  Satchwell  (/),  where  a  judgment  was 
signed,  oyer  not  having  been  demanded  till  after  the  time 
for  pleading  had  expired,  the  Court  held,  that  the  judg- 
ment was  regularly  signed ;  and  though  it  was  stated  by 
Best 9  S^rjt.,  in  argument,  in  Sparks  v.  Simpson{g),  that 
oyer  is  demandable,  though  fnrther  time  for  pleading  has 

(a)  November  18th.  (e)  Barnes,  268. 

(b)  Barnes,  329.  (/)  lb.  326. 

•     (c)  lb.  238.  to)  2  Bos.  &  Pull.  379. 

(<OIb.  241. 
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been  obtained,  yet  the  authorities  are  the  other  way.  In 
Gerard,  adminisirairuc,  v.  Early  (a),  a  special  application 
was  made  to  the  Court  to  enable  the  defendant  to  plead 
a  plea,  putting  in  issue  the  grant  of  letters  of  administra- 
tion to  the  plaintiff;  but  it  being  objected,  that  that  plea 
could  not  be  pleaded  without  oyer,  and  that  the  rule  to 
plead  was  out,  the  Court  refused  the  application.  The 
defendants  have  bound  themselves  by  the  Judge's  order 
to  plead  in  a  certain  time,  but  if  oyer  can  aflterwards  be 
demanded,  the  defendants  may  extend  the  time  allowed  by 
the  Judge,  because  they  have  as  much  time  after  the  demand 
of  oyer  for  pleading,  as  they  had  before ;  and  therefore,  by 
coming  just  at  the  last  moment,  as  they  have  done  here, 
they  may  throw  the  plaintiffs  over  the  sittings.  When 
time  was  demanded,  they  should  have  given  notice  that 
they  intended  to  crave  oyer,  and  the  Judge  would  then 
have  been  enabled  to  say  what  time  ought  to  have  been 
allowed  for  pleading;  they  ought  to  have  made  it  a  con- 
dition at  the  time  the  order  was  obtained  for  further 
time  (6).  Secondly,  supposing  oy^  ought  to  have  been 
granted,  and  has  been  improperly  refused,  the  defendants 
should  have  stood  upon  the  objection,  instead  of  which 
they  have  pleaded  a  plea,  and  thereby  waived  their  right 
to  demand  oyer,  for  the  only  use  of  oyer  is  to  enable  the 
defendant  to  plead;  and  the  plea  pleaded,  that  the  bond 
was  not  assigned  to  the  plaintiffs,  shews  that  oyer  of  the 
bond  was  unnecessary. 


1835. 


GOODRICUS 

9. 

TURLET. 


Archbold,  in  support  of  the  rule.— The  defendants  had 


(a)  2Wil8.413. 

(6)  The  same  principle  waa 
adopted  in  Adams  v.  Drumtnond, 
ante,  VoL  1,  p.  99,  where  an  order 
for  time  to  plead,  and  another  for 
particulars  of  demand,  were  ob- 
tuned  at  the  same  time ;  it  was  held, 


that  the  time  for  pleading  ran  on, 
notwithstanding  particulars  were 
not  pven,  and  that  it  ought  to 
have  been  expressed  in  the  order 
for  time  that  the  defendant  was  to 
have  the  time  after  the  delivery  of 
particulars. 
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1835.         a  right  to  demand  oyer,  and  also  to  have  the  claim  of  oyer 
GooDRi  KE     ^"^^^^^  upon  record,  because  the  refusal  to  grant  ot^er 
V.  when  it  ought  to  be  granted,  is  a  ground  of  error. 

TUALBT. 

Parke,  B. — You  have  only  a  right  to  have  the  demand 
entered  on  the  record  where  the  demand  has  been  regu- 
larly made. 

Arehbold. — It  is  admitted  that  we  had  a  right  to  de- 
mand oyer^  unless  we  have  abandoned  our  right  by  ob- 
taining time  for  pleading,  or  by  pleading  a  plea  of  no 
assignment.  As  to  the  first  point,  most  of  the  cases  cited 
are  inapplicable,  because  they  only  shew  that  oyer  cannot 
be  demanded  after  the  time  for  pleading  has  expired,  and 
after  the  rule  to  plead  b  out ;  but  the  rule  is  not  true  even 
to  that  extent,  because,  in  Sparks  v.  SitMpstm  (a),  it  was 
held,  that  oyer  may  be  prayed  at  any  time  before  the  ex- 
piration of  twenty-four  hours  after  the  demand  of  a  plea, 
though  the  rule  to  plead  be  out,  and  though  the  time  for 
pleading  be  expired ;  and  it  was  admitted  in  that  case,  in 
argument,  that  if  the  demand  of  oyer  had  been  within  the 
time  allowed  for  pleading,  though  that  time  had  been  en- 
larged by  a  Judge's  order,  that  it  would  have  been  per- 
fectly regular.  So,  in  Barber  v.  SatchweU^  time  for 
pleading  bad  been  obtained,  and  it  was  not  contended 
that  if  the  demand  had  been  made  within  the  enlarged 
term  it  would  have  been  irregular  j  and  it  is  there  said 
that  the  Chief  Justice  expressed  an  opinion  that  it  was 
teasonable  that  oyer  should  be  demandable  at  any  time 
before  judgment.  In  the  present  case,  it  does  not  even 
appear  that  any  rule  to  plead  has  been  obtained,  or  that 
any  demand  of  plea  was  made,  and  it  does  appear  that 
the  demand  of  oyer  was.  made  within  the  time  allowed 
by  the  Judge's  order. 

(a)  2  Bos.  &  Pull.  379. 
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Parke^  B. — Does  not  the  time  given  by  a  Judge  ex- 
clude by  implication  the  right  to  have  any  further  time, 
and  therefore  the  right  to  demand  oyer  f  If  it  does  not, 
the  defendant  has  it  in  his  power  to  extend  the  time  given 
him  by  the  Judge. 

BoLLAND,  B. — In  Sparks  v.  Simpson  no  order  for  fur- 
ther time  had  been  obtained. 

Arehbold. — The  order  for  further  time  makes  no  differ- 
ence.   The  defendant,  in  the  first  instance,  is  only  allowed 
by  the  practice  certain  time,  and  yet  it  is  admitted  that 
he  has  the  same  time  to  plead  after  the  demand  of  oyer 
has  been  compHed  with,  as  he  had  at  the  time  the  demand 
was  made.     Theadom  v.  Jackson  (a)  and  Simpson  v.  Dafi 
fido  (i)  are  express  authorities  to  the  latter  point    The 
Judge's  order  allows  further  time,  which  is  granted  either 
upon  terms  or  not ;  if  no  condition  is  imposed,  the  ex- 
tended time  is  taken  exactly  on  the  same  terms  as  the  ori* 
ginal  time.    The  plaintiffs,  knowing  that  we  were  entitled 
to  oyer^  ought  to  have  made  it  a  condition  when  time  was 
granted,  that  we  should  not  have  oyer;  that  was  not  done: 
the  demand  of  oyer^  therefore,  ought  to  have  been  com- 
plied with,  and  when  the  plaintiffs  positively  refused  to 
grant  oyer^  which  is  a  matter  of  right,  we  cannot  be  said 
to  have  waived  our  right  to  insist  upon  oyer  merely  be- 
cause we  pleaded  a  plea  to  prevent  the  plaintiffs  from 
getting  j  udgment.   - 

Parke,  B.,  after  consulting  with  the  other  Barons,  said, 
that  the  Court  were  of  opinion  that  the  defendant  had 
not  waived  his  right  to  demand  oyer^  and  have  it  entered 
on  record,  because  he  had  pleaded  a  plea  to  the  assign- 
ment only,  and  not  to  the  bond.    The  question  then  re- 


4S5 


1885. 
G00DEICS.B 

TVRLBY. 


(a)  Barnes,  238. 


(6)  lb.  254. 
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1835.         mains^  whether  he  made  the  demand  in  due  time,  for  he 
has  no  right  to  enter  it  upon  record,   unless  oyer  waa 
9,  claimed  in  due  time.    The  defendant  has  a  right  to  make 

his  demand  of  oyer  at  any  time  before  the  usual  time  for 
pleading  has  expired ;  but  it  seems  to  be  a  doubtful  pointy 
whether  he  is  entitled  to  it  after  obtaining  an  order  for 
time.    There  are  authorities  both  ways.    In  ArckboWs 
Practice  it  is  laid  down,  that  it  must  be  made  before  the 
time  for  pleading  has  expired,  or  before  the  expiration  of 
time  limited  by  a  Judge's  order;  but  the  authorities  cited 
do  not  come  up  to  that  extent.  The  officers  of  this  Court, 
however,  say,  that,  unless  an  exception  is  made  in  the 
Judge's  order,  the  defendant  has  the  same  rights  he  had 
before.    In  future  it  must  be  understood,  that  if  it  is  in- 
tended to  shut  out  the  defendant  from  his  right  to  demand 
oyer,  he  must  be  expressly  excluded  from  so  doing  by 
the  order  itself.     There  is  an  inconvenience  in  making  a 
party  always  crave  oyer  before  he  knows  whether  it  will 
be  necessary  or  not.     Before,  however,  we  give  our  final 
opinion  on  the  point,  we  will  ascertain  what  the  practice 
is  in  the  other  Courts. 

Alderson,  B. — ^The  object  of  craving  oyer  is  to  enable 
the  defendant  to  plead;  and  is  it  not  equally  necessary  for 
that  purpose,  that  the  defendant  should  have  an  inspec- 
tion of  the  instrument  declared  on,  whether  the  time  has 
been  enlarged  or  not  ? 

Subsequently  in  the  day,  Parke,  B.,  said — The  Mas- 
ters of  the  Court  of  King*s  Bench  agree  in  opinion  that 
oyer  has  been  demanded  in  proper  time,  and  that  the  de- 
fendant was  not  precluded  by  the  order  for  time,  because 
it  was  not  made  one  of  the  terms  of  the  order  that  he 
should  be  so ;  and  the  officers  of  the  Common  Pleas  are 
of  the  same  opinion.  The  rule  will  therefore  be  absolute. 
There  will  be  no  occasion  to  enter  the  demand  on  record. 
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Oyer  must  be  granted,  and  the  deftndant  will  have  the         1B35. 
same  time  for  pleading  de  novo  after  it  has  been  granted,     qqodbickb 
as  he  had  before.    The  defendant  must  agree  to  plead  is-  '* 

suably,  rejoin  gratis,  and  take  short  notice  of  trial ;  and, 
as  the  point  was  doubtful,  neither  party  will  have  costs 
subsequently  to  the  refusal  to  grant  oyer. 

Rule  absolute  on  those  terms. 


Doe  v.  Huddart. 

XHIS  was  an  action  of  trespass  for  mesne' profits.    The  Where  judg- 
defendant  pleaded,  as  to  the  trespass,  prior  and  up  to  the  meat  bu  teen 
Istof  MareA,  1885— /r*/,  not  guilty;  secondly,  that  the  byT&aU,Ac 
premises   were  not  the  premises  of  the  plaintiff;  and,  piainUff;inan 

,       „       ,  ,1.  I*    1         1  •     .A*  1  1       action  for  mc«ne 

thtrdh/y  leave  and  licence  of  the  plamtin;  and  as  to  the  profits,  is  en- 
other  trespasses  alleged  in  the  declaration,  the  defendant  hu  Kfw>nlMr'^ 
pleaded  payment  into  Court  of  55/.    At  the  trial  before  ^'^>  "  ^~ 

■  *    "^  tween  attorney 

Bolland^.B^t  at  the  Carnarvonshire  Assizes,  the  judgment  and  client,  and 
and  writ  of  possession  in  the  original  action  of  ejectment  betirora^party 
were  given  in  evidence,  and  also  the  bill  of  costs,  amount-  "x^/jciara- 
incc  to  99/.,  which  was  proved  to  be  reasonable  as  between  ^on  ^^  trespass 

by  John  Doe  as 

attorney  and  client,  with  a  deduction  of  about  4^  It  ap-  piaintifi;  tiie 
peared  that  the  judgment  in  ejectment  was  by  default,  pleaded,  that 
and   the  defendant  therefore  purposed  to  prove  under  the  premises 

*      *  *  were  not  the 

the  second    plea  a  title  in   himself  up.  to   the   1st  of  premises  of  the 
Marchi  1834.    This  was  opposed  by  the  plaintiff,  who  ^«lc||\hatunder 
contended  that  the  judgment  in  ejectment  was  conclusive,  ^^"gji^fj^ 
there  being  a  demise  laid  in  the  declaration  on  the  18th  at  liberty  to 
of  Junct  18S1 ;  and  the  evidence  was  rejected  by  the  himself,  the 
learned  Baron.    The  defendant  also  contended  that  the  {^e^^|  ^^o\ 
plaintiff  was  only  entitled  to  costs  as  between  party  and  ^^^  condunve 
party,  and  called  witnesses,  who  proved  that  about  9IZL  only  fendant,  unless 
would  be  allowed  by  the  Master.    The  learned  Judge  cord.   ^'^"  '^' 
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lBd5.  told  the  jury  that  the  plaintiff  was  entitled  to  recover  the 
costs  reasonably  incttrred,  with  the  exception  of  certain 
charges,  which  he  thought  could  not  be  allowed,  vis.  two 
charges  for  special  retainers  to  counsel,  &c.  The  jury,  al- 
lowing for  the  sum  paid  into  Court,  found  for  the  plaintiff 
for  the  mesne  profits  from  June  18,  1831,  to  May  17, 
18S4,  (on  which  day  it  appeared  that  the  plaintiff  had  had 
possession),  360{«,  and  for  the  costs  45/. 

jR.  V.  Richards  moved  for  a  new  trial,  for  misdirection 
of  the  learned  Judge  ;^r«<,  because  the  judgment  in  eject- 
ment was  not  conclusive  unless  pleaded,  for  which  he  cited 
Vooghi  Y.  Winch  (a),  and  Ouiramv,  Morewood{b)»  Se» 
condlfff  that  the  plaintiff  was  entitled  only  to  costs  as  be- 
tween party  and  party.    Doe  t.  Hare  (e). 

J.  JervU  and  Webby  shewed  cause,  and,  with  respect 
to  the  costs,  relied  on  Doe  ▼.  Davis  (d),  where  the  dis- 
tinction was  taken  by  Lord  Kenyon,  between  a  judgment 
by  default  and  after  verdict — that  in  the  former  the  whole 
costs  might  be  recovered,  but  not  in  the  latter,  because 
they  had  been  taxed,  and  which  distinction  was  recognised 
in  Brooke  Y.  Bridges  (e).  [The  question  of  costs  was  af- 
terwards given  up  by  Richards]. 

The  arguments  upon  the  other  point  will  be  found  no- 
ticed in  the  judgment  of  the  Court.  Aslinv.  ParUn{f) 
was  cited  on  shewing  cause,  and  Lloyd  v.  PeeU(g)  in  sup- 
port of  the  rule. 

The  Court  took  time  to  consider  of  their  judgment^ 
which  was  delivered  in  Trinity  Term,  by — 

(a)  2  B.  &  Aid.  662.  post,   HU.  T.  1836,    uvbere  the 

(6)  3  East,  346.  same  principle  was  acted  upon. 

(c)  Ante,  Vol.  2,  p.  246.  (c)  7  B.  Moore,  471. 

(d)  1  Esp.  358.    See  the  late         (/)  2  Burr.  665. 
case  of  Grace  t.  Morgan,  C.  P ,         (^)  3  B.  &  Aid.  407* 


HUDDART. 
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BoLLAND,  B. — There  was  a  case  of  Doe  ▼•  Huddari,  in        1836. 
which  the  Court  took  time  to  consider.     It  was  an  action  " 

I>OB 

of  trespass  for  mesne  profits^  tried  before  me  at  the  lart  ^  o. 
assises  for  the  county  of  Carnarvon.  The  declaration  was 
in  the  ordinary  form.  The  defendant  pleaded  as  to  all 
the  trespasses  alleged  to  have  been  committed  before 
18349  that  the  plaintiff  had  no  title  to  the  possession  of 
the  land  at  that  time ;  and  as  to  all  the  subsequent  tress- 
passes, he  paid  55/.  into  Court,  and  denied  damages  ultra 
that  sum.  At  the  trial  the  judgment  in  ejectment,  which 
had  been  suffered  by  default^  was  produced  in  evidence. 
The  record  contained  (in  effect)  two  demises,  one  in  18S4, 
and  one  at  an  earlier  period.  The  mesne  profits  accruing 
subsequent  to  the  demise  in  1834,  were  fully  covered  by 
the  money  paid  into  Court.  At  the  trial  it  was  proposed 
to  shew  by  evidence,  that  the  title  of  the  lessor  of  the 
plaintiff  did  not  accrue  before  the  time  of  the  demise,  in 
1834.  I  refused  to  admit  this  evidence,  on  the  ground 
that  the  judgment  in  ejectment  was  conclusive  against 
the  defe];idant.  A  rule  nisi  was  obtained  for  a  new  trial, 
and  upon  cause  being  shewn,  the  Court  took  time  to  con* 
sider  of  its  judgment*  On  full  consideration,  we  are  now 
of  opinion  that  the  evidence  was  receivable,  and  that  the 
rule  ought  to  be  made  absolute.  The  general  rule  of  law 
since  the  case  of  Vooght  v.  Winch  must,  we  think,  be 
taken  to  be  clearly*  established ;  and  that  is,  that  a  judg- 
ment between  the  same  parties  b  not  conclusive,  unless 
pleaded  as  an  estoppel.  There  are  two  modes,  as  Mr. 
justice  Holroyd  there  observes,  which  a  party  may  adopt : 
he  may  say,  the  other  party  is  not  at  liberty  to  call  upon 
me  to  answer  for  what  has  been  previously  decided ;  or 
he  may  say,  that  his  opponent  has  no  such  ground  of  ac- 
tion as  he  has  alleged.  In  the  latter  case,  he  refers  the 
question  to  the  jury,  who  are  to  determine,  not  whether 
it  has  been  previously  so  decided,  but  whether  the  right 
be  as  alleged  in  the  pleadings  of  the  parties.     And  in 
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1835.        Goddard^s  case  (a)  it  is  laid  down,  that  although  in  plead- 
DoE         ^°^  ^^^  obligee  cannot  allege  delivery  before  the  date,  be- 
V.  cause  he  is  estopped  from  taking  an  averment  against  any 

thing  expressed  in  the  deed,  yet  the  jurars^  who  are 
sworn  to  say  the  truth,  shall  not  be  estopped.  Now,  if 
this  be  the  general  proposition  of  law,  it  is  difficult  to  un- 
derstand upon  what  principle  there  should  be  any  differ- 
ence between  an  action  of  ejectment  and  any  other  action. 
It  is  said  that  the  action  of  ejectment  is  a  creature  of  the 
Court,  and  that  therefore  there  is  a  sufficient  ground  of 
distinction;  but  it  would  surely  be  more  reasonable  to 
conclude  that  the  Courts,  in  creating  these  actions,  would, 
as  far  aa  possible,  follow  the  course  in  other  actions,  and 
not  unnecessarily  create  an  anomaly  to  the  general  rules 
of  evidence  upon  trials.  If  the  jury  are  sworn  to  try  the 
issue  in  this  case,  -why  is  the  effect  of  their  oaths  to  be 
different  in  the  trial  of  an  action  of  this  description,  from 
its  effect  in  any  other  ?  We  can  see  no  reason  for  such  a 
conclusion;  and,  consequently,  we  think  that  the  cases  of 
Vooght  V.  Winchi  and  Outram  v.  Maretooodf  are  not  dis- 
tinguishable in  principle  from  the  present  case.  Then,  if 
so,  although  undoubtedly  there  are  to  be  found  dicia  of 
learned  Judges,  and  particularly  of  Lord  Mansfield^  in 
Aslin  V.  Parkin,  which  have  been  transferred  to  the  trea- 
tises upon  evidence,  as  establishing  that  a  judgment  in 
ejectment  is  conclusive  as  to  the  right  *of  possession  at  the 
time  laid  in  the  declaration,  and  that  it  is  laid  down  by  Mr. 
Phillipps,  in  his  Law  of  Evidence  (6),  and  upon  which  I 
acted  at  the  trial,  yet  the  Court  think  that  these  autho- 
rities are  not  entitled  to  so  much  weight,  because  they  may 
be  explained  on  the  supposition  that  the  point  was  not 
specifically  presented  to  the  Court;  and  the  circumstances 
of  those  cases  were  such  as  would  make  it  immaterial  for 
those  learned  Judges  to  distinguish  between  what  is  very 

(a)  2  Rep.  4  b.  (6)  7th  Edit.  324. 
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cogent,  and  what  is  conclusive  evidence  in  the  cause;  and  1835. 
more  especially  between  cases  where  it  may  be  conclusive, 
if  pleaded,  but  not  so  unless  it  is  put  on  the  record.  A 
similar  dictum  of  Lord  Manifield,  in  Bird  v.  Randall  (a), 
is  adverted  to  and  overruled  by  Lord  Tenterden,  in  hb 
judgment  in  Voogbt  v.  Winch;  although  it  is  due  to  Lord 
Mansfield  to  say,  that  the  report  in  Burrow  does  not  seem 
to  justify  the  argument  founded  on  it  by  counsel  in  later 
cases.  Upon  the  whole, .  therefore,  we  think  that,  in  this 
case,  the  record  of  the  judgment  in  ejectment,  although 
of  some  weight,  was  not  conclusive  evidence  in  the  cause ; 
and  that,  consequently,  the  defendant  should  not  have 
been  precluded,  in  this  state  of  the  pleadings,  from  giv- 
ing the  evidence  he  proposed  to  give*  For  these  reasons, 
we  are  of  opinion,  that  the  rule  for  a  new  trial  must  be 
made  absolute. 

Rule  absolute. 
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(a)  3  Burr.  1353. 


^^  j^:S^j^^.mJ^^^js/: 


Wilson  r.  Northorp. 

vV IGHTMAN  had  obtained  a  rule  calling  upon  the  After  an 
plaintiff's  attorney  to  shew  cause  why  he  should  not  pay  jadge  at  cham- 
to  the  defendant,  or  his  attorney,  three  several  sums  of  roiI5e**irr^"of 
1/*  18«.  id.,  SI 3s.  2d.,  and  8L  I6s.  6d.»  and  also  the  costs  ^^^^ ^^^^^ 

late  to  object, 
of  the  application.  in  answer  to  a 

rule  calling 
upon  the  party 

W.  H.  Watson  shewed  cause.— From  the  affidavits,  it  J**  P»y  "*«n«y  , 

in  pursuance  of 

appeared,  that  the  defendant  having  given  a  cognovit  to  such  order,  that 

the  Judge  had 
no  power  to 
make  it. 
Quare,  whether  a  Judge  at  chamben  has  power,  during  term,  to  order  the  attorney  to  pay  the 
costs  of  irregular  proceedings. 

An  order  of  a  Judge  at  chambers  was  obtained  in  term,  for  setdng  aside  an  irregular  judgment 
with  costs :  the  costs  were  taxed  upon  the  order,  which  was  then  made  a  rule  of  Court,  and  then 
a  personal  application  was  made  of  the  amount  : — Held,  that  this  was  the  regular  mode  of 
proceeding. 

VOL,  IV.  GO  D.  P.  C. 


0. 
NORTHO&P. 
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1836.  pay  the  debt  on  a  particular  day,  with  a  proyiso^  that  if 
Wilson  not  then  paid,  the  costs  were  to  be  taxed,  and  judgment 
signed,  and  the  defendant  not  having  paid  the  debt  at  the 
appointed  time,  the  plaintiff's  attorney  signed  judgment, 
and  taxed  the  costs*  The  defendant  then  tendered  the 
debt  and  costs,  but  protested  against  being  charged  with 
the  costs  of  the  judgment,  inasmuch  as  the  cognovit  only 
authorized  the  plaintiff  to  sign  judgment  after  the  costs 
had  been  taxed.  The  plaintiff's  attorney  not  agreeing  to 
give  up  the  costs  of  the  judgment,  an  application  was 
made  to  Gurney^  B.,  at  chambers,  to  set  it  aside,  and  the 
learned  Judge  made  an  order,  not  only  that  the  judgment 
should  be  set  aside,  with  costs,  but  that  the  plaintiff's  at- 
torney should  pay  the  costs,  as  well  of  the  application  as 
of  the  judgment,  out  of  his  own  pocket.  An  appointment 
was  accordingly  made  for  the  taxation  of  costs  on  the  SOth 
of  /ipril,  the  order  having  been  made  on  the  £7th ;  the 
plaintiff's  attorney  did  not  attend,  and  the  costs  were  taxed 
at  the  sum  of  3/.  Ss.  2d,  On  the  5th  of  May,  a  summons  was 
taken  out  before  a  Judge  at  chambers,  to  rescind  that 
part  of  the  order,  but  the  learned  Judge  dismissed  the 
summons.  Frequent  demands  having  been  made  for  the 
payment  of  that  sum  and  the  costs  of  the  judgment, 
amounting  together  to  the  sum  of  5/.  Is.  4fd.,  the  defen- 
dant's attorney,  on  the  28th  of  May,  made  the  order  a 
rule  of  Court,  and  on  the  SOth  the  cOsts  were  taxed  upon 
that  rule  at  the  sum  of  SI.  16«.  6d.  On  the  ^nd  of  June, 
a  personal  demand  was  made  of  the  three  sums  of  money: 
on  the  same  day  the  plaintiff's  attorney  offered  to  pay 
the  51.  Is.  4(/.,  and  an  application  was  also  made  to  the 
Court  on  behalf  of  the  plaintiff's  attorney  to  set  aside 
the  learned  Judge's  order,  which  was  refused  (a).  It  was 
now  contended  that  the  taxation  of  costs  was  irregular,  as 
the  affidavit  in  support  of  the  rule  merdy  stated  that  the 

(a)  See  the  case,  ante,  p.  212. 
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pfauntiff's  attorneywas  Benred  with  a  nQtice  to  tax,  but        1S35. 
did  not  statfe  thai  any  appbtnimenl  had-  h^n  made  widi       wilson 
the  Master, :  or  that  any  bill  of  costs  had  b^^n  deUvered. 


V. 
NORTHORr. 


'  Parks,  B. — The  aflBdavits  in  answer  dq  ppt  a,Yex  the 
contrary,  apd  therefore   it  nrast  b^  tak^n  that  proper 

fV»H.  Waisan. — The  order  was  improperly  made  in 
the  fltst  instanee.  Whilst  4he  Court  ir^itting,  a  Judge 
at  chambers  hhn  no  povv^r  t^iffflict  penalties  upon  attor- 
nies.  The  Jufdge,  therefore,  bad  no  jurisdiction;  and 
though  it  was  reported  by  the  officer  here,  that  the  costs 
might  be  taxed  on  the  cognovit  and  not  on  the  judgment, 
the  pvUfCtioe  of  the  other  Courts  is  certainly  different : 
at  all  events,  there  was  no  reason  why  the  attorney 
shoidd  be  ordered  to  pay  the  costs.  Besides,  the  [costs 
ought  not  to  have  been  taxed  upon  the  order  until  it 
was  made  a  rule  of  Court ;  and  it  is  sworn  that  on  the 
same  day  that  the  demand  was  made,  the  plaintiff's  at- 
torney tendered  5L  U.  4J. :  he  ought,  therefore,  not  to 
be  charged  with  the  expense  of  making  the  order  a  rule 
of  Court  (a). 

Lord  Abikger,  C.  B. — In  this  stage  of  the  proceedings 
the  jurisdiction  of  the  Judge  cannot  be  disputed :  the 
order  having  been  made  a  rule  of  Court,  it  has  now  be- 
come the  act  of  the  Court. 

Parke,  B. — This  is  a  rule  calKng  upon  the  attorney  to 


(a)  It  was  sworn  in  support  of  Parke  had  decided  in  a  similar 

the  rule,  that  the  Master,  on  appli*  case,  that  it  was  the  proper  course, 

cation  to  him,  certified  that  the  re-  in  order  to  avoid,  if  possible,  the 

gildar  course  was  to  tax  the  costs  e^ipense  of  making  the  order  a 

pa  tiie  order,  and  that  Mr.  Baron  rule  of  Court. 

G  g2 
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1836.  pay  certain  sums  of  money  in  pursuance  of  an  order 
Wilson  ^^'ch  has  been  made  a  rule  of  Court :  it  is  therefore  in 
NoRTHOBF  *^®  nature  of  an  attachment.  There  had  been  a  demand 
and  refusal  of  the  costs  ordered  to  be  paid  by  the  Judge, 
and  therefore  the  party  was  in  contempt :  the  other  side, 
therefore,  ought  to  have  the  costs  of  making  the  order 
a  rule  of  Court,  which  the  Master  says  is  the  constant 
practice. 

Alderson,  B. — The  Court  give  no  opinion  as  to  the 
power  of  a  Judge  at  chambers  to  make  such  an  order, 
as  under  the  particular  circumstances  of  this  case  it  is  un- 
necessary for  them  to  do  so. 

Gurney,  B. — It  is  too  late  now  to  take  the  objection. 

Rule  absolute  with  costs. 


Lester  v.  Lazarus. 

Where  a  motion  JMLAHON  moved  to  discharge  a  rule  nut  obtained  by 
foranew  tnai    Mansel  for  a  nonsuit,  under  these  circumstances.    The 

If  by  accident 

delayed  beyond  action  was  tried  before  the  under-sheriff  of  Middlesex, 

notice  ought  to  in  October,  and  a  verdict  found  for  the  plaintiff.   The  writ 

otber^ride^  ^^  ^^  ^'^*'  ^^^  returnable  on  the  30th^  and  on  that  day  a  re* 

otherwise  the  |^y,|  ^^^g  made  with  a  Terdict  for  the  plaintiff  indorsed, 

expense  of  m-  *^ 

termediate  pro-  but  there  was  no  indorsement  that  execution  should  be 
&M  on  tile  party  Stayed  till  application  should  be  made  to  the  Court.  On 
delaying  to        ^j^^  ^^^^  ^f  November  notice  of  taxation  for  the  5th  was 

given.  On  the  evening  of  the  4th,  notice  was  given  of  an 
intended  application  to  the  Court  to  set  aside  the  verdict, 
by  permission  of  the  under-sheriff.  On  the  5th  both 
parties  attended,  and  the  costs  were  taxed.  On  Saturday 
the  7th,  judgment  was  signed,  and  on  Monday  the  9tb, 


moTe. 
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execution  issued^  upon  which  the  defendant's  goods  were         ^^^* 
seized.     The  rule  nisi  for  a  new  trial  was  served  on  the 
10th,  not  having  been  granted  till  that  day.    Notice  was  at 
the  same  time  given,  that  an  action  of  trespass  would  be 
brought  for  the  seizure  of  the  goods. 

The  Court  granted  a  rule  for  discharging  the  former 
rule,  unless  the  whole  debt  and  costs  were  brought  into 
Court,  and  upon  payment  of  the  costs  of  the  judgment 
and  execution,  and  of  the  rule  then  pending. 

Mansel  on  a  subsequent  day  shewed  cause. — It  appeared, 
that  there  not  being  suflScient  time  to  hear  this  motion  on 
the  fourth  day  of  term,  which  was  Thursday  the  5th,  a  list 
was  made  of  this  and  other  cases ;  and  that  on  a  subse- 
quent day,  when  it  was  called  on,  counsel  being  unavoid- 
ably absent,  it  was  struck  out ;  but  the  Court,  as  a  favour, 
allowed  the  motion  to  be  made  on  the  10th.  No  notice, 
however,  had  been  given  of  these  circumstances  to  the  other 
side,  and  the  plaintiff's  attorney  was  misled  by  seeing  the 
name  struck  out  of  the  reserved  list. 

The  Court  said  that  notice  should  have  been  given  by 
the  defendant's  attorney  of  the  circumstances  which  pre- 
vented  the  motion  being  made  earlier;  and  they  ordered 
the  rule  to  be  absolute,  unless  the  defendant  paid  the  costs 
occasioned  by  the  execution  and  this  application ;  and  as 
an  execution  was  in  the  house,  they  further  ordered  it  to 
remain,  until  the  rule  for  a  nonsuit  was  disposed  of. 

Rule  accordingly. 
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> 

JoMlEs  r.  Palmer  the  Younger. 

Certain  books  of  ^ROWDER  showed  cause  against  a  rule  which  had 
the  piainUflfhad  ^^^^  obtained  by  Butt,  calling  upon  the  defendant  to 

come  into  tbc  .^  '  o       i 

defendant's  po«-  show  cause  why  he  should  not  deliver  up  to  the  plaintiff 
agent    It  be-    Certain  books  of  the  plaintiff  in  the  hands  of  the  defen- 

for^rptoltiff  ^*"**  *°^  ^^y  ^^®  plaintiff  should  not  be  allowed  to  take 
to  inspect  them,  copies  of  them.    The  plaintiff  swore  that  the  books  had 

The  Court  or-  .      , 

dered  the  de-  been  put  by  him  into  the  defendant's  hands,  as  an  agent, 
aiTinnHfrtionj^^  ^^'  ^^  purposc  of  Carrying  on  his  business,  and  that  he 
but  would  not     could  not  procccd  in  this  action  (a)  unless  two  of  them 

order  him  to  *  ^   ' 

deiiTertbemup.  were  delivered  up.     It  was  also  sworn  by  the  plaintiff 

that  a  suit  was  now  pending  against  him  by  the  excise 
for  certain  arrears  of  duty,  arising  out  of  that  business, 
and  that  those  books  of  accounts  contained  entries  be- 
tween the  plaintiff  and  his  customers,  and  between  the 
plaintiff  and  the  defendant,  and  that  they  were  necessary 
for  the  purposes  of  both  suits.  The  defendant,  in  answer, 
denied  that  any  books  of  the  plaintiff's  were  in  his  pos- 
session, care,  or  custody ;  that  the  books  had  beeii  pro- 
duced to  the  plaintiff  some  time  since,  and  he  had  a  full 
examination  of  them.  It  was  objected  that  the  defendant 
could  not  be  compelled  in  this  mode  to  deliver  them  up. 

Lord  Abinger,  C.  B. — As  the  defendant  does  not  deny 
having  been  agent  for  the  plaintiff,  and  that  he  obtained 
the  books  as  agent  for  the  plaintiff,  I  think  the  defen- 
dant is  bound  to  allow  an  inspection,  as  it  is  sworn  that 
they  are  material  to  enable  the  plaintiff  to  proceed  with 
the  suit ;  but  I  do  not  think  we  can  order  them  to  be 
delivered  up. 

(a)  It  did  not  appear  by  affi-  was  stated  to  he  assumpsit  with 
davit  what  the  action  was:  but  it     the  money  counts. 
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ParkEi  B. — I  think  this  case  comes  within  the  nilef        1^35. 
that  where  a  party  holds  an  agreement  as  trustee  for 
another^  he  is  bound  to  allow  an  inspection.     The  defen-  v. 

dant  does  not  swear  that  the  books  are  not  in  his  power. 
The  defendant  must  allow  an  iaspectiony  and  copies  of 
those  accounts  between  the  plaintiff  and  defendant  which 
relate  to  this  action. 

Rule  absolute  for  An  inspectioR  And  copies. 


Rex  v.  Robinson. 

U  PON  a  judgment  obtained  against  the  defendant  for  Tt|e  sheriff  u 
penalties  under  the  excise  laws,  an  extent  issued  to  the  ^undage  on 
sheriff  of  Staffordshire,  indorsed  to  levy  1000/.,  by  virtue  ^^f47„„'^, 
of  which  the  sheriff  seized  certain  goods  of  the  defendant,  the  executioa 
which  were  appraised  at  824/. ;  but,  before  they  were  sold,  on  the  amount 
the  defendant  compromised  with  the  excise,  by  paying  g^^zed.^^' 
600/.,  which  the  excise  agreed  to  accept  in  full.     The 
sheriff  claimed  to  retain  out  of  this  sum  his  poundage 
oB  9SM.    On  behalf  of  the  Crown  it  was  contended,  that 
he  wlAs  only  entitled  to  his  poundage  on  the  5002.    A  rule 
nisi  having  been  obtained,  calling  upon  the  sheriff  to  shew 
cause  why  he  should  not  pay  over  to  the  collector  of  ex- 
cise, for  the  use  erf  the  Crown,  the  stim  of  472/.  10«.,  being 
the  balance  of  the  sum  of  500/.  levied  on  the  defendant's 
goods  under  the  extent,  after  deducting  27/.  \0s.   for  the 
sheriff's  poundage  thereon, 

Jervis,  K.   C,  shewed  cause. — ^This  question   turns 
on  the  construction  of  the  3  Geo.  1,  c.  15,  s.  3(a).      The 


(a)  This  section  enacts  that  except  post  fines  due  to  the  kind's 
**  all  sheriflfs  who  shall  Uvy  any  migesty.  his  heirs  or  successon^ 
debts,  duties^  or  sums  of  money,     by  process  to  them  directed  upon 
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meauing  of  the  word  "  levy*'  is  to  *'  seize :"  it  does  not  ne- 
cessarily  mean  that  the  goods  are  to  be  sold  ;  and  parties, 
by  compromising  after  the  levy,  but  before  the  goods  are 
sold,  cannot  deprive  the  sheriff  of  the  fee  to  which  he  is 
by  law  entitled ;  that  was  expressly  determined  in  Alchin 
V.  WeUs{a). 


Parke,  B. — ^That  case  does  not  shew  what  were  the 
terms  of  the  compromise  ;  and  the  question  did  not  turn 
on  what  amount  of  poundage  the  sheriff  was  entitled  to, 
but  whether  he  was  entitled  to  any  poundage  at  all.  Is 
there  any  case  where  the  sheriff  has  received  poundage 
on  more  than  has  actuaUy  been  received  ? 

Jervis. — In  Bullen  v.  Ansleyib)^  it  was  held  that  the 
sheriff  is  entitled  to  his  poundage  on  an  execution  levied, 
though  the  execution  is  afterwards  set  aside  for  irre- 
gularity. So  in  Rinosiome  v.  iVilkin^an  (c),  it  was  held 
that  where  the  sheriff  has  regularly  levied,  he  is  entitled 


the  BummoiiB  of  the  pipe,  or  green 
wax,  or  by  levari  fiacias  out  of 
the  Court  of  Exchequer,  shall 
from  time  to  time,  for  their  care, 
pajns,  and  charges,  and  for  their 
encouragement  therein,  have  an 
allowance  upon  their  accounts  of 
twelve  pence  out  of  every  twenty 
shillings,  for  any  sum  not  exceding 
100/.,  so  by  them  levied  or  col- 
lected, and  the  sum  of  sixpence 
only  for  every  twenty  shillings 
over  and  above  the  first  100/.;  and 
for  all  debts,  &c.  except  post  fines, 
due  to  his  majesty,  his  heirs  and 
successors,  by  process  on  fieri 
facias  and  extent,  issuing  out  of 
any  of  the  oflices  of  the  Court  of 
Exchequer,  the  sum  of  U.  6d.  out 
of  every  twenty  shillings,  for  any 


sum  not  exceeding  lOOZ.,  so  by 
them  lenied  or  coUecied^  and  the 
sum  of  twelve  pence  only  for 
every  twenty  shillings  over  and 
above  the  first  100/. :  provided  al- 
ways, such  sheriff  shall  duly  an- 
swer the  same  upon  his  account, 
by  the  general  sealing  day  of  such 
term  in  which  he  ought  to  be  dis- 
missed  the  Court,  or  in  such  time 
to  which  he  shall  have  a  day 
granted  to  finish  lus  said  accounts, 
by  warrant  signed  by  the  Lord 
Chief  Baron,  or  one  of  the  barons 
of  the  coif  of  the  said  Court  for 
the  time  being,  and  not  other- 


wise.' 


(fl)  5  T.  R  470. 

(6)  6Esp.  111. 

(c)  4  M.  &  iSthv.  256, 
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to  poundage,  though  the  money  raised  is  ordered  to  be  1835. 
restored  to  the  defendant.  Rex  ▼•  BurreU{d)  is  to  the 
same  effect:  there,  upon  an  outlawry  against  a  defendant, 
and  a  levari  to  the  sheriff*,  he  levied  the  rents  and  profits 
of  the  defendant's  lands  to  the  amount  of  60/.  The  defen- 
dant having  afterwards  obtained  leave  to  plead,  and  to 
have  a  return  of  the  money  upon  giving  security,  the 
sheriff*  claimed  to  detain  for  his  poundage,  and  offered  to 
pay  over  the  money  with  that  deduction ;  and  the  Court 
refused  to  grant  an  attachment  against  him  for  not  paying 
over  the  money,  expressing  an  opinion  that  the  sheriff*  was 
entitled  to  the  pounda^ge.  Sir  Daniel  Norton's  case  {b) 
shews  that  the  meaning  of  the  word  **  levied"  may  be 
satisfied,  though  no  property  is  either  seised  or  sold.  In 
that  case,  process  having  been  directed  to  the  sheriff  to 
levy  27/.,  the  writ  was  put  into  the  hands  of  the  under- 
sherifi' ;  the  latter  owed  a  debt  of  30/.  to  the  defendant 
by  bond,  and  upon  his  telling  the  defendant  that  he  had 
a  writ  to  levy  S7/.  against  him,  the  defendant  claimed  his 
30/.  from  the  under-sheriff,  and  upon  the  defendant's  agree- 
ing on  receiving  3/.  to  give  up  the  bond>  the  under-sheriff 
agreed  to  discharge  the  defendant  from  the  writ  for  S7/. ; 
and  it  was  held  that  the  sheriff  was  answerable  to  the  King 
for  tlie  27/.  as  for  money  levied  by  him.  This  case  was 
confirmed  in  the  King  v.  JoiherelUc).  In  the  King  v. 
Fry{d)f  it  was  contended  that  the  sheriff  was  not  entitled 
to  claim  poundage  dejure^  unless  the  levy  was  completed ; 
but  it  was  held  that  he  was,  the  debt  having  been  paid  in 
consequence  of  the  seizure.  The  King  v.  Barber{e)  was 
also  a  strong  case  in  favour  of  the  sheriff:  there,  the 
extent  issued  for  1241/.  19«.,  and  the  sheriff  seized  goods 


(a)  Bimb.  305.  ported  in  2  Anstr.  358. 

(6)  Lane,  74.  {d)  3  Anstruther,  717- 

(c)  3  Anstruther,  718,  note  (o).  {e)  Parker,  177- 
The  same  case  is  incorrectly  re- 
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1835.        to  the  value  of  260L  only,  and  before  a  venditiom  emponas 
issuedi  the  defendant  paid  the  whole  debt  to  the  sheriff, 
V.  and  it  was  held,  that  the  latter  was  entitled  to  his  pound- 

age on  the  whole  amcaint*  These  cases  shew».that  the 
sheriff  in  the  present  case  haying  f  ei^ed  to  the  full  amount 
of  the  debt^  thereby  acqijured  a  right  to  poundage  to  the 
extent  of  the  yalue  of  the  goods  seiaed :  he,  therefore, 
cannot  be  deprived  of  that  right  by  th^  Crown's  agi^eifig 
to  take  a  less  sum. 

T^neredi  in  support  of  the  rule,  was  ^topped  by  the 
Court. 


Paekb,  B.— The  sheriff  is  clearly  entitled  to 
on  the  £002.,  but  there  ap|>ears  to  be  no  authority  to  shew 
that  the  aheriff  is  entitled  to  claiin  poundage  on  a  larger 
sum  than  the  Crown  actually  receives  under  the  levy :  and 
in  the  absence  of  any  such  authoritj^,  I  thinlc  he  is  here 
only  entitled  to  poundage  on  the  sum  of  dOO/. 

Alderson,  B. — I  am  of  the  same  opinion.  Upon  prin- 
ciple I  think  the  sheriff  is  only  entitled  to  poundage  on 
the  sum  actually  received,  because  that  only  can  he  cobt: 
sidered  as  levied. 


BoLLAND  and  Gurnet,  -Bs.,  concurred. 


Rule  absolute. 
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18d5. 

CoNNOP  r.  Holmes. 

Assumpsit. — ^rst  count  on  a  blU  of  exebange,  drawn  To  an  actioo 
by  the  defendant  upon,  and  accepted  by  TUBfrntH  Ptatt  "^^^l^^^. 
Barlow^  for  100/.,  at  two  montfaa  after  date,  and  indoraed  ^^"^^^  ^^ 

indoner  of  two 

by  defendant  to  pudntiff.  Second  count  on  another  bill  be-  uiia  of  iex- 
tween  the  same  parties  for  2002.    Common  counts  and  fendantpieaded* 

conclusion.  that  the  pWndff 

was  appked  to 

Plea  to  the  1st  and  Snd  counts,  that  before  and  at  the  <<>'  > !««  of 

time  of  the  making  by  defendant  of  the  said  several  bflls  b,,  but  agreed' 

of  exchange  in  those  counts,  and  each  of  them  resp^c-  l^i^^ofthe 

tively,  mentioned,    to  wit,  on  said  18th  day  of  April,  •^Bommtin 

•  '  *  money  and 

1835,  the  said  Thomoi  Pratt  Barlow  was  in  wknt  of  a  one-third  in 
loan  of  money,  to  wit,  of  the  suiA  of  BOOL,  ahd  then  applied  iog  thT  uro  biUa 
to  said  plaintiff  to  lend  and  advance  him  the  same;  but  si^entohim 

*  '  as  lecunty  for 

which  the  said  plaintiff  was  unwilling  to  do  unless  the  the  wine;  the 
said  ThofMU  Pratt  Barlow  would  accept  the  said  loan,  red,  that  the 
partly  in  money  and  partly  in  wine,  (that  is  fo  say),  two-  J^e^I^deiiw. 
thirds  money  and  one-third  wine,  and  would  pay  for  the  "soothe  wine 

•'  •    "^  was  a  gross 

same,  by  the  said  plaintiff's  having  the  security  of  a  bill  fraud,  and  that 

or  bills,  drawn  by  the  said  defendant  upon  and  accepted  had  not^had  any 

by  the  said  T.  P.  B.    That  the  said  T.  P.  B.  then  con-  pj|?*i^J;pK 

sented  and  agreed  to  the  said  terms,  and  gave  notice  that  there  was  a 

,  good  considera- 

thereof  to  the  said  defendant^  and  that  thereupon  the  tbnforthe. 

siud  two  several  bills  of  exchange  m  the  Ist  and  ^nd  counts  c^Q^ud^dto  the 

respectively  mentioned  were  accordingly  drawn  by  him,  "''^^y;  ^" 

the  said  defendant,  and  accepted  by  the  said  T*P..B.;  rer  to  the  repii- 

and  the  defendant  further  saith,  that  he  never  received  eluding  to  the" 

any  consideration  or  value,  nor  did  any  consideration  or  ^^^^^ 

value  whatever  ever  move  or  pass  from  the  said  parties,  plea  was  bad, 

.as  being  only 

or  either  of  them,  to  the  defendant,  for  the  drawing  by  an  answer 
him  of  the  sud  several  bills  pf  exchange,  or  either  of  andfhat'the 
them,  except  as  aforesaid.    And  the  defendant  further  >ii«i^tionof 

■^  fraud  was  loo 

saith,  that  the  said  wine  hath  not,  nor  h^th  apy  part  of  it,  general 
hitherto  been  deliveredj  and  that  the  said  contract  for 
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1835.         the  sale  and  delivery  thereof  was  a  gross  fraud  both 
CoNNOp       ^Von  the  said  T.  P.  B.  and  the  said  defendant ;  and  this 
V'  he  is  ready  to  verify.    As  to  the  residue  of  the  causes  of 

action,  non  assumpsit 

Replication  to  the  plea  to  the  l.st  and  2nd  counts,  that 
there  was,  at  the  respective  times  of  drawing  the  said  bills 
of  exchange  in  those  counts  mentioned,  a  good  and  suffi- 
cient consideration  and  value  for  the  drawing  and  indorse 
ing,  by  the  defendant,' of  the  said  several  bills  of  exchange, 
and  ^ach  of  them.  And  this,  he,  the  plaintiff,  prays  may 
be  inquired  of  by  the  country,  &c. 

Demurrer. — Assigning  for  causes  that  the  replication  is 
no  answer  to  the  plea,  and  neither  traverses  nor  confesses 
and  avoids  the  same;  and  also  that  nothing  is  put  in  issue 
by  the  said  replication.  And  for  that  it  concludes  to  the 
country,  although  no  traverse  is  therein  contained,  &c. 

Miller  appeared  to  support  the  demurrer. — The  repli- 
cation is  bad,  because  it  alleges  new  facts,  and  concludes 
to  the  country. 

Parke,  B. — Supposing  the  replication  to  be  bad  on 
that  ground,  the  plea  is  also  bad :  it  is  pleaded  to  the 
action  brought  on  two  bills  of  exchange,  which  the  plea 
alleges  were  given  in  pursuance  of  an  agreement  by  the 
plaintiff  to  advance  money;  we  must  assume  that  the 
money  was  paid  in  the  absence  of  any  averment  to  the 
contrary. 

Miller. — It  is  alleged  in  the  plea,  that  it  was  part  of  the 
agreement  that  wine  should  be  delivered  in  part  payment: 
the  transaction  respecting  the  wine  is  alleged  to  be  a  gross 
fraud;  that  vitiates  the  whole. 

« 

Parke,  B. — What  is  the  meaning  of  "  gross  fraud  ?" 
It  is  not  shewn  how,  or  in  what  shape  or  way  it  was  a 
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gross  fraud;  nor  is  there  any  allegation  of  fraud  as  to  1836. 

the  entire  contract.     That  part  of  the  plea  is  absolute  'T"^'     ' 

■^                                    '^  CONNOF 

nonsense.  0. 


Miller. — Fraud  may  be  alleged  generally,  without  stat- 
ing how.  In  Cif//y  on  Pleading  (a),  it  is  laid  down,  that 
the  plea  of  fraud  may  be  either  specific  or  general.  Be- 
sides, they  have  pleaded  over,  and  are  concluded  from 
objecting  to  the  generality  of  the  allegation. 

Parke,  B. — ^The  plea  is  only  an  answer  to  part,  and 
therefore  bad.     The  judgment  must  be  for  the  plaintiff. 

BoLLAND,  Alderson,  and  Gurnby,  Bs.,  concurred. 

« 

Judgment  for  the  plaintiff. 
(a)  Vol.  1,  5th  Ed.  570. 


Holmes. 


PiCKFORD  V.  EwiNOTON. 

JoLUMFREY  obtained  a  rule  him,  for  setting  aside  an  Afters  Jadge 
order  of  Lord  Denman  in  this  action,  which  required,  that  ^  made  an 

^  '  ^  ^       ^  '  order  at  chain- 

On  the  payment  of  16«.  to  the  plaintiff,  without  costs,  all  ben^anappu- 

proceedings  should  be  stayed,  and  that   Gardner,  (the  Court  to  aef 

plaintiffs  attorney,)  should  pay  the  costs.  mly^il^ade*' 

upon  the  lame 
affidavits  as 

Mansel  shewed  cause. — He  objected,  first,  to  the  affi-  were  used  be- 
davits  on  which  the  motion  was  made.  They  were  the  atchamben!?* 
affidavits  which  were  used  on  shewing  cause  at  chambers,    .^"^p^ 

^  '  of  a  debt  hat  a 

against  the  order  made  by  Lord  Denman.  They  bad  not  right  to  use  the 
been  re-sworn,  nor  was  there  any  fresh  affidavit  now  made,  in  suing  for  1^^ 
referring  to  or  verifying  them.    He  contended  Aat  these  S^t  authoSnf' 

for  the  attorney, 
if  he  is  instructed  by  the  former  to  commence  proceedtngt. 


EwiNOToy. 
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1835.       affidayits  having  been  used,  could  not  be  re-used  now  in. 
^"^      support  of  a  fresh  motion.    He  also  contended  that  there 

PiCKFORD 

V.  ought  to  have  been  an  affidavit  to  show  the  Court  on 

what  grounds  the  Judge  decided. 

Parke,  B. — If  these  affidavits  are  false^  the  deponents 
can  be  indicted  for  perjury;  and  there  is  no  reason 
why  the  parties  should  be  ptft  to  the  expense  of  fresh 
affidavits. 

Mansel. — ^The  learned  Judge  made  the  order  on  the 
ground  that  no  sufficient  authority  was  shewn  by  Gardner 
for  bringing  the  action  in  the  name  of  the  plaintiff.  AH 
that  appeared  wa8>  that  Pickford  had  assigned  the  debt 
to  a  person  of  the  name  of  Bamford^  by  whom  Gardner 
was  authorized  to  sue.  It  was  now  contended,  that  there 
could  be  no  valid  assignment  without  the  consent  of  the 
defendant,  and  that  the  defendant  could  not  be  safe  with- 
out the  receipt  of  Pickford.  It  was  also  objected  that  the 
power  of  attorney,  or  written  instrument  assigning  the 
debt,  ought  to  have  been  produced  ;  and  that  even  sup- 
posing there  was  an  assignment  of  the  debt,  the  fact 
ooght  to  have  been  conununicated  to  the  defendant.  Tl^e 
debt,  it  vae  said,  ha4  h^en  pidd  to  Pielffard  two  days 
after  the  order  was  VM^e,  ancf  thft  Gardner  had  ab- 
sconded, and  made  no  affidavit. 

Humfrey^  in  support  of  the  rule,  was  not  called  upon« 

Parke,  B. — ^The  order  must  be  set  aside,  so  far  as  it 
orders  Gardner  to  pay  the  costs,  because  it  clearly  ap- 
pears biy  thjs  affidavits,  that  be  had  the  authority  of  the 
assignee,  and  that  the  latter  was  authorized  by  the  plain- 
tiff, ^he  rule  must  be  modified  by  ordering  proceed- 
ings to  be  stayed,  on  payment  of  costs,  up  to  the  time  of 
the  application.    Frequent  applications  had  been  made 
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to  the  defendant  for  the  money,  and  he  had  never  da-         1835. 
manded  a  receipt  from  the  plaintiff.  p    ' 


The  rest  of  the  Court  conourred: 

Rule  absolute. 


9. 
EWINGTON. 


Rex  r.  The  Sheriff  of  Lincolvbhire,  in  a  Cause 

of  Burton  v.  Gee. 

rrlGHTMAN  showed  cause  against  a  rule  which  had  a  motion 
been  obtained  for  setting  aside  an  attachment  against  the  J^"f,"toch- 
sheriff.  and  for  staying  proceedings  in  the  mean  time.  "«nt  against 

/«  the  sheriff  for 

The  rule  was  supported  by  an  affidavit  of  the  defendant  not  bringing  in 
that  he  had  been  arrested  on  the  31st  of  August,  and  had  payment  of 
then  given  bail  to  the  sheriff  and  was  discharged,  and  that  *^**»  must  be 

°  •  o      »  supported  by 

on  the  5th  of  September  special  bail  were  put  in,  but  were  «^n  affidavit  that 
opposed  and  rejected  on  account  of  a  defect  in  the  affida-  justified,  or  that 
vit  of  justification.    The  defendant  further  swore  that  he  ^^^  J^ItT™- 
had  a  good  defence  to  the  action  on  the  merits.     It  was  ^«'^- 

°  '  ,  It  is  not  ne- 

objected  that  there  was  no  affidavit  by  the  bail  or  officer,  cessary  for  the 

•I         .  11      •  o.  purpose  of  such 

denying  collusion,  &c.  J  motion,  that 

the  bail  should 
deny  collusion, 

Parks,  B. — Here  there  is  aq  affidavit  of  merits  by  &c.  if  the  de- 
the  defendants,  and  that  is  considered  equivalent  (a).  that  he  has  a 

good  defence  to 
the  action  on 

fPtghtman. — There  is  no  affidavit  that  the  defendant  **»«  merits. 
has  rendered,  or  put  in  and  perfected  special  bail. 

J.  H.  Terrell,  in  support  of  the  rule,  cited  TidcTs 
Practice  (6),  where  it  is  said  that  the  practice  when  the 
sheriff  has  been  fixed,  is  to  move  for  a  rule  to  show  cause 
why  on  putting  in   bail,  the  proceedings    against    him 

(a)  See  Bell  v.  Taylor,  1  Chit.  (&)  9th  ed.  p.  316,  citing  1  Bob. 
Rep.  672 ;  Tidd,  316,  &c.  &  PuU.  334,  per  BuOer,  J. 
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1835.         Bhould  not  be  set  aside,  and  to  have  the  bail  ready  to 
Hex         justify  when  the  rule  is  disposed  of. 

V. 

LfNcoLNsuiRE.       Wtghtman  urged  that  applications  had  been  frequently 

refused  on  this  objection. 

Parke,  B.  (a). — I  have  always  considered  it  necessary 
that  bail  should  have  justified,  or  that  there  should  have 
been  a  render :  but  perhaps  the  inconvenience  attending 
the  sheriff's  being  taken  into  custody  on  the  attachment, 
may  have  been  the  cause  of  the  rule.  The  rule,  however, 
ought  not  to  be  drawn  up  till  the  render  has  been  made. 
It  must  not  be  understood  that  the  Court  has  decided 
that  this  is  the  course  to  be  pursued  in  future:  there 
is  an  inconvenience  attending  it :  and  my  impression  hss 
always  been  that  the  render  should  have  been  complete 
when  the  motion  is  made. 

The  Court  at  first  ordered  that  the  rule  should  be  ab- 
solute on  payment  of  costs,  the  defendant  rendering  in 
four  days ;  otherwise,  that  it  should  be  discharged  with 
costs :  but  ultimately  the  rule  was  ordered  to  be  dis- 
charged, without  costs. 

Rule  discharged,  without  costs, 
(a)  Present,  BoUand^  Parke^  Jlderson,  and  Gumey,  Barons. 
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•  * 

Thorp  v.  CoLe  and  Others.  1836. 

Assumpsit  hy  WUUam  Thorp,  against  .Simo^  Cole,  to  a  declaration 
Thomas  Mehew,  Thomas  Haslop,  and  Jonathan  Miles  JVes-  ^^he^d^llndams 
ton  Flood.  The  declaration,  after  setting  out  the  agreement  pleaded,  that  by 

^  .       an  agreement 

to  refer,  (the  substance  of  which  will  be  found  recited  in  to  which  they, 
the  award  set  forth  on  oyer  in  the  plea),  averred  mutual  pro-  Churchwardens 
mises  to  perform  the  affreement.     It  then  alleged,  that  the  *"^  overseew  of 

■  **  *^  a  parish,  were 

time  for  making  the  award  was  enlarged  by  mutual  consent,  parties  of  one 

and  that  within  the  enlarged  time  the  arbitrators  duly  made  pfaintlffandone 

their  award  in  writing,  whereby  they  ordered  that  the  in\he^*ri8h"of 

defendants  should,  on  the  delivery  of  that  award,  well  and  the  other  part, 

1  1-1  rwii  »-i        1         reciting  that,  in 

truly  pay,  or  cause  to  be  paid,  unto  1  nomas  r^scolme  a  rate  for  the 
Ftsher,  attorney  of  the  plaintiff  and  Edward  Thorp,  the  pol^^^theViain. 
sum  of  16/.  12*.,  his  bill  already  delivered,  and  the  amount  tiff  and  E.  T,, 

"  conceiving 

themselves  to 
be  overrated  for  certain  property  in  proportion  to  other  parishioners,  had  given  notice  to  the  de- 
fendants of  their  intention  to  appeal ;  that  the  defendants  intended  to  defend  the  same;  but  that,  as 
both  parties  had  agreed  to  refer  all  matters  in  difference,  no  appeal  had  been  entered;  and  that,  to 
determine  on  the  propriety  of  the  rate,  so  for  as  regarded  the  plaintiff  and  E.  T,,  they  had  agreed 
to  refer  the  various  matters  in  difference  to  three  arbitrators :  it  was  witnessed,  that  the  defendants, 
80  far  as  they  lawfully  might  or  could,  as  churchwardens  and  overseers,  and  also  the  plaintiff  and 
E,  T.f  respectively,  agreed  to  abide  by  the  award  of  the  arbitrators,  who  were  to  award  upon 
those  matters  in  difference,  as  to  the  expenses  of  that  agreement,  and  also  as  to  tlie  costs  of 
the  award;  the  plea  then  set  out  the  award  verbatintt  which  directed  the  defendants  to  pay  to 
T,  E.F,,  the  attorney  of  the  plaintiff  and  E,T.,  16/.  12s.,  his  bill  already  delivered,  and  also 
bis  further  costs  of  attending  the  arbitration,  &c.;  that  they  should  p^y  to,  Messrs  J.  and  L.  20L 
4s.  for  their'  costs  in  attending  the  arbitration,  &c. ;  that  they  should  pay  to  Messrs.  A.  and  L, 
57 L  19s.,  for  the  expenses  of  the  arbitrators;  and  that  the  defendants  should  deduct  from  all 
future  rates  charged  upon  the  plaintiff,  10s.,  and  return  him  10s.  for  every  rate  he  had  paid  while 
the  scheme  was  in  operation:  and  as  to  the  quantity  of  a  lake  occupied  by  the  plaintiff,  which 
was  in  dispute  between  them,  they  ordered  the  rate  to  be  altered  by  the  parish  according  to  the 
schedule  annexed  to  the  award ;  and  lastly,  as  to  E,  71,  they  ordered  the  defendant  to  repay 
him  for  every  past  rate,  and  to  deduct  from  every  future  rate,  5s.;  and  tlie  plea  concluded  thus: — 
''and  the  defendants  in  fact  say,  that  the  award  is  void  and  bad  in  law,  and  this  they  are 
ready  to  verify,"  &c.  On  special  demurrer  to  this  plea,  on  the  ground  that  the  plea  referred  to 
the  jury  what  ought  to  be  decided  by  the  Court: — Held,  by  Lord  Jbinger,  and  BoUand,  B.,  that 
the  plea  was  good  in  form,  but  bad  in  substance,  because  the  submission  and  award  were  void, 
as  the  principal  matter  referred  could  not  legally  be  referred  by  the  defendants,  as  parish  oflScers  ; 
that  the  parish  were  not  bound  by  the  decision  of  the  arbitrators,  nor  the  defendants  as  parishion- 
ers, nor  any  other  of  the  parishioners  ;  that  the  award  being  void  with  respect  to  the  principal 
matter  referred,  it  was  also  void  as  to  the  costs ;  and  that  the  award  left  one  of  the  principal  matters 
in  so  much  doubt  that  the  parties  could  not  liave  the  bene6t  of  it. 

Parke,  B.,  held  that  the  plea  was  good  in  form  and  substance,  and  that  the  award  was  divisible; 
that  though  the  defendants  could  not  be  compelled  to  perform  the  first  part  of  the  award  respecting 
the  rate,  yet  that  the  award  waa  good,  so  far  as  it  directed  the  defendants  to  pay  the  costs  occa- 
sioned by  the  appeal,  &&,  and  of  the  award;  that  the  fact  of  the  quantity  of  the  lake  occupied 
by  the  plaintiff  not  being  settled  by  the  arbitrators,  but  directed  by  them  to  be  measured  by  the 
parish,  was  not  material;  and  that  the  amount  of  the  attorney's  costs,  which  the  pUuntiff  alone 
was  liable  to  pfty,  might  be  6xed  by  evidence. 

TOL.  IV.  U  U  D.  P.  C. 
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1835.  of  the  costs  and  charges  of  the  said  T.  E.  FUher  attend- 
ing that  arbitration  and  of  the  procuring  the  signatures 
of  his  said  clients  and  the  other  parties  to  the  said  en- 
largement of  time ;  and  they  did  thereby  further  direct 
that  the  said  defendant  should  deduct  from  the  amount 
charged  upon  the  plaintiff  in  all  future  rates  the  sum  of 
10«.  of  lawful  money  of  Great  Britain  and  Ireland,  and 
return  to  him,  the  plaintiffj  the  sum  of  lOs.  of  lawful 
money  aforesaid,  for  every  rate  granted  and  paid  by  him 
the  plaintiff  since  the  then  scheme  had  been  in  operation; 
that  the  defendants  had  notice  of  the  award,  which 
was  delivered  to  them;  and  the  following  breaches  of  the 
agreement  were  then  stated : — ^that  the  defendants  have 
not  paid  to  the  said  T.  E.  Fisher  the  said  sum  of  16/.  12«., 
his  said  bill  deliveredi  or  any  part  thereof;  and  that 
although  the  costs  and  charges  of  the  said  Thomas  Es- 
eolme  Fisher  attending  the  said  arbitration^  and  of  pro- 
curing the  signatures  of  his  said  clients  and  the  other 
parties  to  the  said  enlargenient  of  time,  amounted  to  a 
large  aum,  to  wit,  Ai.  18a.  6d,  whereof  the  defendants 
afterwards  and  after  the  making  and  delivery  of  the 
said  award,  to  wit,  on  &c.,  had  notice,  and  were  there* 
n|>on  requested  by  the  said  T.  E.  Fisher  to  pay  him 
the  same,  yet  they  did  not  pay  the  same ;  and  fiirtber 
chat,  although  before  the  making  and  entering  into 
the  said  first-mentioned  agreefment,  divers,  to  wit,  6ne 
hundred  rates,  had  been  granted  and  paid  by  the  plam- 
tiff  since  the  scheme  existing  at  the  time  of  the  making 
the  said  award  had  been  in  operation,  so  that  under  and 
by  virtue  of  the  said  award  the  defendants  became  liable 
to  return  and  pay  to  the  plaintiff  a  large  sum,  to  wit,  >50iL, 
being  the  sum  of  \0s.  for  every  rate  so  granted  and  paid 
as  aforesaid,  of  which  premises  the  defendants  afterwards, 
and  after  the  making  and  delivery  of  the  said  award,  to 
wit,  on  the  16th  of  May^  1834,  had  notice^  yet  the  de- 
fendants have  not»  nor  hath  either  of  them^  as  yet,  re- 


tornod  <»r  paid  to  the  pbuntiff  ib^  said  aum  of  50/.«  ^  any 
part|;W^Qf,  ^c. 

Pieo.'^ThA  def^ndanto  aayi  tb^  the  laid  Agrepment  m 
tba  declaration  firat  above  mendoQed  waa  and  ia  in  tbe 
arofda  following:-*- [Here  the  agreeoaeni;  jto  refer  w^a 
aet  out  verbatim ;  tb^  purport  of  it  aufficiently  appeara 
frop  the  recital  of  ibe  award.  Tbe  plea  tben  proceeded 
as  fiillowa:]  And  the  defendanta  fiurtber  say,  that  the 
^id  auppoaed  award  in  tbe  declaration  mentioned  w;^ 
and  ia  19  tbe  worda  fi^llowing :  that  i|  U>  ^yt  Wbecew^ 
4>y  a  n^emoranduoi  of  agreement  bearing  date  &Q.f  and 
made  b^ween  Simon  Cole  and  Thomas  Mehew^  pburobr 
wardens  of  the  pariah  of  HolyufeU^^k^Needingipprth^ 
in  i\ie  said  county^  and  Thomas  Uaelgp  and  JonaiJ^u 
Miles  fVesUm  Fhocl,  soverseera  of  the  poor  of  the  aaM 
pariah,  of  tibe  one  part,,  and  William  Thorp^  of  tb^ 
aaine  pUce«  fimneri  and  Edwar4  Tkwp,  of  the  saoi^ 
jdacei  of  the  other  part,  reciting  that  pn  or  ^boat  the 
SOtb  day  pf  January  last  past,  a  rate  waa  made  and 
^owed  for  relief  of  the  poor  of  fbp  aboye*nai9ed 
parish,  and  tbe  ^aid  WHUam  Thorp  and  Ecbpord  Thorp 
were  reapectiyely  rated  for  several  messMaj^s,  pottag^a, 
lands,  pasture  closes^  and  garden  ground  tberei  ^  aid  of 
the  said  rate,  and  reciting  that  libe  said  William  JTitorp 
iand  Edward  Tjkorp,  coiicei?i]:ig  thexnaelvea  tp  be  ^^'^^jsr 
rated  for  such  property,  and  nuich  niprie  in  propor<ipn 
^ban  aeveral  other  pariabioners  ipamed  in  tjieir  .res|)^ctjv^ 
notices  of  appfsal  hereinafter  mentioned^  for  their  mes- 
suages^ landsi  and  hereditaments  there,  and  conceiybv 
the  said  rate  in  many  x>ther  respects  to  be  j;wjust,  umGur, 
«Dd  partial,  did^  on  tbe  26th  of  March  )ast,  ^ve  a  nptiep 
to  the  abpye^named  churcbwardens  4ind  .ov.er«eera  <af 
their  cespectiTC  intentiona  of  appealii^  at  ithe  next  geper^l 
.quarter  aesaftQ^a  of  tbe  peace  for  the  county  pf  Hunting^' 
dpHf  agaJASt  tbe  said  rate  or  assessment,  a^d  alleging  ip 
llh^ir  respectire  nptiees  certain  ^pe^cified  grievances  Jupd 

H  h2 
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1835.        grounds  of  complaint ;  and  the  said  churchwardens  and 
oyerseerSy  believing  the  said  rate  to  be  a  fair  and  equal 
rate^  did  intend  to  defend  the  same,  but  in  consequence 
of  the  said  parties  hereto  agreeing  to  leave  the  examina- 
tion of  the  said  rate  and  all  matters  in  dispute  between 
them^  as  stated  in  the  said  notices,  to  arbitration,  as  here- 
inafter mentioned,  no  appeal  was  entered  with  the  clerk 
of  the  peace  for  the  said  county  against  the  said  rate,  as 
by  law  is  required;  and  reciting,  that  the  said  parties,  in 
order  to  put  an  end  to  all  further  expenses,  and  to  pre- 
vent litigation  respecting  such  poor's  rate,  and  in  order 
to  settle  and  ascertain  the  subject  of  the  poor^s  rate,  and 
the  equality  or  inequality  thereof^  so  far  as  the  same  re- 
lates to  the  charges  therein  made  on  the  said  WURam 
Thorp    and  Edward   Thorp  respectively,  as  compared 
with  the  rate  made  on  the  property  occupied  by  Simon 
Cole,  Samuel  Thorp,  Richard  Dainiree,  Joseph  Crosen, 
and  several  other  persons  named  in  the  said  notices  of 
appeal,  and  all  things  relating  thereunto,  to  the  order, 
arbitrament,  and  final  award  of  us  the   said    William 
Abbott,  Robert  Daintree,  and  Thomas  Bowyer;  and  it  is 
by  the  now  reciting  memorandum  of  agreement  witnessed 
that    the   said  Simon  Cole,    Thomas  Mehew,    Thomas 
Haslop,  and  «/.  Af .    W.  Flood,  so  far  as  they  lawfully 
might  or  could,  as  such  overseers  and  churchwardens,  did 
thereby  for  themselves  and  their  successors,  and  they  the 
said  fFilliam  Thorp  and  Edward  Thorp  did  thereby  for 
themselves  severally  and  respectively,  and  for  their  several 
and  respective  heirs,  executors,  and  administrators,  mu- 
tually promise  and  agree  to  and  with  each  other,  that 
they  the  said  churchwardens  and  overseers,  and  the  said 
fFilliam  Thorp  and  Edward  Thorp,  and  each  and  every 
of  them,  should  and  would  from  time  to  time,  and  at  all 
times  thenceforth,  obey,  abide  by,  perform,  fulfil,  and 
keep  the  award,  order,  final  end,  and  determination  of  us 
the  said  fFUUam  Abbott,  Robert  Dainiree,  and  Thomas 
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Bowyer^  or  any  two  of  us,  elected  and  named  as  aforesaid 
by  the  said  parties  in  difference,  to  awards  order,  and 
determine  of  and  concerning  the  above-mentioned  matters 
in  difference,  and  of  and  concerning  all  and  every  the 
costs,  charges,  and  expenses  of  the  now  reciting  memo- 
randum of  agreement,  and  of  the  counterpart  thereof,  and 
of  the  said  notices  of  appeal,  and  of  the  said  church- 
wardens and  overseers  in  consequence  of  such  notices  of 
appeal,  and  of  their  preparation  to  resist  such  appeals 
and  to  support  the  said  rates,  and  of  all  and  every  matter 
relating  thereto  respectively,  so  that  we  the  said  arbitrators 
should  make  and  publish  our  award,  order,  or  determina- 
tion of  and  concerning  the  premises,  in  writing,  under  our 
hands,  ready  to  be  delivered  to  the  said  parties,  or  to 
either  of  them,  requiring  the  same,  on  or  before  the  5th 
day  of  May  next  ensuing  the  date  thereof;  and  the  said 
parties  thereto  did  further  agree  that  the  costs  of  this 
arbitration  and  award  to  be  made  in  pursuance  thereof 
should  be  in  the  discretion  of  us  the  said  arbitrators,  or  such 
two  of  us  as  might  give  in  our  award  concerning  the  same, 
who  should  award  by  whom,  and  to  whom,  and  in  what 
manner  the  same  should  be  paid ;  and  it  was  by  the  now 
reciting  memorandum  of  agreement  further  agreed  by  and 
between  all  the  said  parties  to  the  now  reciting  agreement 
that  the  now  reciting  agreement  and  submission  to  arbitra- 
tion should  be  made  a  rule  of  his  Majesty's  Court  of  King's 
Bench  at  JVestminster,  to  the  end  that  the  said  parties  in 
difference  should  be  finally  concluded  by  the  said  arbitra- 
tion by  these  presents  intended,  pursuant  to  the  statute  in 
such  case  made  and  provided.  And  whereas  we  have,  by 
consent  of  the  said  parties,  enlarged,  by  writing  under  our 
hands,  the  time  for  making  our  award  unto  the  5th  day  of 
June,  1834,  Now  know  ye,  that  we  the  said  WiUiam  Abbott ^ 
Robert  Daintree,  and  Thomas  Bowyer,  having  taken  upon 
ourselves  the  burthen  of  the  said  reference,  and  having 
been  attended  by  the  said  parties  and  their  respective  attor- 
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iiiesi  and  having  ^Mtuiifed  and  duly  eottftidefed  the  «lle- 
garioiM,  Youchert,  prooftp  add  €videiice  of  the  iaid  pimiM 
reBpMtiyofyi  do  inak#  and  {MiUish  thb  ouf  awtrd  in 
wrhiDgy  of  and  concerning  the  matters  to  ua  referred,  aa 
fdDows:  tfiat  is  to  aay,  we  do  hereby  awards  adjndgOi 
and  declare,  that  the  *aid  Sinum  Cole,  Thoma9  Mtkew, 
Thomai  Hasldpt  and  J.  M*  fV.  Flood,  their  etecutors  or 
adminiatratora^  shall,  on  delivery  of  this  our  award,  well 
and  traly  pay,  or  cause  to  be  paid,  unto  J%oma»  Eseolmo 
Fiiker,  attorney  of  the  laid  fTUUam  Thorp,  and  Edward 
Thorpt  bis  executori  or  admhilstratora,  the  aum  of 
W.  ISa.,  his  bill  akeady  deUi^red,  and  the  amount  of 
the  costs  and  charges  of  the  said  Tkoma§  Eitolme 
Fisher  attending  this  arbitration  and  of  the  procuring 
the  signatures  of  his  said  clients  and  the  other  pardea 
to  the  said  eidargement  of  tine ;  and  we  do  further 
award,  order,  and  direct,  that  the  said  Simon  Cole^ 
Thomas  Mehem,  Thomas  Haslop,  and  /.  M.  W.  Floods 
their  executors  or  admbistrators,  shall  on  tlkt  same  day 
well  and  truly  pay,  or  cause  to  be  paid,  unto  Messre«  AU^ 
press  j*  Lawrence,  the  sum  of  20^  4s.  for  the  costs  and 
charges  of  the  said  Messi^.  AUpress  ^  Lawrence  attending 
this  arbitration,  and  of  the  said  recited  measorandum  of 
agreement  entered  into  between  tlie  said  parties ;  and  as 
to  the  charges  of  us  the  arbitrators,  and  the  costs  and 
charges  of  our  award,  we  do  further  award,  order, 
and  direct,  that  the  said  laat-^nentioned  t^jmon  Cole, 
Thomas  Mehew,  Thomas  Haslop,  and  X  M.  W.  Flood, 
shall  forthwith,  on  delivery  of  this  our  award,  pay  di^ 
sum  of  57/.  Yds.  to  the  said  MesMs.  AUpress  j*  Lmh 
rence  at  the  time  aforesaid;  and  we  direct  that  the 
said  Simon  Cole,  Thomas  Mehew,  Thomas  Haslop,  aad 
J*  At.  W.  Floods  do  deduct  from  the  amount  charged 
upon  the  said  fFilUam  Thorp  in  all  ftiture  rat«s  the 
sum  of  10s,  of  lawful  money  of  Qreat  Britain  and  Ire^ 
land,  and  return  to  faim,  the  said   William  Thotp,  the 
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aum  of  10«.  of  Uwfiil  money  «f<NroBaid»  lor  eforjr  Tate 
granted  aod  paid  aince  the  preaeafc  ac^cone  baa  been  in 
operatioD ;  aod  we  do  further  direct,  that,  as  a  diapute  is 
■lade  with  r^pird  to  the  quaadty  of  die  lake  oecupded  by 
the  aaid  WilUmm  Thatp,  that  the  qiiantifey  ahall  be  aseer- 
tauied  by  the  parish,  and  the  rate  altered  accordin{^y» 
agreeably  to  the  price  per  acre  aa  set  agatnat  the  aaid 
kke  by  us  in  aobedule  A.  And  we  do  hereby  direot,  that 
the  aaid  Simon  Cole,  Tkoma$  Mehew,  Thoma$  Haslop, 
and  J.  M,  W.  Flood,  do  deduct  from  ^e  amount  charged 
upon  the  aaid  Edward  Thorp,  in  all  future  xatea,  the 
aum  of  6#«  of  lawful  money  aforesaid,  and  return  to  him 
the  sum  of  {St.  of  lawful  money  aforesaid  iat  every 
rate  graiited  and  paid  by  bim  the  aaid  Edmmtd  Tkorp 
since  the  present  scheme  has  been  in  operation*  Aa  wit* 
Beas  our  hands,  this  14th  day  of  Mtty,  iSa^WiUiem 
Mboii,  Robert  Daitdree,  Thamme  Bomber.  And  the 
deSsndaots  in  &ot  say,  that  the  award  is  bad  and  void  in 
law ;  and  this  they  are  ready  to  Terify,  &c. 

Special  demurrer  f^^-Meging  for  causes, 'that  the  said 
award  is  a  good  and  snflScient  award  in  lav ;  .and  also 
that  the  plea  is  bad,  inaamuch  aa  it  attempts  to  put  in 
issue,  to  be  tried  by  a  jury,  matter  of  l^w,  namely, 
the  sufficiency  or  insufficiency  of  the  faid  award;  and 
also  that  the  defendants,  instead  of  pleading  the  insuffi- 
ciency of  the  aaid  award,  should  have  demurred. 

Erie,  in  support  of  the  demurrer.-**The  plea  is  dearly 
bad,  for  the  first  special  cause  stated  in  the  demurrer,  that  it 
concludes  to  the  counti^  instead  of  to  the  Court;  the  quea* 
tion  therefore  is,  whether  sufficient  is  stated  upon  the  decla- 
ration to  maintain  the  action.  The  breaches  alleged  in  the 
declaration  aie,  that  the  defendant  has  not  paid  to  Fieker 
WL  \&$;  the  sum  awarded  to  him  by  the  afbitarator,  nor 
the  aum  of  AL  18#.  6€f.,  the  costs  attending  the  arbitra- 
tion ;  but,  an  objection  is  taken  to  t)ie  award,  that  the 
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1835.        churchwardens  and  oTerseers,  having  no  power  to  bind  the 
parish  upon  the  question  respecting  the  property  of  the 
V.  Thorps^  the  award  is  Toid  as  to  that  part^  and  therefore 

void  as  to  the  rest ;  but  without  discussing  the  question^  as 
to  whether  the  award  is  good  or  not  in  that  respect^  and  even 
supposing  the  award  to  be  not  binding  as  far  as  the  ques- 
tion of  the  rate  is  concerned,  it  is  at  ail  events  good  so  far 
as  the  costs  are  concerned.  Three  things  are  agreed  to  be 
rekxredi— first,  the  inequality  of  the  rate;  secondly ^  the 
costs  incurred  in  preparing  for  an  appeal,  which  was 
mutually  agreed  to  be  abandoned ;  and»  thirdly^  the  costs 
of  the  reference.  With  respect  to  the  first,  the  award  is 
sufficiently  mutual,  because  both  parties  agreed  to  g^ve 
up  something ;  and  as  both  parties  must  be  supposed  to 
be  cognizant  of  the  law.  the  agreement  to  refer  the  ques- 
tion to  a  private  tribunal,  instead  of  the  quarter  ses- 
sions, must  be  taken  to  be  binding  on  both.  The  parties 
cannot  now  be  placed  in  the  same  situation  as  they  were 
before,  because  it  is  too  late  now  for  the  plaintiff*  to 
appeal  against  the  rate ;  and  though  it  may  have  no  effect, 
as  an  award,  yet  it  would  be  of  considerable  value  and 
importance  to  the  defendants  and  the  parish.  The  award 
can  now  be  performed  by  the  defendants  in  all  respects, 
if  they  think  proper  to  do  so. 

Lord  Abinobr,  C.  B. — What  right  would  the  plaintiff 
have  had  to  the  costs  of  the  appeal  against  the  parish 
officers,  either  by  indictment  or  action,  or  any  other  way? 
Could  the  arbitrators  order  the  parish  officers  to  pay 
thise  costs  out  of  their  own  pockets  ? 

'J    ■ 

Erie. — They  might  be  personally  liable,  unless  they 
acted  by  order  of  vestry ;  and  if  an  order  of  vestry  had 
been  properly  obtained,  they  might  have  charged  the 
costs  to  the  parish.    Rex  v.  InhabitatUs  of  Micklqfield  {a) 

(o)  Caldecott,  607. 
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18  an  authority  to  shew,  that  if  parish  officers  proceed  in  1836. 
a  suit  and  incur  costs,  without  the  concurrence  of  the 
vestry,  they  are  personally  liable.  At  all  events,  if  the  de* 
fendants  are  unable  to  perform  one  part  of  the  award, 
they  can  perform  the  other  part  of  it ;  the  costs  incurred 
about  the  appeal,  and  the  notices,  was  a  question  in  dis- 
pute, and  as  both  parties  must  be  supposed  to  know  the 
law,  if  no  legal  decision  could  be  come  to  by  the  arbi* 
trators  upon  the  question  relative  to  the  goodness  of  the 
rate,  they  must  be  supposed  to  have  agreed  to  take  the 
best  decision  of  the  arbitrators  upon  that  question  that 
could  be  come  to*  It  must  be  considered  as  an  agree- 
ment to  take  the  opinion  of  the  arbitrators  as  to  what 
was  or  was  not  the  proper  mode  of  rating :  it  is  too  late, 
therefore,  now  for  the  defendants  to  say,  after  they  have 
obtained  the  decision  of  the  arbitrators  upon  the  question, 
that  they  have  no  authority  to  refer  that  question;  it 
was  entirely  their  own  act.  But  the  award  is  divisible,  and 
may  be  good  in  part,  and  bad  in  part;  there  is  no  objection 
to  that  part  of  the  award  upon  the  question  respecting  the 
costs  which  had  been  incurred,  and  which  is  all  that  the 
plaintiff  seeks  to  enforce. 

KeUy,  contrh. — ^The  declaration  is  bad,  because  it  ap- 
pears by  the  submission  there  set  out,  that  the  most  im- 
portant of  the  matters  agreed  to  be  referred  could  not 
legally  or  effectually  be  referred,  and  the  award  as  to 
that  is  clearly  void ;  and  as  the  other  matters  referred 
were  merely  incidental  to  the  principal  matter,  the  whole 
award  is  void.  It  cannot  be  assumed  that  both  parties 
knew  the  law ;  unless  the  plaintiff  can  prove  the  whole  of 
the  consideration  stated  in  the  declaration,  he  must  be 
nonsuited.  Here,  the  most  material  part  of  the  considera- 
tion faik ;  if  a  party  is  bound  to  do  three  things,  and  he 
cannot  perform  one  of  them,  the  promise  is  gone. 


466 


CA8B8  Oil  POINT!  OF  PEACTiCB,  BZCH. 

^^^  Lord  Abivgse,  C.  B.— If  tbe  coosideratkni  Dula  at  to 

{Nurt,  the  promiie  goea  also ;  but  where  a  man  agrees  to 
perform  three  things^  and  ooe  he  casmot  do»  that  does  set 
absolve  him  from  performing  the  other  two.  There  is  a 
difference^  where  part  of  the  agveement  is  to  do  any  thing 
iUegaK  or  immoral,  and  where  it  is  to  do  a  thing  impoav 
siUe.  Securities  giTon  for  gambling  dd>ts  are  rmd^  and 
therefore,  it  has  been  hdd  that  if  a  security  he  given  for 
a  gambling  debt^  and  something  eke  to  which  there  is  no 
objection,  yet  the  whole  is  void. 

Paeke,  B.^— In  construing  the  contract,  ve  nMist  supr 
pose  that  both  parties  knew  the  law.  The  contract  je« 
that  ap  fsr  as  by  law  they  may,  they  do  hind  themselves 
to  perform  the  award  when  made;  tlie  making  jof  the 
award  on  all  the  matiters  Sn  difference  waa  a  oonditioo 
precedent,  which  has  been  performed.  The  arbitrators 
have,  in  fact,  decided  what  ought  to  have  bueaei)  binding 
on  ^ther  party.  Here,  ther^  is  noduqg  illegal  or  impoet 
sible;  the  defendsnte  csd  do  all  th«t  they  are  directed  lo 
do ;  but  they  aay  that  they  are  not  bound  to  do  it,  and 
the  Court  say  so  too,  so  far  as  part  of  the  award  is  cour 
corned ;  but  what  objection  is  there  to  their  performing 
the  ether  part  of  the  award  ?  Suppose  a  persw#  io  eon- 
sidera^Mtn  of  several  tbii^s,  agrees  to  do  somefihiog;  four 
out  of  five  are  worth  uothmg,  and  the  fifth  is  a  valuahl? 
eon«deratioii ;  is  b^  not  bound  to  perfor^yi  his;agrfsenient! 

It  was  decided  this  tfsrm  that  he  was  (a). 

• 
Kelly. — The  award  is  bad  upon  another  ground^  be- 
cause it  is  not  mutual.  The  case  of  Biddell  v.  Dqwsc  (6) 
is  an  authority  in  favour  of  this  objection ;  there,  there  wa? 
a  refereoce  to  arbitration  by  several  persons,  some  of  whoiQ 
were  infants,  and  the  declaration  did  opt  shew  that  tber^ 
was  a  binding  submission  on  their  part;  and  on  tbtf 

(a)  King  ▼.  Seart,  T.  T.  1835,         {h)  In  error,  9  Dowl.  &  Ry.4(M; 
£zch.,  2  Cr.  M.  Ic  R.  48.  6  B.  fr  C.  256. 
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ground  the  declaffttion  iiras  bdd  bodj  beeatiM  H  did  mot  183& 
shew  a  submission  binding  on  all  parties.  If  an  award 
fails  as  to  any  essential  part,  either  through  illegality  or 
Otherwise,  great  injustice  would  ensue,  if  the  award  could 
be  enforced  as  to  the  residue*  Here,  the  costs  are  incidental 
to  the  prindpal  matter,  and  therefore  must  fall  with  it.  It 
might  as  well  be  contended,  where  an  action  is  referred 
and  also  the  costs,  that  if  the  award  as  to  the  action  should 
fSfidl,  yet  it  would  be  good  as  to  the  costs.  There  is  an- 
other objection  to  the  award  as  regards  the  16/.  12s.:  the 
submission  is  of  and  concerning  all  and  every  the  coats, 
charges,  and  expenses  of  this  agreement,  and  of  the 
counterpart  thereof,  and  of  the  said  notices  of  appeal,  and 
of  the  said  churchwardens  and  overseers,  m  consequence 
of  such  notices  of  appeal,  and  of  their  preparation  to 
resist  such  appeal,  and  to  support  the  said  rate,  and  «f 
an  and  every  matter  relating  thereto  respeetively*  Tht 
award  is,  that  the  defendants  shaU,  on  delivery  of  Ae 
award,  pay  to  Fisher,  the  attorney  of  the  said  fF.  Tkarp 
and  JS.  TAarp,  the  sum  of  16f.  1S«.,  his  bill  already  de» 
livered,  and  the  amount  of  the  costs  and  charges  of  the 
said  r.  E.  FUher  attending  the  arbitration,  and  of  the 
procuring  the  signatures  of  his  said  clients  and  the  other 
parties  to  the  enlargement  of  time.  There  is  nothing  to 
shew  what  was  included  in  that  bill,  whether  it  ccmtained 
the  charges  for  the  agreement  and  counterpart,  and  of 
the  notices  of  appeal,  and  of  the  churchwardens  and 
overseers,  or  of  any  or  which  of  those  charges,  or  whe- 
ther they  were  the  plaintiflTs  costs  or  Edward  Thorp*^ 
costs;  and  therefore  the  award  as  to  that  is  uncertain,  and 
it  does  not  appear  whether  all  the  matters  in  difference 
have  been  adjudicated  upon. 

Parkb,  B. — If  there  is  any  thing  omitted  which  ought 
to  have  been  awarded  upon,  there  should  have  been  an 
averment  in  the  plea  to  that  effect,  otherwise  you  must 
make  an  intendment  against  the  award  that  it  does  not 
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1836.        iqdude  all  the  costs  upon  which  the  arbitrators  were  re- 
quired to  adjudicate* 

Kelly. — ^The  plea  sets  out  the  whole  of  the  award,  and 
the  Court  can  look  to  that  part  of  it  which  shews  that 
there  was  no  award  as  to  the  costs  of  the  agreement  or 
counterparty  because  it  goes  on  afterwards  to  direct  how 
the  costs  of  the  award  shall  be  paid. 

Erle^  in  reply. — The  plea  being  demurred  to,  the  Court 
can  only  look  at  the  declaration.  The  only  averment  in  the 
plea  is,  that  the  award  is  void,  and  that  question  is  submit- 
ted to  the  jury  instead  of  to  the  Court.  Without  relying 
however  on  that  objectioUi  but  looking  only  to^the  award,  it 
clearly  appears  that  all  the  costs  are  awarded  upon.  As 
to  the  case  of  BiddeU  v.  Dowse f  some  parties  being  in- 
fants, there  was  no  binding  submission ;  and  Lord  Ten- 
terden^  in  his  judgment,  observes,  that  it  could  not  be  said 
whether  die  interests  of  the  infants  were  affected  by  that 
award.  Here,  on  the  contrary,  all  parties  were  sui  juris 
and  competent  to  refer;  both  parties  had  been  put  to 
preparatory  expense,  and  agreed  to  forego  an  appeal, 
and  refer  that  question  with  others  to  arbitration;  and, 
having  obtained  a  good  award  upon  the  matters  referred, 
both  parties  ought  to  abide  by  it 

Cur.  adv.  ffuU. 

The  learned  Barons  who  were  present  at  the  argument 
differing  in  opinion,  delivered  their  judgments  in  Trinitjf 
Term,  seriatim,  as  follows : — 

BoLLAND,  B. — ^The  question  in  this  case  is  raised  by  a 
demurrer  to  the  plea.  The  action  was  brought  by  the 
plaintiff  on  an  award,  and  it  will  be  necessary  for  me  to 
refer  fully  to  the  pleadings.  [His  Lordship  here  stated 
the  substance  of  the  declaration,  plea,  and  demurrer,  and 
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proceeded  thus:] — It  does  not  appear  to  me  that  the  183fi. 
plea  is  objectionable,  either  in  substance  or  form;  and 
the  question  which  the  Court  lias  to  decide  is^  whether 
the  award  can  be  supported  ;  and  I  am  of  opinion  that  it 
cannot,  as  much  the  greater  part  of  the  subject-matters 
referred  are  such  as  the  parties  could  not,  by  any  agree* 
ment  between  themselvesi  without  the  intenrention  and 
authority  of  the  justices  in  quarter  sessions,  submit  to 
the  decision  of  arbitrator^.  I  am  aware  that  appeals 
against  poor  >  rates,  where  the  matters  in  dispute  can  be 
more  satisfactorily  discussed  and  inquired  into  before  a 
private  tribunal,  are  frequently,  by  the  consent  of  the 
parties  litigant,  and  with  the  sanction  of  the  justices, 
after  such  appeals  are  entered,  referred  to  a  competent 
person  or  persons,  to  make  his  or  their  report  to  the  Court, 
to  give  it  information,  and  to  guide  its  judgment;  but 
the  magistrates  only  can  decide  between  the  pardes.  Rex 
V.  The  Justices  of  Northampton  (a).  Rex  v.  Natland  (b). 
In  the  case  before  the  Court,  the  plaintiff  appealed  against 
the  rate,  not  on  the  ground  solely  of  being  overrated  for 
the  property  in  his  occupation,  with  reference  only  to  the 
value  of  that  property,  but  his  further  complaint  was, 
that  he  was  overrated  in  comparison  with,  and  in  re^ 
spect  to,  the  sums  at  which  other  persons  named  in  his 
notice  of  appeal  were  assessed ;  those  persons  were  no 
parties  to  the  reference;  the  award  of  the  arbitrators 
could  not  be  binding  upon  them;  and  as  I  am  of  opinion 
that  the  arbitrament  could  not  in  law  be  made  available 
in  favour  of  the  plaintiff,  either  as  against  the  church- 
wardens and  overseers — the  defendants,  the  parishioners 
then  being,  or  future  parishioners,  the  successors  of  the 
defendants  in  office,  the  award  cannot  in  any  part  be 
supported,  but  is  in  my  judgment  altogether  void.  There 
is  no  sufficient  consideration  for  the  promise  alleged  in 

(a)  CM.  30.  {b)  Bmr.  S.  G.  793. 
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JS95,        the  dedaimdon*    Nothing  appears  to  ubew  a  legal 

gation  to  abide  by  and  perfomi  the  avard:  sucb  legal 
oUigatioQ  must  arise  out  of  a  yalid  and  comfetimi  mA^ 
mission  to  the  authority  of  the  arbitrators,  and  thai 
authority  does  not  exist  here.  Upon  this  point  the  case 
of  Biddelt  ▼•  Dowse  (a)  is  a  well  cooaidei^  and  decisive 
authority.  For  the  above  reasons^  1  am  of  oj^moo  that  the 
defendant  is  entitlfid  to  judgment. 

Parke,  B« — ^The  plea  is  good  in  point  of  form  aad  aub- 
staoce.  It  admits  the  submiseian  and  avrard^  so  far  as 
ataited  in  the  declaration,  but  sets  out  both  at  full  length, 
aad  thereby  raises  the  question,  whether  the  award  be  valid 
in  bnr.  The  oondnsion,  which  is  objedbed  to  aa  j^erring 
matter  of  law  to  the  jury,  is  either  the  statement  of  an  in- 
ference 'of  law  from  ithe  premises,  as  if  it  had  wd  **  aad 
•o  the  defisadsnts  say  that  the  said  award  is  had  and 
raid  in  law/'  jor  it  may  be  nejeeted  as  surplusage. 

The  question  tlien  to  be  decided  is,  wbetiier  ike  award, 
ooMyaned  with  the  aubmiasion^  be  void  altogether. 

The  submiaaion  is  of  three  things  ^-^^i^r^,  the  exsr 
jnination  of  the  rate  and  afl  matters  in  disfNute,  ea 
atated  fas  the  notkea  of  appeal;  the  object  being  to 
aettle  and  aaoertain  the  subject  of  the  poor'a  rate«  and 
^he  equality  <ff  inequality  thoffeof,  ao  far  as  idbUea 
to  tiie  charges  on  William  Thorp  and  Sdwand  Thorp 
reapectiyely,  compared  with  other  individuals  named  in 
4he  notices  of  appeal;  secondly,  the  :expenses  on  both 
sides  of  the  agreement,  cciHiterps#t,  and  tioticeB  of  ap- 
peal, and  preparations  to  resist  the  same^  and  there  is  the 
usual  clause — so  that  the  arbitwitors  shall  make  tbdr 
«ward  and  determination  of  and  concerning  the  premius 
{which  include  both  these  aiatters)  at  a  certain  time ;  and, 
ihMhft  thene  is  an  agreement  llhat  the  eoats  of  the 

(«)  9  ftMfl.  &  Ry.  404 ;  6  B.  &  €.  265. 
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and  awatd  diall  be  in  the  Asemtioti  of  the         1835. 
arbitrators. 

It  was  argued  by  the  learned  countel  for  Ae  defen- 
dantSythat  the  whole  award  wasToid,  becadtse  the  ebarch- 
wardens  and  oteneera  had  no  power  lo  bind  theaMehres, 
or  the  magistrates)  at  quarter  acasionsy  or  the  pariahioners, 
existing  or  fiitorei  by  auch  a  aubmission;  and  that  the 
•ubmission  and  award  were  ift  this  respect  wbelly  ooga- 
tory;  and  the  oilier  question  being  merely  amciikry  to 
thisi  the  whole  award  was  Toid. 

On  the  part  of  the  pkintiffy  it  was  not  disputed  diat 
neither  the  churchwardens  and  oreraeers,  nor  the  magis- 
trates, nor  parishioners  were  bound  in  this  respect  by  the 
award ;  but  it  was  netertlMless  insisted,  that  the  award 
was  good  as  to  the  ether  matters  in  difference }  that,  in 
construing  contracts,  the  parties  to  them  mast  be  aasiMtyl 
to  be  cognisant  of  tihe  law ;  that  no  binding  settlement  of 
die  rate  could  be  made  by  the  arbitrators ;  and  that  they 
must,  therefore,  be  intended  to  have  submitted  that  qnes- 
tion  only  so  far  as  by  law  it  could  be;  and  that  the  special 
manner  in  which  the  defendants  have  bound  theamelves, 
is  a  confirmation  of  that  Tiew  of  the  case.  The  defen- 
dants, therefore,  must  be  taken  to  have  agreed,  in  oom- 
sideration  of  the  plaintiff  and  Edward  Thorp  agreemg 
to  withdraw  their  notices  of  appeal,  and  jointly  employing 
the  arbitrators  to  make  a  ▼aluation  of  the  property  in  the 
sate,  so  far  as  related  to  the  conifaratiye  amount  assessed 
"on  the  plaintiff  and  the  other  persons  named,  to  abide  by 
their  award  on  the  question  as  to  the  costs  of  preparing 
to  litigate  the  rate  at  the  quai^r  sessions,  and  the 
escpenses  of  the  agveemant  to  refer,  and  reference ;  and  it 
is  contended  that  such  a  contract  is  good  in  law. 

It  appears  to  me,  that  this  view  of  the  case  is  right,  and 
that  the  agreement  of  subnnssion  is  valid  .and  binding,  for 
the  reasons  thus  stated  in  the  aq^ument  on  behalf  of  the 
plaintiff. 
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1835.  There  is  no  doubt,  that»  if  the  parties  had  both  agreed 

Thorp        ^^  Withdraw  the  notices  of  appeal,  and  to  abandon  all  ob- 
V.  jection  to  the  validity  of  the  rate,  they  might  also  have 

agreed  to  leave  to  arbitration  the  question  which  of  the 
parties  should  pay  the  expenses  of  the  preparations  for 
the  appeal;  and  if  this  be  a  fit  subject  of  reference,  can 
such  a  one  be  rendered  invalid,  by  uniting  with  it  an 
agreement  that  the  arbitrators  are  to  make  a  valuation  for 
their  information  and  guidance  ?  I  should  say  it  cannot. 
The  case  of  Biddell  v.  Dowse  is  distinguishable.  There, 
some  parties  to  the  reference  were  not  bound  at  all ;  and 
unless  they  were,  there  was  no  mutuality.  Here,  they 
were  bound  on  both  sides;  both  have  agreed;  and  the 
only  question  is,. what  is  the  meaning  of  the  contract  be- 
tween them  ?  and  I  must  say,  that  I  think  the  reasonable 
and  proper  construction  of  the  contract  is,  not  that  the 
arbitrators  shall  do  what  both  parties  must  know  to  be 
by  law  impossible,  but  that  which  they  can  do ;  that  is, 
merely  make  a  valuation,  as  a  guide  to  the  parties  for  their 
future  conduct.  This  is  the  only  doubtful  part  of  the 
contract,  for  the  residue  is  clear,  and  admitted  on  both 
sides,  viz.  that  they  shall  determine  and  decide  the  other 
questions.  I  am  of  opinion,  therefore,  that  the  award  is 
not  void  on  this  ground. 

In  the  course  of  the  argument,  however,  two  other 
objections  were  suggested  at  the  bar  or  by  the  Court, 
which  at  the  time  appeared  to  me  to  be  of  considerable 
weight;  but,  on  subsequent  reflection,  I  do  not  think  they 
ought  to  prevail. 

First,  it  was  stated,  that  the  submission  is  conditional, 
with  an  ita  quod,  so  far  as  relates  to  the  settlement  of 
the  rate,  and  to  the  expenses  of  the  agreement  and  notices 
of  appeal;  and  admitting  that  the  construction  which  I 
have. put  on  the  submission  was  correct,  and  that  the 
churchwardens  and  overseers  are  not  and  could  not  be 
legally  bound  by  the  settlement  of  the  rate  by  the  arbi- 


Thorp 
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itatOXfi,  md  that  the  award  is^  therefoxe«  as  to  iu  legal        1835. 
consoqufiincea  in  this  respect,  void ;  yet,  it  is  said,  that  the 
fioid  settlement  of  the  rate,  in  respect  of  the  proportions  «. 

meDtioned,  by  a  complete  and  perfect  valuation,  is  a 
matter  which  the  parties  haTC  stipulated  for,  and  made 
their  submission  lo  the  award  in  every  respect  conditional 
on  such  a  valuation  being  in  fact  made,  and  the  other 
questions  submitted  finally  determined  ;  and  it  is  said, 
that  such  complete  and  perfect  valuation  has  not  been 
made ;  for  it  appears  by  the  award,  that  they  have  left 
the  quantity  of  the  lake  oceupied  by  the  plaintiff,  on  • 

^}Mi  (be  amount  of  the  rate  in  part  depends,  unsettled. 
But  I  lAiinJ^  that  the  construction  of  this  part  of  the 
Wf ftrdj  nrhich  is  set  out  in  the  plea,  unexplained  by  any 
avfnuent  on  the  record,  is,  that  the  whole  lake  is  occupied 
^j  tho  plaintiff,  and  the  only  matter  veferised  is  its  mea- 
sufement,  which  is  a  mere  ministerial  ^t,  and  which,  even 
where  a  matter  is  referred  to  be  finally  decided  by  arbi- 
tratoirs,  4nd  not  simply  a  valuation  to  be  made,  may  be 
delegated  to  another.  Winch  ^  Saunder/s  ease  (a). 
The  award,  therefore,  appears  to  me  not  to  be  void  in 
thi«  i^pect. 

A  second  objectioQ  was,  that  the  award  is  void,  as  the 
amount  of  the  costs  to  be  paid  by  the  defendants,  on  ac- 
count of  the  plaintiff's  e^v^penses  of  the  notices  of  appeal,  as 
well  as  of  the  agreement  or  counterpart,  is  unascertained. 
The  award  directs  the  defendants  to  pay  to  T*  JS*  Fifiherj 
the  attorney  of  the  pl^ntiff,  and  Edward  TAorp,  the  sum 
of  16/.  12s.,  his  bill  already  delivered,  and  also  Fishers 
charges  attending  the  arbitration,  and  of  procuring  the 
signati^res  of  his  client^  ao/d  the  other  parties  to  the  en- 
largement of  time^  which  latter  charges  are  not  ascer^ 
tained.  As  the^re  is  a  stipulation  that  the  submission  is 
to  be  made  a  rule  of  the  Court  of  King's  Bench,  the 

(a)  2  Roll's  Rep.  214. 
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1835.        amount  of  these  last  costs  may  be  taxed ;  and  therefore  it 

Thorp        ^^  "^  objection  that  they  are  not  settled  by  the  arbitrators 

V'  themselves.     And  as  to  the  bill  of  Fisher  for  16/.  ISs.,  that 

Cole* 

must  be  considered  as  being  on  account  of  costs  relating 
to  the  notices  of  appeal ;  because,  as  the  award  is  made 
de  premUsis,  and  the  context  shews  the  costs  of  the 
agreement  and  of  the  reference  not  to  be  included  in  the 
16/L  ISs.f  the  Court  ought  to  intend  that  this  sum  is  for 
one  of  the  matters  submitted,  and  therefore  is  for  the 
costs  of  the  notice,  according  to  the  rule  laid  down  in 
Rose  V.  Spark  (a),  that  these  words  hare  the  effect  of 
applying  the  general  words  of  the  award  to  the  particular 
things  submitted ;  and  though  the  amount  of  the  plain- 
tiff's share  of  that  sum  is  unascertained,  yet,  as  the 
16/.  lis.  is  stated  to  be  for  a  bill  already  delivered,  the 
sum  due  from  the  plaintiff  to  his  attorney  might  easily  be 
ascertained  by  r^f(^ence  to  the  bUl ;  and  therefore,  the 
award  is  sufficiently  certain  in  this  respect. 

I  am  therefore  of  opinion,  that  the  plaintiff  is  entitled 
to  judgment. 

Lord  Abimobr,  C*  B.— I  am  of  opinion,  that  in  this 
case  the  plea  is  good, 'and  that  the  award  and  submission 
are  bad.  I  shall  give  the  grounds  for  my  opinion  very 
shortly.  The  submission  to  arbitration  recites,  that  th^ 
plaintiff,  conceiving  himself  to  be  overrated  by  means  of 
the  rate  made  upon  him,  had  given  notice  of  appeal,  spe- 
cifying in  such  notice  the  grievances  complained  of.  The 
parties  entered  into  an  arrangement  on  this  occasion: 
Now,  I  do  not  mean  to  state,  that,  if  the  notice  of  appeal 
bad  been  withdrawn  upon  collateral  grounds,  and  the 
question  of  costs  had  been  the  only  remaining  question  to 
be  decided  between  the  parties,  that  question  might  not 
have  been  referred  to  some  arbitrator  to  ascertain  what 

(a)  AUeyn,  51 ;  I  Saund.  324. 
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was  the  amount  of  the  costs  which  each  party  ought  to  1836. 
pay;  but,  in  this  case,  the  agreement  of  submission  to 
arbitration  shewsj  that  the  cause  of  difference  was  a  cause 
which .  could  not  be  made  the  subject  of  a  submission  to 
arbitration,  because  it  recites  it  to  be  the  amount  of  the 
rate,  and  that  it  is  which  these  parties  propose  to  refer, 
and  which  the  churchwardens  and  overseers  consent  to 
refer,  so  far  as  in  law  they  can.  It  appears  to  me,  that  the 
costs  are  merely  incidental  to  the  subject-matter  in  dis- 
pute ;  they  arise  incidentally  out  of  the  general  subject- 
matter  !of  the  reference.  Now,  it  can  never  be  supposed 
that  a  party  intends  to  bind  himself  by  an  arbitration 
respecting  a  matter  incidental  to  that  which  was  the  real 
point  in  dispute,  when  the  latter  wholly  fails.  It  has 
always  appeared  to  me,  that  a  submission  to  arbitration  is 
in  the  nature  of  a  contract  founded  on  a  consideration  of  a 
final  and  valid  determination  of  all  the  matters  described 
in  the  bond  of  submission;  and  therefore  I  have  always 
been  of  opinion  that  if  the  main  part  of  the  object  of  the 
arbitration  fails,  either  by  its  being  illegal  to  refer  it,  or 
by  reason  of  any  other  cause  of  failure,  then  the  whole 
submission  is  void.  That  doctrine  is  the  foundation  of  the 
decision  which  has  been  referred  to  in  BiddeU  v.  Dowse. 
It  is  very  true  that  that  case  is  not  exactly  similar  to  this, 
but  the  principle  is  the  same.  It  was  there  determined, 
that,  as  the  object  of  the  parties  could  not  be  obtained  by 
the  reference,  by  reason  that  certain  infants  ought  to  have 
been  made  parties  who  could  not  be  so  made  by  law,  the 
object  the  parties  had  in  view  failed,  and  therefore  the 
whole  submission  was  void.  This  was  distinctly  iaid  down 
in  that  case,  and. that  principle  is  applicable  to  the  present 
case ; .  the  parties  here  intending,  so  far  as  they  could,  to 
refer  that,  which  it  turned  out  was  not  in  law  capable  of  a 
reference,  namely  the  rate.  The  costs  incidentally  arising 
out  of  the  matter  submitted,  never  could  have  been  meant 
to  have  been  made  the  subject-matter  of  reference  alone. 

ii2 
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10S5.  The  eonsideratbn  for  the  submiBtion  theiefiive  failB.  If « 
man  refers  all  mattera  in  difference,  and  it  turna  out  that 
tkey  are  not  properly  refened,  the  aubmiMion  is  a  nuflityi 
and  he  is  not  bound  by  the  award.  On  these  grounds,  I 
think  the  sobmission  id  arbitration  is  Toid.  I  think  also 
that  the  award  itself  is  bad.  It  directs  that  the  churchwar- 
dens and  overseers  shall  return  lOr.  back  on  each  rate,  and 
goes  no  further :  that  is  clearly  not  bkiding  npon  them ; 
they  oannot  do  it  by  law,  and  there  is  no  power  to  make 
them  obey  it  at  all.  The  award  on  this,  therefore,  is  of  no 
avail ;  and  yet  thb  is  a  material  point  referred.  Then  the 
arbitrstors  direct,  that  the  quantity  of  the  lake  occupied 
by  the  plaintiff  shoidd  be  ascertained  by  the  parish,  imd 
the  rate  altered  accordingly.  That,  I  think,  might  not  of 
itself  vitiate  an  award.  But  this  is  a  point  which  is  to  be 
ascertained  by  the  parish.  Now,  what  is  the  meaning  of 
the  word  ^  parish?  **  That  is  left  in  doubt  It  may  mean 
the  churchwardens  and  overseers ;  or  it  mi^  mean  that 
the  parishioners  themselves  are  to  make  the  settlem^it. 
It  seems  to  me,  the  matter  is  left  so  much  in  doubt,  tiiat  it 
eannot  entitle  the  parties  to  any  benefit  from  the  award  of 
the  arbitrators.  Supposing  the  parish  were  disposed  to 
aeoede  to  the  adjustment  pointed  out  by  the  arbitrators, 
the  parties  cannot  have  the  benefit  of  the  awards  as  the 
parish  are  no  definite  persons,  and  could  not  set  out  the 
quantity  of  the  property  occupied  by  the  plaintiff.  It  is 
said  by  my  Brother  Pmrke,  and  undoubtedly  if  that  were 
so,  I  could  go  along  with  him,  that  he  ccmsiders  this,  sub- 
stantially, as  only  an  agreement  to  refer  die  matter  in 
dispute  to  the  aribitrators,  to  make  a  valuaticm  of  the  pro- 
perty in  the  lake  on  which  the  rate  is  to  be  made^  which 
may  be  afterwards  adopted  by  the  parish  ofilcers  or  not ; 
but  the  proper  mode  of  making  a  valuation  of  a  parish,  is 
to  assess  the  parishioners  equally;  and  if  there  beany  dis- 
pute as  to  the  rate,  the  quarter  sessions  ought  to  settle  it. 
It  is  a  common  practice  to  arrest  the  adjudication  at  ses« 
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sionsy  until  the  parties  have  an  opportunity  of  making  a  1835. 
new  valuation ;  but  the  validity  of  that  depends  on  the 
sessions  adopting  it,  and  not  upon  the  opinion  of  an  arbi« 
trator.  I  do  not  think  that  this  was  a  subject  on  which 
an  arbitrator  was  competent  to  award.  On  these  grounds 
it  appears  to  me  the  award  is  bad,  and  that  judgment 
ought  to  be  for  the  defendants. 

Judgment  for  the  defendants. 


Casley,  Assignee,  v.  Smyth. 

JL  HIS  was  an  action  on  a  bail-bond  by  the  plaintiffi  as  **  CMshp,  wh 

assignee  of  the  sheriff  of  fVancickshire.    A  rule  tiisi  for  not  a  luficlent 

setting  aside  the  proceedings  having  been  obtained  by  JjfJjSlL^IL 

Miller  on  behalf  of  the  defendant,  the  tw*  of  an 

■ffldATlt 

Humfrejf,  on  shewing  cause,  objected  that  the  affi- 
davit  in  support  of  the  rule,  was  improperly  intitled 
**  John  Casley^  assignee,  &c.,"  instead  of  stating  of  whom 
he  was  assignee ;  and  he  cited  Phillips  v.  Huichinsanf  in 
the  Bail  Court  (a),  where  the  same  objection  was  taken, 
and  lAUledale,  J.,  held  it  to  be  a  good  objection,  and 
refused  to  allow  an  amendment. 

Miller  was  heard  against  the  objection. 

Per  Curiam. — The  rule  must  be  discharged. 

Rule  discharged,  with  costs. 


(a)  Ante,  Vol.  3,  p.  20. 
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1835. 

Davibs  r.  Lloyd. 
*r..  «r      ..        -'-  HI'S  ^&8  an  action  of  debt  for  work  and  labour,  &c. 

The  Wnt  of 

Trial  Act  was  The  debt  was  9/.     The  defendant  had  -ple&dedy—^si, 

to  apply  to  very  never  indebted ;  and,  secondly y  that  the  work  was  done,  and 

Mdlift^if"'"*  materials  provided,  under  an  agreement  that  all  was  to  be 

Judge  at  Cham-  done  gratuitously.     An  application  was  made  to  a  Judge 

to  make  an  at  chambers,  under  the  Writ  of  Trial  Act,  that  the  cause 

thauhrcourt  "^'gh*  b®  t"ed  before  the  under-sheriff  of  Carmarthen- 

will  not  enter-  shire;  but  the  learned  Judee  refused  to  make  an  order. 

tain  a  motion  ^  ^ 

for  reviewing  The  objection  made  was,  that  the  custom  of  the  country 
not,  at  least'  might  come  in  question,  and  that  it  was  a  difficult  cause 
^Znl^'     to  ^^  *"e^  in  P^in*  of  fact. 

case,  with  what 
took  place  be- 
fore the  Judge,        Chilian  now  renewed  the  application,  under  the  same 

are  brought 

specially  before    circumstances ;  and  urged  that  as  the  debt  was  so  smkll, 

and  the  difference  of  expense  would  be  considerable, 
it  was  a  proper  cause  to  be  tried  before  the  under- 
sheriff. 

Alderson,  B. — We  should  defeat  the  object  of  the  act 
if  we  were  to  allow  motions  of  this  sort.  The  object  of 
the  act  was  to  save  expense.  It  is  a  question  which  is 
absolutely  in  the  discretion  of  the  Judge. 

Chilton, — The  words  of  the  act  (a)  are,  that  '^  if  the 
Court  or  Judge  shall  think  fit,"  &c. 

Alderson,  B. — No  doubt,  if  this  had  been  an  original 
motion  the  Court  must  have  heard  you ;  but  the  act  gives 
an  option,  which  has  been  exercised ;  it  gives  no  power 
to  apply  both  to  a  Judge  and  to  the  Court. 

(a)  3  &  4  Will.  4,  c.  42,  s.  17- 
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!  Pareb»  B. — The  act, was  only  iii tended  to  apply  to  I8d5. 
plain  questions*  This  may  be  a  fit  cause  for  the  assizes ; 
and  if.  it  was  intended  to  bring  the  opinion  of  the 
Judge  at  chambers  before  the  Court  for  re-consideration, 
what  took  place  before  the  Judge  at  chambers  ought  to 
be  brought  specially  before  the  Court.  Another  appli- 
cation had  better  be  made  at  chambers. 


GuRNEY,  B.,  concurred. 


Rule  refused. 


Charrinton  r.  Meatheringham  and  Another. 

JljLUMFREY  had  obtained  a  rule  fit^f  for  discharging  Though  a  r\\\t 

a  rule  which  had  been  obtained  by  the  defendants  for  *udg^nt*a8  in 

judgment  as  in  case  of  a  nonsuit,  and  for  enlarging  the  ^^l^^^ 

peremptory  undertaking  which   had  been   given  by  the  obtained  for  not 

plaintiff  until  the  next  Spring  Assizes.  trial  pursuant 

to  a  peremptory 
undertaking, 

Miller  shewed  cause ;  and  from  the  affidavits  it  appeared  y^\  *^*'  appears 

*  *  to  have  been 

that  the  action  was  brought  against  the  defendants  as  through  mis- 
overseers  of  the   poor  and  constables  of  the  parish  of  Jf  trial  was^noT 
Holbeach,  in  Lincolnshire,  for  acts  done  by  them  in  exe-  ^"f^ '".  ^*™®' 

.  "^  and  no  mcon- 

cution  of  warrants  of  certain  justices  of  the  peace  of  the  ▼eniencehas 

.  .  1  1  -  1         1   •      •  tfv«a  1  h^en  sustained 

county,  requiring  them  to  levy  upon  the  plaintin^s  goods;  by  the  defen- 

that  the    action  was   commenced    in  June,   1833;    that  quence/ihe*^" 

the  plaintiff  had  been  forced  on  at  every  step  by  the  Court  will  dis- 

/•  orti  charge  the  rule 

defendants;   that  in  Hilary  Term^  18359  a  rule  for  judg-  on  payment  of 

ment  as  in  case  of  a  nonsuit  having  been  obtained,  for  ^'^ 
default  in  not  proceeding  to  trial  at  the  previous  as- 
sizes, it  was  discharged,  upon  the  plaintiff's  undertak- 
ing peremptorily  to  try  at  the  next  assizes,  unless  the 
time  was  extended  by  a  Judge's  order.  The  time  was 
afterwards  extended  to  the  Summer  Assizes ;  and  notice 


Meathbrino- 

HAM. 
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1835.        of  trial  not  being  gi?en  in  time,  it  wM  retunied,  and  in 
^  Michaelmas  Term  a  rule  absolute  in  the  first  instance 

Char&inton 

9»  for  judgment  as  in  case  of  a  nonsuit  obtained.    The 

costs  had  been  taxed  before  this  motion  was  made.  It 
was  submitted  that,  under  these  circumstances,  the  CSourt 
would  not  allow  this  motion,  especially  in  an  action  against 
parish  officers. 

Humfrey. — ^Notice  of  trial  was  given,  but  it  was  a  little 
too  late ;  and  as  it  is  sworn  to  have  occurred  in  the  hurry 
of  business,  the  Court  will  grant  relief  upon  payment  of 
costs. 

Parke,  B. — ^No  inconvenience  appears  to  have  been 
sustained  by  notice  of  trial  not  having  been  given  in  time; 
and  therefore  I  think,  that,  on  payment  of  costs,  the  rule 
ought  to  be  absolute. 

The  rest  of  the  Court  concurred. 

Rule  absolute  on  payment  of  costs. 


Chalklby  Vn  Carter. 

The  omittion  of  JL  HOMAS  moved  to  set  aside  an  order  of  Mr.  Justice 
promUes"  In  a  J*  A  Park,  by  which  he  ordered  the  writ  of  summons 
JI^J^J';*^^^";;  which  had  been  issued  against  the  defendant  to  be  set 
of  setting  aside    asidc  with  costs.    It  appeared  that  the  writ  was  Served 

the  copy  served,  *  *  i      *  .-^ 

and  not  the  writ  upoH  the  defendant  on  the  13th  of  October;  and  the  de« 

The  entry  of  feudaut  uot  entering  an  appearance,  the  plaintiff  entered  an 

h"a^^^Sfffor  appearance  for  him  on  the  21  St.  A  summons  was  afterwards 

a  defendant        taken  out  for  setting  aside  the  writ  on  the  ground  of  ir- 

does  not  operate  ,  .  -      ^^  :»     e  r\       t        i 

asawaiverofan  regularity;  and  upon  the  ^rd  of  October  the  parties  ap- 
wp^of  Sie^w'lit.  peared  before  Mr.  Justice  Pari,  and  the  copy  served  was 
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produced,  and  the  objectioil  taken  was  that  tke  w6tds  1833». 
*'  on  promises*'  were  omitted  in  it«  On  the  other  hand  it 
was  contended,  that  this  defect  in  the  copy  did  not  war-' 
rant  thd  learned  Judge  in  setting  aside  the  wtit,  which 
might  be  good,  and  that  the  summons  should  have  bseti 
to  set  aside  the  copy ;  and,  secondly,  that  the  applicatioti 
was  too  late,  another  step  having  been  taken,  by  the 
plaintiff  having  entered  an  appearance.  The  learned 
Judge,  however,  made  the  order  in  the  terms  prayed. 
The  same  objections  were  now  renewed,  and  the  Court 
granted  a  rule  niH, 

Martin  shewed  cause. — ^The  copy  served  was  incorrect, 
and  the  defendant  was  not  bound  by  the  appearance  en- 
tered by  the  plaintiff.  Then  the  question  having  been 
submitted  to  a  Judge,  who  has  decided  upon  it,  both 
parties  are  concluded;  the  rule  oi Michaelmas  Term  (a) 
gives  the  defendant  leave  to  apply  to  the  Court  or  a 
Judge.  It  must  now  be  supposed,  that  the  Judge  was 
satisfied  that  the  writ  was  also  wrong,  for  the  paper 
served  professed  to  be  a  copy ;  and  it  does  not  even  now 
appear  that  there  was  not  the  same  defect  in  the  writ: 
upon  an  application  like  the  present,  it  ought  to  be  clearly 
shewn  that  the  Judge's  order  was  wrong. 

ThomaSf  in  support  of  the  rule. — ^The  objection  was 
taken  at  chambers  that  there  was  nothing  to  shew  that 
the  writ  was  wrong;  and  the  application  also  was  too  late, 
within  the  spirit  of  the  33rd  rule  of  H.  T.  2  FTilt.  4  {b), 
which  is  express  that  no  application  to  set  aside  proceed- 
ings for  irregularity  can  be  made  unless  within  a  reason- 
able time,  nor  after  a  fresh  step  taken  by  the  party 
applying.  The  appearance  entered  by  the  plaintiff  was 
an  act  done  on  the  defendant's  behalf. 

(a)  Michaelmas  Term,  3  Will.  4,  s.  10,  ante,  Vol.  1,  p.  473. 

(6)  Ante,  Vol.  1,  p.  187. 
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1835.  Parke,  B. — That  rule  only  applies  to  the  party's  own 

act.  The  appearance  was  irregular ;  but  the  mistake  in 
the  copy  did  not  warrant  the  order  for  setting  aside  the 
writ,  and  the .  distinction  was  pointed  out  at  the  time. 
The.  rule. must  be  absolute  for  setting  aside  the  learned 
Judge's  order. 

Rule  absolute. 


GouoENHBiM,  a  Pauper,  v.  Lane  and  Others. 

A  pauper  x  HE  plaintiff  in  this  action  sued  as  a  pauper.     The  de- 

actiOT  of  ^es^  claration  was  in  trespass,  for  assaulting  and  imprisoning 
pasi,  who  gets    the  plaintiff,  and  contained  four  counts :  the  last  count 

only  a  fiutbing     : 

damages,  IB  en- ■  was  for  an  imprisonment  on  the  12th  of  October,  1832. 
costs,  ud  not  ^^c  defendants,  six  in  number,  severally  pleaded  the 
^f/J^^  general  issue  (a).  At  the  trial  it  appeared,  that  the  plaintiff 
Where  there  Had  been  arrested  on  a  capias^  irregularly  issued  out  of 
issues,  some  of  the  Sheriff's  Court,  on  the  12th  of  October ^  1832,  which 
doned  st^the  "  ^*®  afterwards  set  aside.  He  had  been  before  arrested 
trial,  the  plain-    qjj  ^  writ  issued  on  a  bad  affidavit  of  debt,  which  latter 

tiff  is  enutled 

only  to  the  costs  writ  was  also  Set  aside,  and  he  complained  of  other  ar- 
the  inieftTand^  rcsts :  but  Davies,  one  of  the  defendants,  was  only  im« 
such  of  the  wit-  plicated  in  the  last  arrest  under  the  ca.  sa.,   and  the 

nesses  as  were      ^  ' 

necessary  for  plaintiff's  couuscl,  OH  an  objection  being  taken,  elected 

which  he  sue-  to  abandon  all  the  alleged  acts  of  trespass  previously  to 

^^^hfruieof  ^^^  ca.  sa.    Ultimately,  the  jury  acquitted  three  of  the 

^J^'^^*^^>  defendants,  and  found  a  verdict  against  the  other  three, 

a.  74,  does  not  .         •  ^  ®  ' 

apply  to  pan- .  Lane,  BarrowcUff,  and  Davies,  on  the  fourth  count,  with 
cMts  of  such  of  one  farthing  damages ;  and  on  the  first  three  counts,  which 
the  opposite       yfere  abandoned,  the  last  three  defendants  had  a  verdict. 

parties,  who  ' 

have  got  ver-      An  application  was  made  to  Lord  Lyndhurst,  who  tried 

diets,  cannot  he  . 

deducted  from 

the  plaintiff's  costs  of  the  cause. 

Qiurrs,  whether  the  officers  are  entitled  to  any  fees  as  against  a  pauper. 

(a)  This  was  before  the  newTules  for  pleading. 
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the  cause,   to  certify  to  deprive  the '  plaih tiff  of  .costs,         1836. 
bat  his  Lordship  refused  to  do  so.    The  plaintiff *8  attor-   ^ 
ney  made  out  a  bill  of  costs  against  all  the  defendants^  to  v. 

•the  amount  of  110/.,  and  delivered  it  to  Lane* 9  attorney, 
who  acted  for  all  the  defendants;  and  upon  the  taxation, 
it  was  objected  before  the  Master,  that  the  plaintiff,  was 
oniy  entitled  to  costs  out  of  pocket,  as  he  had  recovered 
less  than  5/.,  but  the  Master  taxed  the  plaintiff's  costs  in 
the  usual  way,  as  thepo^toa,  he  said,  gave  him 40«.,  and 
no  authority  was  shewn  for  taxing  the  costs  in  any  other 
than  the  usual  way.  The  Master  taxed  the  plaintiff's 
costs  at  81/.  12^.,  from  which  he  deducted  10/.  17«.  6</.  as 
the  costs  of  Lane 9  Barroufcliff',  and  Davies,  on  the  first 
ihree  counts,  but  he  refused  to  allow  any  costs  tothe  de-* 
fendants  who  obtained  a  verdict.  A  rule  fdsi  was  after- 
wards obtained  by  £r/0,  on  behalf  of  the  defendants,  for 
a  review  of  the  Master's  taxation,  and  that  he  should  be 
directed  to  allow  the  plaintiff  his  costs  out  of  pocket  only, 
and  confine  the  costs  to  so  much  of  the  briefs,*  and  to 
such  of  the  witnesses,  only,  as  he  should  <;on8ider»were 
necessary  for  establishing  the  imprisonment  of  the  plain- 
tiff and  the  facts  connected  with  it  subsequently  to  the 
12th  of  October,  1832;  and  also,  that  the  defendants  who 
were  acquitted  should  have  their  costs  deducted  from  the 
plaintiff's  costs. 

;  Crowder  and  Mansel  showed  cause. — If  the  plaintiff  had 
not  «ued  as  a  pauper,  he  would  have  been  clearly  entitled 
to  costs ;  and  a  pauper,  when  he  succeeds,  is  in  the  same 
situation  with  respect  to  receiving  costs,  as  any  other 
plaintiff  is.  In  Rice  v.  Brown  (a),  it' was  held,  that  a 
pauper  was  entitled  to  receive  costs  from  a  defendant  for 
a  default  on  his  part,  though  the  plaintiff  himself  would 
not  be  liable  to  pay  costs  for  his  own  default ;  and  the 

(a)  I  Dos.  &  P.  39. 
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1895.        Court  denied  tbe  antbority  of  a  case  cited,    that  Ae 
o    o  N  KM   P^^P^^  ^^  liable  to  costs  for  any  defiuilt  of  his,  and  tfaey 
V.  said  that  the  only  mode  of  getting  costs  from  him  was  by 

dispaupering  him.  Blood  ▼.  Liee  (a)  is  to  the  same  effect. 
There  is  no  authority  to  show  that  the  recovery  of  less 
than  5L  makes  any  difference.  Secondly^  the  Master  has 
taxed  the  costs  upon  the  prmcipk  of  allowing  only  such 
costs  as  were  occasioned  in  establishing  the  imprisonnent 
on  the  12th  of  October*  It  was  necessary  to  tMridg  before 
the  jury  the  first  process,  which  was  irregular,  and  to 
connect  the  subsequent  arrest  on  the  ca*  sa,  on  October 
the  ISth,  with  the  preyious  proceedings.  Thirdly^  as  to 
taxing  the  costs  of  the  three  defendants  who  were  ae^ 
quitted,  and  deducting  them  from  the  plaintiff's  costs, 
'  those  defendants  would  certainly  be  entitled  to  their  costs, 
if  the  plaintiff  were  not  suing  as  a  pauper;  but  the  rule 
of  HUary  Term,  2  Will  4,  s.  74,  which  directs  cross 
costs  to  be  deducted,  only  applies  where  the  defendant 
would  be  entitled  to  receive  costs  from  the  plaintiff: 
here,  if  these  defendants  had  been  sued  alone,  and 
got  a  verdictj  they  could  not  have  had  their  costs 
from  the  plaintiff,  and  therefore  are  not  entitled  to 
have  them  deducted,  as  that  would  be  in  effect  receiv- 
ing them, 

Erle^  in  support  of  the  rule,  contended,  that  where  a 
pauper  recovered  less  than  5/.,  the  invariable  practice  was 
to  tax  the  costs  on  a  different  scale^  and  give  him  only 
costs  out  of  pocket;  and  that  the  fact,  which  was  sworn  to 
in  the  affidarit,  that  all  the  public  officers  had  on  that  ac* 
count  refused  their  fees  for  passing  the  record,  sealing 
subpoenas,  and  court  fees,  &c.,  which  they  always  ac- 
cepted when  the  verdict  was  for  52.,  showed  that  they 

(a)  3  Wils.  24. 
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coatidaEed  that  a  difieient  practioe  prerailed  in  laung         1^3^ 
costs  where  the  verdict  was  for  less  than  5L  oooobkhbui 

Parke^  B. — The  authorities  show  that  the  plaintiff  is  ^"b* 
entitled  to  receive  costs^  though  he  does  not  pay  any : 
sod  he  is  entitled  to  have  his  costs  taxed  in  the  usual 
way.  If  the  Judge  at  Ifhe  trial  thinks  the  action  to  be  an 
improper  one^  he  can  certify  to  deprive  the  plaintiff  of 
costs.  It  is  difficult  to  see  how  the  officers  4re  eptitl^^d  to 
their  fees«  even  if  5/.  are  recovered. 

Alderson,  B. — I  think  the  taxation  was  correct  in  this 
respect. 

Erie. — Upon  the  second  objection  the  Master  must  re- 
view his  taxation,  because  ibe  greats  part  of  the  witnesses 
were  quite  unnecessaryi  with  the  view  of  protving  the  im- 
prisonment on  the  ISth  of  Ociober^  It  appeared  at  the 
trial,  that  the  action  originated  out  of  proceedings  origi* 
ndly  taken  by  Lane  almie  in  the  city  courts,  and  some 
of  the  defendants  had  no  connexion  whatever  with  the 
imprisonment  of  the  plaintiff  till  the  12th  of  October, 
and  every  thing  prior  to  the  liSthof  Qoiober  wias  aban- 
doned at  the  trial. 

Parks,  B« — The  taxation  may  be  referred  back  to  the 
Master  for  the  purpose  of  inquiring  what  costs  are 
proper,  considering  the  case  with  reference  to  the  fact, 
that  the  only  acts  of  trespass  substantiated  against  the 
defendants  were  on  the  12th  of  October  and  subsequent 
days,  and  only  such  costs  can  be  allowed  as  would  have 
been  necessary^  if  the  action  had  been  brought  for  the 
trespasses  committed  on  the  12th  of  October  and  subse- 
quent days.  With  respect  to  setting  off  the  costs  of  the 
defendants  who  succeeded,  it  is  clear  that  we  could  not 
give  them  their  costs,  and  therefore  we  have  no  power 
to  order  them  to  be  set-off. 


If 
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GOUaBKHBIll 

Lane; 


BoLLAND,    Alderson,   and  Gurney,    Barons,    con< 
curred. 

Rule  accordingly  (a). 


(a)  The  taxation  seems  also  to 
haye  been  incorrect  in  allowing 
the  costs  of  the  issues  found  for 
the  defendants  Lane,  Barroujeliffl 
and  Davies,  on  the  first  three 
counts,  to  be  deducted  from  the 


plaintifif 's  costs ;  for  the  rule  as 
to  setting  off  costs  does  not  apply 
to  paupers.  Butler  v.  Innet,  2  Str. 
890;  Winter  y.  Snow,  3  WUs.  24. 
But  no  objection  was  taken  to 
this. 


A  Dotice  of  ac- 
tion given  to 
justices  of  the 
peace,  under  the 
24  Geo.  2,  c.  44, 
s.l,  is  si^- 
cient,  if  the  at- 
torney gives 
his  place  of 
business  as  bis 
place  of  abode, 
though  he  re- 
sides at  another 
place. 


Roberts  v.  Williams  and  Another. 

XHIS  was  an  action  against  the  defendants,  as  justices 
of  the  peace,  for  ordering  the  plaintiff  to  be  imprisoned; 
and  at  the.  trial  a  notice  of  action  was  put  in,  pursuant 
to  the  S4  Geo.  2,  c.  44|  s.  1,  indorsed  thus : — *'  Edward 
Jones,  Record  Street,  Ruthin,  Denbighshire,  attorney  for 
the  said  Robert  Roberts.''  It  appeared  that  the  private 
residence  of  Mr.  Jones  was  sXBrynhyfrid,  a  short  distance 
from  Record  Street,  where  his  office  only  was.  It  was 
thereupon  objected  that  there  was  not  a  sufficient  descrip- 
tion of  the  place  of  abode  of  the  attorney.  BoUand,  B., 
before  whom  the  cause  was  tried,  reserved  the  point,  and 
the  plaintiff  had  a  verdict.  A  rule  nisi  to  enter  a  non* 
suit  was  afterwards  obtained  by  John  Jervis,  against 
which 


R.  V.  Richards  and  Dunn  shewed  cause. — The  object  of 
the  act  in  requiring  the  place  of  abode  of  the  attorney 
to  be  indorsed,  was  to  give  the  defendant  an  opportunity 
of  tendering  amends,  and  to  know  where  to  make  the  ten- 
der; and  the  place  of  business  would  seem  to  be  the  most 
proper  place  to  give  to  the  defendant :  the  act  does  not  say 
the  place  of  residence,  but  the  place  of  abode.    In  Osborn 
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▼•  Gough  (a),  a  notice  signed  ''  William  SpurrieTf  of  Bir-         1835. 

mingkam,  in  the  county  of  fVarwici,  attorneji  for  the       robbhtb 

within  named  fVilliatn  Goi4gh"  was  held  sufficient.   Lord    .       «. 

Alvanley  there  said,  ''  that  the  defendant  had  had  all  the 

protection  which  the  statute  was  inclined  to  i^Sbrd  him. 

If  the  place  indorsed  on  the  notice  be  the  true  place  of 

the  attorney's  abode,  it  lies  on  the  defendant  to  show  that 

such  description  has  not  afforded  him  the  opportunity  of 

taking. advantage  of  the  act  of  Parliament     In  this  case> 

no  evidence  has  been  offered  to  shew  that  WiUiam  Spur^^ 

rier  could  not  be  found  if  reasonable  diligence  had  been 

used.'*    An  attorney's  office  is  his  place  of  abode  during 

the  day,  and  would  satisfy  the  words  of  the  act.     They 

also  referred  to  the  Uniformity  of  Process  Act,  where  the 

same  words  had  always  received  a  similar  construction. 

«/•  Jervis,  conirh,  relied  on  Hill  v.  Hun^eys  (6),  and 
Taylor  y.Fenunck{c),  where  Lord  Mansfield  said,  that  the 
legisl(iture  having  thought  fit  to  prescribe  a  certain  form, 
it  must.be  strictly  followed,  and  that  the  attorney  ought, 
in  words,  upon  the  face  of  the  notice,  to  state  his  place  of 
abode. 

Ctir.  adv.  vulL 

On  a  subsequent  day  in  this  Term,  the  judgment  of  the 
Court  was  delivered  by 

Lord  Abinosr,  C.  B. — The  Court  have  taken  some 
time  to  consider  the  objection  made  in  thb  case,  which  is 
one  of  considerable  importance  in  practice.  We  find  no 
express  decision  upon  the  point ;  and  we  were  struck  with 
the  reason  of  the  thing,  and  the  great  inconvenience 
which  would  result  in  practice  from  holding  the  construe* 

(a)  3  Bos.  &  P.  551.  (6)  2  Bos.  &  P.  343. 

(e)  3  Bos.  &  P.  553,  note  (a). 
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tion  of  the  act  to  be  as  is  contended  for  by  the  deftmdanta. 
Under  the  Uniformity  of  Process  Act,  where  die  sane 
expression  is  used,  it  appears  that  the  praotioe  has  uni- 
formly  been  to  state  the  place  of  business,  and  that  that 
furactioe  is  supported  by  sereral  decisions.  We  diink, 
th^elbre,  that  reason  and  convenience  compel  us  to  hold, 
that  the  place  vhere  an  attorney  abides  for  the  purposes 
of  his  business,  is  a  coirect  description  to  satisfy  thie  act 
of  Parliament,  and  that  this  notice  was  therefore  sufficient. 
The  Court  are  inclined  to  think,  however,  that  either  will 
do ;  the  place  of  residence,  or  the  place  of  business.  One 
argument  urged  at  the  bar  was  this,  that  where  several 
persons  in  partnership  are  carrying  on  their  business  at 
some  one  specified  place,  but  all  residing  in  different 
places,  very  great  inconveniettce  would  ensue,  if  it  were 
necessary  that  the  notice  must  specify  all  those  places  of 
residence,  and  the  defendant  were  thus  obliged  to  go  to 
several  diffiurent  places  to  tender  amends.  After  some 
doubt,  therefore,  we  have  come  to  the  conclusion,  that 
the  place  of  business  is  a  sufficient  place  of  the  attorney's 
abode,  within  the  meaning  of  the  act.  The  rule  for  enter- 
ing a  nonsuit  will  therefore  be  discharged. 


Rule  discharged. 


Cousins  r.  Paddon. 

In  an  action       l^EBT. — The  declaration  contained  a  count  for  goods 
for  goods  ioid     g^j  J  ^^^  delivered ;  for  work  and  labour  done ;  and  on 

and  delivered,  '  ' 

or  work  and       an  account  Stated.    The  defendant  pleaded— firsi,  never 

labour,  the  de- 
fendant it  at 

liberty,  under  the  plea  afnunqutmindeHimlvif  nmt  utnmpHt  toahew  that  the  good*  were  not  made 
in  a  workmanlike  manner,  or  were  not  tucb  as  were  contracted  for. 

If  a  plea  states  a  payment,  or  a  set-off  to  a  certain  amount,  but  the  whole  is  not  proved,*die 
defendant  cannot  have  a  verdict  on  the  whole  plea,  although  the  sum  is  alleged  under  a  videttcei; 
but  the  plea  maybe  taken  distributively,  and  found  partly  for  thedefendant,  and  partly  for  the  plaintiffl 

A  defendant  pleading  payment  and  a  set-off,  who  is  unable  to  prove  the  fiUI  amount  mentioned 
in  each  of  the  pleas,  but  jgroves  sufficient  to  form  an  aggregate  equal  to  the  plaintiff's  demand,  will 
be  entitled  to  have  judgment  on  the  whole  record. 
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indebted ;  and,  secondly,  as  to  certain  parcel  of  said  sum        18215. 
aboTC  demanded,  to  wit,  SS8/.,  defendant  says,  that  plun-      qqusins 
tiff  ouffbt  not  to  have  his  action  against  him  to  recover  v. 

any  damages,  by  reason  of  the  non-payment  of  same,  be- 
cause, that  after  same  became  due,  and  before  the  com- 
mencement of  this  suit,  defendant  paid  plaintiff  a  certain 
sum,  to  wit,8S8^,  in  full  satisfaction  and  discharge  of  cer- 
tain parcel  of  sum  above  demanded,  to  wit,  SS8L,  and 
of  damages  by  reason  of  the  detaining  thereof  by  defen- 
dant, as  in  the  declaration  is  mentioned;  which  said  sum 
of  SS8^,  by  defendant  paid,  as  aforesaid,  plaintiff  then  ac- 
cepted and.  received  from  defendant  in  full  satisfaction 
and  discharge,  &c. 

7%frd2y,  As  to  said  sum  of  500/.,  parcel  of  said  sum 
above  demanded,  defendant  says,  that  plaintiff  ought  not 
to  have  his  action  against  him  to  recover  any  damages,  by 
reason  of  non-payment  of  same,  because  plaintiff,  before 
and  at  the  time  of  the  commencement  of  said  suit,  was< 
indebted  to  defendant  in  500/.  for  money  lent,  and  for 
money  pud,  and  for  money  due  and  owing  upon  an  ac- 
count stated,  which  equals  the  sum  of  500/.  demanded,  by 
plaintiff,  &c.  Replication. — That  defendant  did  not  pay 
plaintiff  said  838/.  in  discharge  of  said  sums  above  de- 
manded &c«  And  thereupon  issue  is  joined.  And  that 
plaintiff  is  not  indebted  to  defendant  in  manner  and  form 
as  defendant  &c.     And  thereupon  issue  is  joined. 

The  cause  was  tried  before  Mr*  Justice  Paiieson,  at 
the  Winchester  Spring  Assizes,  1835.  By  the  evidence 
on  the  part  of  the  plaintiff,  it  appeared,  that  the  action 
was  brought  to  recover  the  amount  of  certain  bricks  made 
by  him  for  the  defendant  There  was  a  specific  contract  be- 
tween the  parties,  the  terms  of  which  were,  that  the  plain- 
tiff should  supply  **  good,  sound,  saleable  bricks,  at  the 
rate  of  24fS.  per  thousand."  On  the  part  of  the  defendant, 
it  was  proposed  to  adduce  evidence,  for  the  purpose  of 
shewing  that  the  full  value  of  the  bricks  had  been  paid 

VOL.  IV.  K  K  D.  P,  €• 
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1835.     .  to  the  plaintiff  with  the  exception  of  a  certain  sum,  and 

Cousins       ^^  ^^  ^^^^'  ^  ^^"^^^  o^  money  paid  to  the  plaintiff's  use. 
«'  If  the  bricks  had  been  delivered  pursuant  to  the  contract, 

the  value,  calculated  according  to  the  price  agreed  on  in 
the  contract,  would  have  been  d96L  I2s.    It  was  shewn, 
that  after  the  bricks  were  delivered,  the  defendant  had  re- 
tained them  a  short  time  on  his  premises  without  ofler- 
ing  to  return  them,  and  had  also  disposed  of  some  of 
them.    On  the  part  of  the  plaintiff,  it  was  contended,  that 
at  common  law  the  defendant  could  not  give  evidence  of 
the  inferiority  of  the  bricks  having  regard  to  the  contract, 
and  that  if  he  could,  the  new  pleading  rules  precluded  him 
from  giving  it  in  evidence  under  the  plea  of  minquam  iu^ 
debitaius.    In  the  opinion  of  Mr.  Justice  Paitesanf  how- 
ever, it  was  competent  for  the  defendant  to  go  into  such 
a  defence.      Evidence  was  then  given,  that  the  bricks 
were  of  a  quality  inferior  to  those  contemplated  by  the 
contract;  that  payments  to  the  extent  of  314/.  3^.  had 
been  made  on  account;  and  of  a  set-off  for  money  paid  to 
the  extent  of  21/.     The  plaintiff  contended,  that,  as  the 
plea  of  payment  mentioned  a  sum  of  338/.,  he  was  bound 
to  prove  to  the  full  extent  that  amount    The  defendant 
then  applied  to  amend  the  plea  by  altering  the  sum  men- 
tioned in  it  to  the  sum  proved.     It,  however,  not  appear- 
ing clear  to  the  learned  Judge  that  he  had  power  to  make 
such  an  amendment,  he  directed  the  facts  to  be  specially 
found  pursuant  to  the  3  &  4  Will.  4,  c.  42,  s.  S4.     He 
directed  the  jury  to  consider,  whether  the  total  amount 
proved  by  the  defendant  as  payment  and  set-off,  namely 
335/.  3«.,  was  a  sufficient  payment  for  the  bricks  delivered. 
The  jury  found  that  it  was.     A  verdict  was  then  entered 
for  the  plaintiff — damages  one  shilling ;  the  learned  Judge 
giving  leave  to  the  defendant  to  move  to  enter  a  verdict 
for  himself  on  the  second  issue.     A  rule  nisi  having  been 
obtained  to  that  effect,  a  cross-rule  was  also  obtained  on 
the  part  of  the  plaintiff  for  increasing  the  damages  from 
one  shilling  to  61/.  9^.,  the  difference  between  the  sum 
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proved  by  the  defendant  and  the  contract  price.    Both        1835. 
roles  came  on  to  be  argued  in  Trifdiy  Term.  ^  ^^ 

«• 
Earl  and  Crowder  appeared  for  the  plaintiff. — They       Paddok. 

contended  that,  on  the  isaue  raised  by  the  first  plea,  the 

defendant  could  not  give  evidence  of  the  bad  quality  of 

the  bricks. 

« 

-  Parks,  B. — ^The  law  on  this  subject  I  understand  to 
have  been  settled  ever  since  the  case  of  Basten  v.  BtU" 
ter,  {a).  It  is  part  of  the  implied  contract  that  the  work  shall 
be  done  in  a  workmanlike  manner.  If  it  is  not,  the  .plain- 
tiff can  only  proceed  on  a  quatUum  mendi.  In  the  case  of 
Poulianr.Laitimore  (6)  the  plaintiff  was  no  more  than  the 
seller.  Where  the  plaintiff  himself  is  the  workman  he 
enters  into  an  implied  contract  to  do  the  work  in  a  work- 
manlike manner. 

Erie  and  Crowder. — If  the  defendant  wished  to  avail 
himself  of  the  objection  that  the  work  was  not  properly 
done,  he  should  have  taken  advantage  of  it  by  plea.  The 
principal  object  of  the  new  rule  was,  that,  when  the  par- 
ties came  down  to  trial,  they  might  know  precisely  what 
issue  they  were  to  try. 

Parke,  B. — ^The  case  would  have  been  different  if  the 
plaintiff  had  declared  upon  a  special  contract.  In  that 
case  the  defendant,  by  pleading  nunquam  indebitatus ,  would 
only  have  been  entitled  to  deny  the  contract  in  fact.  Here, 
however,  the  plaintiff  has  declared  on  an  implied  contract, 
and  therefore  the  defendant  may  deny  by  this  plea  that 
part  of  the  implied  contract  stated  in  the  declaration,  that 
diose  goods  which  were  delivered  were  those  for  which 
the  defendant  contracted. 

(a)7Esat479.  (&)9B.  &G.259;  4M.&TL20S. 
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1835.  Erie  and  CroicMfer.— Next  as  to  the  pleas  of  paymenti 

and  aetroff^^rsi,  as  to  the  plea  of  payment;  that  admitted  a 
cause  of  action  to  the  amount  of  338/.  Evidence  was  given 
only  to  the  extent  of  S14£  In  consequence  of  this,  the 
sum  of  S4/.  must  remain  due  to  the  plaintiK  Had  the 
defendant  only  pleaded  that  plea,  the  plaintiff  must  have 
been  entitled  to  a  verdict;  for  issue  was  joined  with  respect 
to  the  payment  of  that  specific  sum.  The  same  observa- 
tion applied  to  the  plea  of  set-off.  Part  payments  might 
be  considered  by  the  jury  for  the  purpose  of  reducing  the 
damages,  but  these  sums  had  been  pleaded  in  bar  of  the 
action.  Finally,  there  was  no  power  to  amend,  by  direc- 
tion of  the  learned  Judge,  because  the  statutes  only  ap- 
plied to  variances  between  the  allegation  and  proof.  The 
circumstance  of  the  sum  being  laid  under  a  videlicet  made 
no  difference;  for  the  amount  to  which  the  plea  was  to 
apply  must  be  stated  with  precision. 

Datnpier  and  SnUrke  were  heard  for  the  defendant, 
and  cited  the  following  cases : — Edmwub  v.  Harris  (a), 
Taylor  v.  Hilary  (b),  Alexander  v.  Gardner  (c),  Para- 
more  v.  Johnson  (d),  M'QuHlin  v.  Cow  (e).  Lord  v.  Hane^ 
ioun  (/),  and  Redford  v.  Birley  (g)* 

Parke,  B. — The  only  point  on  which  we  wish  to  take 
time  for  consiJeration  is  on  the  effect  of  the  two  pleas  of 
payment  and  set-oS*,  especially  the  former ;  ^si,  whether 
they  can  be  taken  distributively;  or,  if  not,  whether,  upon 
the  £Gu:ts  found  by  the  jury,  we  can  say  that  the  variance 
was  immaterial,  and  might  have  been  amended.  On  the 
other  point,  the  Court  all  concur.  The  old  law  certainly 
allowed  the  defendant  to  avail  himself,  on  the  general 
issue,' in  such  a  case  as  this,  of  the  defence  that  the  work. 

(a)  2  Ad  &  EU.  414 ;  4  Nev.  281 ;  3  Dowl.  P.  C.  146. 
&  M.  182.  (d)  1  Ld.  Raym.  566. 

(b)  Ante,  Vol.  3,  p.  461  {2  0.  (e)  I  H.  Bl.  249. 
M.  &  R.  743.  S.  G.  (/)  11  East,  62. 

(e)  1  Bug.N.  G.  671 ;  l  Scott,         (g)  3  Staric.  N.  P.  0.  83. 
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was  improperly  done^  or  the  goods  delivered  not  such  as        1895. 

were  contracted  for.    We  think  the  late  rules  have  made 

no  alteration  in  this  respect.    The  defendant  is  entitled, 

under  the  plea  of  nan  assumpiii,  or  nunquam  indebitatus^ 

to  a  declaration  for  the  price  of  goods,  to  shew  either 

that  there  was  no  sale  or  delivery,  or  none  such  .as  to 

make  him  liable  on  the  contract ;  so  also,  in  an  action  for 

work  and  labour  and  materials,  he  has  a  right  to  shew 

that  the  work  done,  of  materials  provided,  were  not  such 

•as  to  render  him  liable  to  pay  for  them  udder  the  con^ 

•tract.     He  then  shews  his  liability  to  pay  on  a  contract 

•of  another  description,  that  is,  a  quantum  meruit.    The  rule 

to  increase  the  damages  will  therefore  be  discharged. 

«On  the  rule  for  entering  a  verdict  for  the  defendant,  we 

will  take  time  to  consider. 

Cur.  adv.  vuit. 

Parke,  B.,  delivered  the  judgment  of  the  C)urt  in  the 
present  term. — ^The  question  remaining  for  consideration 
is,  whether  the  defendant  is  entitled  to  a  verdict  upon  the 
issue  on  the  second  plea  altogether,  or  as  to  the  314/.  3s., 
part  of  the. sum  therein  mentioned,  the  verdict  as  to  the 
residue  being  found  for  the  plaintiff.  It  appears  to  us 
.  that  the  defendant  is  not  entitled  to  a  verdict  on  the  whole 
plea.  The  plea  contains  an  admission  that  a  certain  par- 
cel of  the  debt  was  due;  and  in  order  to  support  the 
whole  plea,  that  parcel  must  be  proved  to  have  been 
paid;  and  that  parcel  is  by  the  introductory  part  of  the 
plea  stated  to  be  838/.  It  is  true,  it  is  so  stated  under  a 
videlicet;  but  it  is  perfectly  clear  that  .the  addition  of  a 
videlicet  cannot  render  a  material  averment  immaterial; 
Greenwood  v.  Bamett  (a);  and  there  is  no  doubt  that  the 
sum  mentioned  in  the  plea  is  material,  for  the  plea  must 
state  how  much  of  the  demand  it  proposes  to  answer.  On 
a  demurrer  to  this  plea  for  not  stating  that  part  with  cer- 

(a).6T.  R.46a 
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1836.  tainty,  the  answer  woald  have  been  that  it  was  so  stated, 
and  that  the  videUcei  made  no  difference.  For  this  reason 
we  are  of  opinion  that  the  defendant  cannot  have  a  verdict 
on  the  whole  plea*  but  we  think  that  the  plea  maybe 
taken  distribntively,  and  found  as  to  part  for  the  defen- 
dant, and  part  for  the  plaintiff.  The  general  rule  is,  that 
a  plea  is  an  entire  thing,-  and  bad  altogether  if  disproved 
in  part ;  bat  to  this  rule  there  are  exceptions  which  have 
been  long  established.  For  instance,  in  a  plea  of  fteme 
admkiuiraoUt  though  assets  unadministered  are  shewn  to 
be  in  the  defendant's  hands,  and  so  the  plea  is  disproved, 
yet  the  judgment  for  the  plaintiff  is  only  for  the  part  uUf* 
administered  (a).  So  on  a  plea  of  judgment  recovered 
against  the  testator  in  actions  against  an  executor,  and  no 
assets  tfttrd,  it  is  not  enough  to  disprove  a  single  judg- 
ment. So,  where  two  executors  join  in  a  plea  of  plene 
adnUmstravii^  and  assets  are  proved  to  be  in  the  hands 
of  one  only.  All  these  are  instances  where,  from  the 
nature  of  the  case,  the  plea  is  not  entire ;  and  the  question 
is,  whether  the  present  case  falls  within  the  same  principle. 
If  this  had  been  an  action  of  indebitaiug  assumpsUf 
there  could,  we  think,  have  been  no  doubt  that  the  plea 
would  have  been  divisible.  A  plea  of  payment  is  not 
usual  in  assumpsit;  but  pleas  of  set-off  and  the  statute  of 
limitations,  which  are  very  common,  are,  we  believe,  al- 
most invariably  pleaded  to  the  whole  declaration;  and 
yet,  if  the  debts  due  to  the  defendant  do  not  cover  the 
whole  demand,  or  the  whole  of  the  causes  of  action  did 
not  accrue  beyond  six  years,  and  the  residue  in  both  cases 
is  answered  under  the  general  issue,  the  defendant  has 
always  judgment  on  the  whole  record.  So,  if  there  be  a 
plea  of  the  general  issue,  and  a  plea  of  bankruptcy  to  the 
whole  declaration,  and  part  of  the  demand  be  answered  on 
the  general  issue,  and  part  by  the  defendant's  certificate, 

(a)  1  Saund.  336. 
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the  case  is  the  same.     This  can  only  be  on  the  ground        1835. 
that  such  pleas  to  a  declaraiioD  of  this  general  nature^      c  ^ 
which  may  and  often  does  comprise  many  distinct  con-  0. 

tracts  in  point  of  fact»  are  capable  of  being  severedi  and 
apphed  to  each  portion  of  the  demand,  in  a  Uke  manner 
as  if  there  were  several  distinct  pleas,  one  to  each  of  such 
portions  respectively.  For  if,  in  the  cases  above  stated^ 
the  pleas  of  set-off,  of  the  statute  of  limitations,  and  of 
bankruptcy,  were  entire,  and  if  disproved  in  part,  were 
bad  altogether,  then,  aa  they  are  each  pleaded  to  the  whole 
declaration,  and  are  proved  only  as  to  part  of  it,  the  con- 
sequence would  be,  that  the  plaintiff  would  be  entitled  to 
a  verdict  upon  the  issues  on  each  of  those  pleas*  It-  seldom 
happened,  before  the  late  rules,  that  there  was  any  occa* 
sion  in  these  cases  to  make  any  other  entry  on  the  record 
than  a  general  finding  for  the  defendant,  and  judgment 
for  the  defendant  on  both  issues ;  but  since  the  costs  of 
each  issue  now  follow  the  event  of  the  issue,  there  can 
be  no  doubt  that  the  proper  entry  would  be  in  such 
cases  on  the  general  issue  for  the  defendant  as  to  all  but 
— Lf  (the  sum  covered  by  the  proof  under*  the  special 
plea),  and  on  the  special  plea,  so  far  as  related  to  that 
sum,  for  the  defendant;  and  as  to  the  residue  on  both 
issues,  for  the  plaintiff.  If  this  be  so,  there  is  no  reason 
why,  upon  a  special  plea  of  payment,  the  same  course 
should  not  be  pursued.  Such  a  plea  does  not  .mean  that 
the  defendant  paid  one  certain  fixed  sum  at  a  certain  time, 
but  that  he  did,  either  in  one  sum,  or  in  several  sums  at 
different  times,  pay  the  whole  of  the  plaintiffs  demand. 
When  the  plea  is  so  understood,  there  is  nothing  contra- 
dictory in  holding  that  the  issue  might  be  found  as  to  part 
for  the  plaintiff,  and  part  for  the  defendant.  The  re- 
maining question  then  is,  whether  there  is  any  difference 
between  these  cases  and  similar  pleas  to  an  action  of  debt 
on  simple  contract.  While  •  it  was  considered  to  be  law, 
that  an  action  of  debt  on  a  special  contract  was  founded  on 
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1896.  one  entire  single  contract^  and  that  the  plaintiff  could  not 
recover  less  than  the  whole,  doubtless  a  special  plea  of 
payment  was  also  entire ;  and  if  the  full  amount  was  not 
proved  to  be  paid,  the  plaintiff  was  entitled  to  a  verdict; 
but  since  it  has  been  established  by  several  cases  that  the 
demand  in  such  actions  is  divisible,  and  the  plaintiff  may 
recover  less,  and  sirrce  several  contracts  may  certainly  be 
included  in  a  demand  of  one  sum  in  an  action  of  debt  on 
simple  contract,  as  well  as  indebiiatus  assumpsii,  and 
since  a  plea  of  payment,  whether  pleaded  to  a  declaration 
in  6ne  form  of  action  or  the  other,  must  have  the  same 
meaning,  and  does  not  of  necessity  import  that  one  entire 
%um  was  paid  at  one  time,  we  do  not  see  any  satisfactory 
reason  why  it  may  not  be  considered  capable  of  being 
severed  in  one  case  as  well  as  the  other,  whether  pleaded 
4o  the  whole  declaration,  or,  as  in  the  present  case,  to 
part.  'The  only  difference  between  the  two  actions  will 
therefore  be,  that  in  an  action  otassumpiii  the  plea  to  the 
whole  declaration  admits  no  certain  sum  to  have  been  ori- 
ginally due  from  the  defendant  to  the  plaintiff,  while  the 
plea  to  the  whole  declaration  in  debt  admits  the  sum  no- 
minally claimed  to  have  been  originally  due.  In  either,  we 
think  the  verdict  may  be  found  for  the  defendant  for  the 
whole,  or  for  the  part  actually  paid,  according  to  the  fact. 
This  decision  will  be  productive  of  great  practical  conve^ 
nience,  as,  under  the  new  rules  of  pleading,  payment  must 
be  pleaded  specially;  and  unless  the  plea  be  divisible, 
the  defendant  must  either  multiply  his  pleas- by  pleading 
to  each  of  the  demands  separately,  or  he  must  be  driven 
to  the  necessity  of  applying  to  amend  on  the  trial  under 
the  3  &  4  WUL  4,  c.  4S,  in  case  any  part  of  the  plea  should 
•be  proved.  The  verdict  must  be  entered  on  the  plea  of 
payment,  so  far  as  relates  to  the  sum  of  814/.  S#.,  for  the 
defendant;  on  the  plea  of  set-off,  so  far  as  relates  to  the 
sum  of  SI/.,  for  the  defendant;  and  on  the  plea  of  iiism- 
quam  indebitatus,  as  to  the  whole  sum  demanded,  except 
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SS5^  Si.,  for  the.  defendant    The  consequeDce  will  be»        1836; 
that  on  the  whole  record  the  defendant  will  hare  judg- 
ment. 

Rule  absolute  accordingly. 


PaFLIBF  r.  CoDRINGTON. 

X  HE  defendant  was  arrested  in  this  action  on  the  6tb  After  a  btd 
otJtdjf,  for  1002.,  upon  a  bill  of  exchange,  alleged  to  have  Sdnmtion?'toa' 


accepted  by  the  defendant ;  on  the  ISth  the  plamtiff  ^£^^^''5'  <»  * 
declared,  by  the  declaration  it  appeared  that  the  bill  waa  by  which  the 
dated  October  28, 1881.  The  defendant,  who  was  an  offi-  Len  delayed 
oer  in  the  army,  was  obliged  about  this  time  to  leave  with  ^^V°£  Court 
his  regiment  for  ItkUa,  but  he  informed  his  attorney  before  wiii,nDder 
he  left  that  he  knew  nothing  of  the  plaintiff,  and  that  the  aocei,  allow 
IhU  must  have  been  fraudulently  obtained  from  him.    An,  to^^d^fl^Ut 
application  was  made  to  the  plaintiff's  attorney  for  an  in*  p>«ft  and  plead 
spection  of  the  bill,  but  this  was  refused*    A  summons  an  faupection 


was  also  taken  out  to  ascertain  the  place  of  reudence  of  the  out  an  affidaTit* 
plaintiff,  and  upon  applying  at  the  place  pointed  out,  it  ^^'^erita. 
was  found  that  the  house  was  only  occupied  by  some  one 
who  had  the  care  of  it.  The  time  for  pleading  being 
nearly  expired,  the  defendant's  attorney  pleaded  a  plea  of 
''no  consideration*'  to  the  count  on  the  bill  of  ezchangei, 
and  upon  a  summons  having  been  taken  out  for  an  inspec* 
tton  of  the  bill,  Mr.  Bbtou  Alderson  refused  to  make  an 
order,  on  the  ground  that  the  plea  of  no  consideration  did 
not  require  it.  The  plaintiff  demurred  to  the  plea,  and 
early  in  this  term  a  rule  nisi  was  moTcd  for  by  SeweU,  for 
leave  to  withdraw  the  former  plea  and  plead  de  novo,  and 
also  for  an  inspection,  which  the  Court,  with  some  diffi- 
culty! granted,  observing,  that  the  defendant  ought  to 
have  applied  for  an  inspection  before  he  pleaded,  and 
not  have  thrown  the  plaintiff  over  the  long  vacation,  and 
the  rule  was  only  granted  on  the  terms  of  allowing  the 
venue  to  be  changed,  taking  short  notice  of  trial,  and  mi« 
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1835.        dertaking  to  plead  non-acceptance,  and  any  other  plea  the 
Paflief       Court  might  allow. 

CopRiMOTPK.  p^^^  ^^  Humfrey  shewed  cause.— They  objected  to 
the  motion,  on  the  ground  that  there  was  no  affidavit  of 
merits,  and  cited  Stoughtan  v.  Earl  of  KUmorey  (a), 
where  a  plea  similar  to  the  present  was  pleaded,  and  the 
Court  refused  to  allow  an  amendment  except  on  an  affi- 
davit of  merits.  The  plaintiff,  if  a  good  plea  had  been 
pleaded,  could  have  gone  to  trial  at  the  last  Summer 
Assizes,  but  a  bad  plea  was  pleaded  of  no  consideration, 
for  which  no  inspection  was  necessary,  and  the  leanid 
Judge  was  therefore  right  in  refusing  an  inspection.  If 
the  bill  was  fraudulently  obtained,  that  might  have  been 
pleaded. 

Sir  W.  W.  FoUeitf  and  SeweU,  in  support  of  the  rule. — 
This  ia  an  application  to  the  equitable  interference  of  the 
Court,  under  special  circumstances.  The  address  given 
of  the  plaintiff  was  found  to  be  false,  and  the  plea  was 
pleaded  for  the  purpose  of  getting  time  to  make  inquiries, 
the  defendant  being  sworn  to  be  abroad. 

ne  Court  said,  that,  under  the  special  circumstances, 

the  rule  ought  to  be  absolute,  without  an  affidavit  of 

merits. 

Rule  absolute,  on  payment  of  costs. 

(a)  Ante,  Vol.  3,  p.  706. 


Turley's  Bail. 
In  the  Rxehe^     VJ  PON  these  bail  coming  up  to  justify — 

mier,  bail  jniti- 

Tit,  hanng  been      t/*.  JcTvu  claimed  a  dcposit  for  costs,  the  bail  having 

befi>re  rejected, 
must  make  a! 
deporft  for  coett. 

An  affidavit  to  oppose  bail,  on  the  ground  that  they  have  been  before  rejected^  muit  shew  Aat 
they  wen  reacted  for  iniuffidency. 


•  . 
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been  before  rejected ;  and  he  referred  to  Smith  ▼•  Coapef^s        1835. 


Archboldi  in  support  of  the  bail. — The  rule  does  not 
apply  to  bail  by  afBdavit.  The  rule  in  the  King's  Bench  {b) 
speaks  of  bail  who  **  appear  to  justify/'  which  evidently 
only  applies  to  bail  in  person,  as  was  held  in  Henderson  v. 
Dorlingic).  Here  the  bail  are  country  bail»  who  justify 
by  affidavit 

GuRNEY,  B.,  (after  consulting  the  Master),  decided  that 
the  deposit  must  be  made,  and  that  the  rule  applied  to 
country  bail  as  well  as  to  town  bail. 

The  deposit  having  been  made — 

•/•  Jertis  then  produced  an  affidavit  that  one  of  the 
bail  had  been  before  rejected  by  Lord  Dennuxn,  C.  J*,  at 
chambers,  but  the  affidavit  did  not  state  that  he  had  been 
rejected  for  insufficiency. 

-   The  Court  overruled  this  objection. 
The  bail  afterwards  justified. 

(a)  1  C.  &  J.  460.  (e)  MS.  1824*   Arcbb.  Prac. 

(b)  Hil.  1822,  died  Archbold,  171,  note  (6);  TenneUY.Gardtier, 
170.  lb. 


TORLR't 

Bail. 


Meredith  v.  Stocker. 

jB A RS TOW  moved  to  make  absolute  a  rule  for  judg-  The  iifue  om- 
ment  as  in  case  of  a  nonsuit— It  appeared  by  the  affida-  jJ^^^^J^J*^ 


for  judgment, 
u  in  caie  of  a 
nonsuit,  unlcM  it  it  referred  to  in  the  •ffldaTii. 
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K835.        Tit  tbat  the  action  was  on  a  btll  of  excbange  by  the  de- 

Mbrbditb      fendant   as   acceptor:    but  it  did    not    appear  in  the 

•-  affidavit  that  issue  was  joined. — Barstow  contended  that 

Stocxer.  ,   * 

he  was  at  liberty  to  refer  to  the  issue ;  that  under  the.  old 
practice  the  rule  was  always  drawn  up  on  reading  the 
issue,  but  by  the  rule  of  H.  T.  S  WUL  4,  s.  70^  no  entry  of 
the  issue  is  necessary  to  entitle  a  defendant  to  move  for 
judgment  as  in  case  of  a  nonsuit :  this  rule  was  made  for 
^  the  purpose  of  saving  costs,  and  though  the  practice 
was  altered,  the  principle  was  not,  and  therefore  the 
issue  might  be  looked  at  as  fprmeriy. 

jR  V,  Lee,  coniriu — The  defendant  has  no  right  to  loafk 
at  the  issue,  unless  it  is  brought  before  the  Court  by  affi- 
davit ;  under  the  old  practice  the  affidavit  referred  to 
the  is^ue,  but  it  is  not  so  here.  In  Preedy  v.  Macfarlaneifl), 
it  was  held  that  the  prtedpe  could  not  be  referred  to 
unless  it  was  verified  by  affidavit. 

Parke,  B. — The  affidavit  should  have  referred  to  the 
issue,  or  the  plea  should  have  been  stated  in  the  affi- 
davit* 

Alderson,  B.— 'I  am  of  the  same  opinion. 
Lord  Abinoer,  and  Bolland,  B.,  concurred. 

Rule  discharged. 
(a)  1  C.  M.  &  R.  819;  5  lyw. 356. 
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1835. 

SOAMBS  V.  RaWLINOS. 

JDlELL  Y  applied  for  a  prohibition  to  be  directed  to  the  An  unfounded 
Commissioners  of  the  Westminster  Court  otKequests,  ap-  Toter's^name  in 
pointed  under  23  Geo.  2,  c.  27,  explained  by  24  Geo.  2,  c.  to^JleV^^'S! 
42.    From  the  affidavits  (a)  it  appeared  that  the  names  of  <^-  ^^i  •-  ^7,  by 

11*         /»  which  he  is  pre- 

the  piaintifT  and  defendant  were  both  on  the  list  of  voters  judiced,  having 
for  Westminster,  and  that  the  defendant  had  given  notice  to  vurng^bamstc^ 
the  overseer  of  an  objection  to  the  plaintifTs  name  being  re-  *'°'»  "^'J  f^\^ 

•*  *  °   .       such  a  legal  or 

tained  on  the  list,  in  pursuance  of  the  2  WiU.  4,  c.  45,  s.  47.  equitable  cUim 
An  objection  was  accordingly  entered  against  theplaintiff^s  tlon  for  loss  of 
name,  and  he  not  appearing  at  the  proper  time  .before  the  gMbif  him  to*" 
revising  barrister,  his  name  was  struck  out.     Afterwards  sue  under  the 
the  plaintiff  did  attend  before  the  revising  barrister,  and  Court  of  Re- 
waited  there  three  days,  and  then  sent  in  a  bill  to  the  de-  ^herefo^^'lnhe 
fend  ant  for  three  days*  expenses  and  loss  of  time,  incurred   Commjssioncri 

•^  *^  under  It  proceed 

by  the  notice  given  by  the  defendant ;  and  at  length  the  on  the  claim, 
plaintiff  summoned  the  defendant  to  the  Westminster  gtrained  by  pro- 
Court  of  Requests,  and  the  Commissioners  awarded  him  ^^^^^^°' 
compensation.  It  was  now  contended  that  the  Commis- 
sioners had  no  jurisdiction  in  the  matter.  The  words  of 
the  23  Geo.  2,  c.  27,  s.  5,  which  gives  the  Court  of  Re- 
quests jurisdiction  in  certain  cases,  are  these:  "  It  shall  be 
lawful  to  and  for  every  resident  and  inhabitant  within  the 
said  city  and  liberty,  or  the  said  part  of  the  said  duchy 
aforesaid,  and  to  and  for  all  and  every  person  and  persons 
renting  and  keeping  any  shop,  &c.,  or  seeking  a  livelihood 
within  the  said  city  and  liberty  of  Westminster,  or  in  the 
said  part  of  the  said  duchy  aforesaid,  who  now  have,  or  here- 
after shall  have,  any  debt  or  debts  due  or  owing  unto  him, 
her,  or  them,  not  amounting  to  the  sum  of  forty  shillings, 
by  any  person  or  persons  whatsoever  inhabiting  or  seeking 

(a)  See  1  Will.  4,  c.  21,  s.  1,  which  allows  a  prohibition  to  be 
moved  for  on  affidavits. 
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1835.        a  liyelihood  within  the  said  city  and  liberty  of  Weitmnster, 

SoAMis       ^^  ^"  ^^^^  P^^^  ^^  ^'^^  ^^^^  duchy  aforesaidi  to  apply  to  the 
«•  said  clerks  of  the  said  Court,  or  one  of  them,  who  shall  cause 

such  debtor  or  debtors  so  inhabiting  or  seeking  a  liveli- 
hood as  aforesaid,  to  be  warned  or  summoned  by  the  ssdd 
high  bailiff,  or  his  oflScer  or  officers,  (who  are  hereby  ap- 
pointed, authorized,  and  required  to  execute  all  warrants, 
precepts,  and  process  of  the  said  Court  of  Requests),  by 
writing  left  at  the  dwelling-house  or  place  of  abode,  shop, 
shed,  stall,  stand,  or  any  other  place  of  dealing  of  such 
debtor  or  debtors,  to  appear  before  the  Commissioners  of 
the  said  Court,  to  be  held  in  and  for  such  division  where 
such  debtor  or  debtors  shall  inhabit  or  reside  as  aforesaid, 
and  that  the  said  Commissioners,  or  any  three  or  more  of 
them,  shall,  after  the  return  of  such  summons  as  aforesud, 
have  full  power  and  authority  by  virtue  of  this  act  to  make, 
or  cause  to  be  made,  such  acts,  order  or  orders,  decrees, 
judgments,  and  proceedings,  between  such  party  or  par- 
ties, plaintiffs,  and  his,  her,  or  their  debtor  or  debtors,  de- 
fendants, touching  such  debts  not  amounting  to  the  sum 
of  forty  shillings,  as  they  shall  find  to  stand  with  equity 
and  good  conscience.**  The  title  of  the  act  is,  **  An  Act 
for  the  easy  Recovery  of  Small  Debts,"  &c. ;  and  the  8th 
section  provides,  that  if  a  debt  recoverable  in  the  Court 
of  Requests  is  sued  for  in  any  other  Court,  the  act  may 
be  pleaded.  It  appears  clearly,  therefore,  that  the  act  is 
confined  to  debts,  strictly  so  called ;  and  in  Jonns  v.  Green- 
ing (a),  which  was  upon  the  London  Court  of  Requests 
Acts,  where  the  words  are  very  similar,  it  was  held,  that 
in  the  3  Jac.  1,  c.  15 ;  14  Geo.  S,  c.  10 ;  39  &  40  Geo.  8, 
c.  civ.,  the  word  **  debts  "  did  not  comprehend  an  unli- 
quidated demand  for  the  breach  of  an  agreement.  Here, 
the  only  mode  of  suing  the  defendant,  if  any  action  at  all 

(a)  6  T.  B.  629. 
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would  lie,  would  be  by  a  special  action  on  the  case^  for         IB36. 
this  was  clearly  a  claim  for  unliquidated  damages.  soames 


Albbrsom,  B. — ^It  must  have  been  alleged  that  the 
notice  was  given  "  maliciously.*' 

Parke,  B. — ^And  without  reasonable  or  probable  cause. 
A  rule  nisi  having  been  granted. 

On  a  subsequent  day  two  of  the  Commissioners  appeared 
in  person  to  shew  cause  (a).  They  urged  that  the  Reform 
Act  only  gave  authority  to  object  to  bad  votes ;  and  they 
said  that  it  was  proved  there  was  no  pretence  for  any 
objection  to  the  plaintiff's  vote,  but  that  the  defendant 
had  wantonly  caused  a  very  great  number  of  notices  of 
objection  to  be  served  without  any  apparent  reason :  that, 
as  they  considered  the  proceeding  on  the  part  of  the  de- 
fendant to  be  entirely  unauthorized,  the  plaintiff  had  a 
right  to  look  to  him  for  a  remuneration  for  his  loss  of 
time,  &c.,  occasioned  by  the  defendant's  wrongful  act;  and 
they  contended,  upon  the  construction  of  the  act,  that 
it  gave  them  a  legal  as  well  as  an  equitable  jurisdiction, 
which  they  said  they  had  been  always  in  the  habit  of  ex- 
ercising without  objection. 

• 

KeUy^  in  support  of  the  rule,  was  stopped  by  the  Court. 

Lord  Abinger,  C.  B. — ^The  demand  against  the  de- 
fendant is  clearly  not  a  debt.  The  Court  of  Requests 
Act  applies  only  to  debts,  and  the  Commissioners  have  as 
to  them  a  legal  and  equitable  power. 

(a)  It  appeared  that  they  bad     the  Court  would  only  allow  them 
not  taken  office  copies  of  the  affi-     to  proceed  on  their  undertaking 
'  davits  in  support  of  the  rule;  and     to  procure  office  copies. 

L  I.S 
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Parke,  B. — ^The  first  clause,  which  enables  the  Commis- 
sioners to  make  such  decree  as  to  them  shall  seem  just  io 
law  and  equity,  is  confined  to  the  cases  after  mentioned, 
which  are  specified  in  section  6  to  mean  *'  debts  ;*'  and 
when  a  case  of  debt  comes  before  the  Commissioners,  they 
can  decide  upon  it  equally  between  man  and  man  in  an 
equitable  way,  but  it  must  be  what  is  called  a  legal  debt. 
If  any  action  at  all  would  lie,  it  would  be  a  special  action 
on  the  case,  for  wilfully,  and  without  probable  cause, 
occasioning  expense  to  the  plaintiff  by  an  unfounded 
objection. 


Aldsrson,  B. — I  think  the  language  of  the  act  clearly 
shews  that  the  jurisdiction  of  the  Commissioners  is  in- 
tended to  be  confined  to  debts  strictly  so  called. 


Gurnet,  B.,  concurred. 


Rule  absolute. 


Potter  v.  Newman. 

Applications  to  x^HANNELL  moYcd  to  set  aside  an  award. — By  an 
mld^'unto"'*'  ^'^®'  o(  Bosanquet,  J.,  dated  March  21,  1835,  this  cause 
Judge*!  order  of  apd  all  matters  in  difference  were  referred  to  two  arbitra- 

reference  aro  i»«  iiti  *        ^     ^ 

now  put  on  Uie  tors,  or  sucQ  Umpire  as  they  should  appomt,  before  pro- 
lo'Sroo^ii^f  the  cceding  in  the  reference ;  such  umpire,  when  appointed,  to 

awards  were 

made  under  the 

S  &  9  Will  3;  but  if  the  party  affected  has  not  notice  of  the  award  sufficiently  early  to  enable 

hiin  to  move  within  the  time  allowed  by  the  act,  he  may  moYe  to  set  it  aside  in  the  term  next  after 

the  notice. 

A  reference  was  made  to  two  arbitrators,  and  an  umpire  to  be  chosen  by  them,  who  was  to  be 
present  and  decide  each  reference  as  it  miglit  arise,  and  either  might  make  an  award.  The  umpire, 
in  the  presence  of  the  arbitrators,  disallowed  tlie  plaintiff  part  of  his  claim,  which  made  the  ba- 
lance in  favour  of  the  defendant;  and  afterwards,  without  notice  to  the  arbitrator  or  defendant, 
made  his  award  in  favour  of  the  plaintiff.    The  Court  set  aside  the  award* 

Whether  the  3  %  4  Wili,  4,  c.  42,  s.  39,  applies  to  all  arbitration^,  so  as  to  enable  a  Judge  to 
make  an  order  for  enlarging  the  time  beyond  what  the  parties  had  agreed  upon,  and  without  any 
clause  to  that  effect  in  the  submisaion,  or  only  to  cases  where  one  party  has  improperly  at- 
lempted  to  revoke  the  arbitrator's  auihority — Query  t 
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be  present  and  decide  each  matter  as  it  might  arise,  so  that  1835. 
the  arbitrators,  or  umpire,  made  their  or  his  award  on  or 
before  the  15th  of  April  then  next  ensuing.  Power  was 
also  given  to  examine  the  parties  themselves  on  oath,  and 
to  compel  the  production  of  all  books,  &c.,  and  the  costs 
were  to  abide  the  event.  The  award,  dated  May  19th, 
1835,  after  reciting  the  order  of  reference,  and  that  the 
two  arbitrators  had  appointed  TAomas  Wise  (who  alone 
made  the  award)  to  act  with  them  in  the  reference  before 
they  proceeded  upon  it,  and  that  the  time  limited  for 
making  the  award  or  jimpirage  had  been  duly  enlarged 
until  the  20th  day  o{  May,  ordered  the  defendant  to  pay 
to  the  plainti£P,  on  the  19th  ot  June,  at  the  office  of 
Messrs.  Freeman  8f  Benson,  ISL  6#.  \cL,  which  he  found 
to  be  due  and  owing  from  the  defendant  to  the  plaintiff 
on  a  settlement  of  all  accounts,  dealings,  and  transactions 
between  them.  From  the  affidavits  of  one  of  the  arbitra- 
tors and  the  defendant,  it  appeared  that  the  particulars 
of  the  plaintiff's  demand  amounted  to  550/.  11#.  Id,,  and 
the  particulars  of  the  defendant's  set-off,  to  519/.  5s»  ^(L ; 
that  the  arbitrators  and  umpire  having  met,  the  accounts 
were  examined,  and  the  whole  of  the  defendant's  set-off 
proved,  admitted,  and  allowed  by  the  umpire;  that  in 
the  particulars  of  the  plaintiff's  demand  there  was  a 
sum  of  50/.  17 s,  6d.  claimed  to  be  due  to  him  for  fifty 
quarters  of  oats,  delivered  at  various  times  to  the  defen- 
dant; that  this  was  the  principal  subject  of  contention  be- 
tween the  parties ;  and,  after  the  plaintiff's  evidence  on 
this  item  had  been  gone  through,  the  umpire  disallowed 
the  claim,  and  signed  a  memorandum  in  writing  of  such 
disallowance  as  follows : — **  Fifty  quarters  of  oats,  &c., 
February  15,  not  proved,  and  struck  out  by  me. — TAomag 
Wise,  referee."  That,  by  other  deductions  from  the  plain- 
tifl's  claim,  it  was  reduced  by  a  sum  of  between  70L  and 
80/. ;  that  no  other  discussion,  either  of  the  50/.  lis.  6d. 
or  of  the  defendant's  set-off,  took  place  before   that 
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arbitrator,  or  tbe  defendant,  or  bad  that  arbitrator  or  the 
defendant  any  notice  of  a  meeting  for  tbat  purpose*  That 
the  arbitrator  signed  a  request  for  enlarging  tbe  time 
without  the  knowledge  of  tbe  defendant  or  bis  attorney. 
That  a  copy  of  tbe  award  was  delivered  at  the  defendant's 
house  on  tbe  17th  or  18th  oi  Juine^  which  was  the  first 
notice  tbat  the  defendant  had  of  tbe  award.  Tbe  rule 
was  moved  for  on  two  grounds— ^ry/,  that,  as  by  tbe  terms 
of  the  reference  the  eridetice  ought  to  have  been  ex* 
amined  in  tbe  presence  of  both  tbe  arbitrators,  and  as  it 
appeared  by  tbe  affidavit  of  one  of  them  tbat  the  balance 
was  clearly  in  favour  of  tbe  defendant,  the  umpire  must 
either  have  again  gone  into  the  case  in  tbe  absence  of  that 
arbitrator,  or  else  have  made  a  clear  mistake ;  secondly f 
that  tbe  award  was  made  too  late,  the  time  being  limited 
to  tbe  15tb  of  April.    Tbe  Court  granted  a  rule  nisi  (a). 

Humfrsy  shewed  cause. — Firsts  tbe  motion  is  out  of 
time.  The  reference  was  under  a  Judge's  order;  and  it  is 
sworn  tbat  the  award  was  "madeand  published  on  the  19th 
of  May^  two  days  before  Trinity  Term,  which  com- 
roenced  on  the  SSnd  of  May.  The  money  was  to  be  paid 
on  the  19th  of  June^  and  was  then  demanded  and  refused. 
This  motion  was  not  made  till  the  present  term ;  it  ought 
to  have  been  made  in  the  term  next  after  the  award  was 
made. 

Channellf  eonird,  contended,  that  the  defendant  not 
having  had  notice  of  the  awaird  till  the  17tb  or*18tbof 
June,  be  could  not  make  tbe  motion  in  Trinity  Term. 

Parke,  B.— Tbe  statute  of  8  &  9  WilL  8  (6)  is  obliga- 

(a)  Humfrey,  on  the  same  day,  attachment  was  ordered  to  be 

bad    on    behalf  of  the  plaintiff  suspended,  till  the  other  rule  was 

obtained  an  attachment  for  non-  disposed  of. 

performance  of  the  award  by  the  (6)  c.  15,  s.  2. 
defendant ;  but  tbe  rule  for  the 
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tory  upon  the  parties  to  move  in  the  term  next  after  the 
awardf  and  though  the  act  does  not  apply  to  references 
under  a  Judge's  order^  yet  the  practice  in  both  instances 
haviog  been  assimilated*  the  defendant  would  be  bound 
to  move  within  the  time  allowed  by  the  act :  but  as  it  ap-^ 
pears  that  the  defendant  had  no  notice  of  the  award  till 
after  Trinity  Term,  I  think  the  motion  is  in  time. 


1835. 


The  Court  oTcrruled  this  objection. 


Humfrey. — The  rule  was  moved  for  on  two  grounds — 
first,  that  the  umpire  has  unduly  or  improperly  allowed  to 
the  plaintiff  a  sumof  money^  after  it  had  been  agreed  that 
it  should  be  dballowedj  or  else  that  he  has  disallowed  the 
defendant  a  part  of  his  set-off,  after  (he  whole  had  been 
allowed  and  proved;  seeandly,  that  the  time  was  not 
duly  enlarged.  With  respect  to  the  second  point,  it  ap* 
pears  by  an  affidavit  that  the  time  was  duly  enlarged  by 
a  Judge's  order,  dated  the  14th  of  April,  to  the  20th  of 
May,  at  the  written  request  of  the  arbitrators  and  umpire. 
A  question  has  been  raised  whether,  as  the  terms  of  sub* 
mission  gave  no  power  to  the  arbitrators  or  umpire  to  en- 
large the  time,  the  learned  Judge  had  power  to  make  the 
order.  The  order  was  made  under .  the  3  &  4  Will.  4, 
C.4S,  s.  S9  (a),  the  object  of  which  is  declared  generally  to 


(a)  By  tluB  clause,  which  recites 
that  it  is  expedient  to  render  re- 
ferences to  art)itration  more  effec- 
tusl,  it  is  enacted  that  the  power 
and  authority  of  any  arbitrator  or 
umpire,  appointed  by  or  in  pur- 
suance of  any  rule  of  Court,  or 
Judge's  order,  or  order  of  NUi 
Friut,  in  any  action  now  brought, 
or  which  shall  be  hereafter  brought, 
or  by  or  in  pursuance  of  any  sub- 
mission to  reference  contuning 
an  ag^reement  that  such  submis- 


sion shall  be  made  a  rule  of  any 
of  his  Majesty^s  Courts  of  record 
sktdl  not  be  revocable  by  any  party 
to  such  reference  without  the 
leave  of  the  Court  by  which  such 
rule  or  order  shall  be  made,  or 
which  shall  be  mentioned  in  such 
submission,  or  by  leave  of  a 
Judges  and  the  arbitrator  or 
umpire  shall  and  may,  and  is 
hereby  required,  to  proceed  with 
the  reference>  notwithstanding 
any  such  revocation,  and  to  make 
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1835.  be  ''to  make  references  to  arbitration  more  effectual :"  the 
first  part  of  the  clause  takes  away  the  power  to  revoke  in 
every  case»  and  applies  to  every  arbitrator ;  the  last  clause 
gives  power  to  the  Court  or  a  Judge  to  extend  the  time  for 
every  such  arbitrator  to  make  his  award. 

Channell  contended  that  the  section  only  applied  to 
cases  where  there  has  been  a  revocation,  which  might 
be  done  at  the  last  moment,  so  as  to  prevent  the  arbitrator 
from  making  his  award  in  time* 

Lord  Abinoer,  C.  B. — ^It  does  not  appear  to  me  that 
the  latter  part  of  the  section  applies  at  all^  unless  you  ean 
strike  out  an  intermediate  pass^^. 

>  Alderson,  B. — The  question  is,  whether  the  Court  is 
not  put  in  the  place  of  the  revoked  arbitrator  ?  This 
section  gives  the  Court  a  power  to  enlarge  from  time  to 
time  where  the  arbitrator  s  power  is  gone  by  a  revocation ; 
but  it  would  alter  the  contract  of  the  parties  if  the  Court 
might  enlarge  the  time  in  every  case. 

Parke,  B. — The  latter  part  of  the  clause  is  limited  by 
the  word  **  such.**  If  you  strike  out  the  passage  giving 
power  to  an  arbitrator  where  there  has  been  a  revocation 
to  proceed  with  the  reference,  the  word  ''such'*  would 
clearly  apply  to  "  every  arbitrator"  mentioned  in  the  first 
part  of  the  section.  It  is  a  good  rule  to  go  by  in  constru- 
ing acts  of  Parliament,  to  give  to  the  words  a  grammatical 
construction :  here  the  words  are  general — "  any  arbitra- 
tor,'' and  the  subsequent  words  "  such  arbitrator/'  ought 

such  award*  although  thejperson  thereof,  may,  from  time  to  timc^ 

making  such  revocation  shall  not  enlarge  the  term  for  any  such 

afterwards  attend  the  reference;  arbitrator  making  his  arward. 
and  that  the  Court,  or  any  Judge 
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not,  according  to  my  present  impression,  to  be  confined 
to  an  arbitrator  in  the  predicament  mentioned  in  another 
part  of  the  clause.  But  as  upon  the  other  point  it  appears 
that  the  umpire  has  mad^  a  clear  mistake  as  to  50/.,  it 
is  unnecessary  to  decide  upon  the  construction  of  that 
section. 


609 


F8d6. 


Alderson,  B. — ^It  was  agreed  that  the  accounts  should 
be  examined,  and  decided  item  by  item;  and  the  umpire, 
after  awarding  as  to  50/.  in  fayour  of  one  party,  gives  it  to 
the  other. 

The  Omri  recommended  that  there  should  be  a  refer- 
ence to  a  professional  arbitrator,  which  was  agreed  to ; 
and  the  rule  was  ordered  to  be  made  absolute,  unless  the 
plaintiff  consented  to  refer  the  matters  in  difierence  to 
a  gentleman  at  the  bar,  who  was  to  be  at  liberty  to  use 
the  notes  of  the  former  arbitrators  and  umpire ;  each  party 
to  bear  his  own  costs  of  the  second  reference. 

Rule  absolute  accordingly. 


Spyer  v.  Thelwell. 

joLSSUMPSIT. — The  declaration  stated,  that  whereas  in  an  action  bjr 
one  Phineai  Nathan,  on  the  10th  day  of  February^  a.  d.  against^theao- 
1833,  made  bis  bill  of  exchange  in  writing,  and  directed  ^f^/^^, 

the  dedaratUm 
alleged  that  one 
P.  N,  drew  the  bill,  and  required  the  defendant  to  pay  to  Au  order,  &c.,  and  that  the  defendant 
accepted  the  bill,  and  P.  N.  indorsed  it  to  the  plaintiff.  On  gpedal  demurrer,  alleging  that  ''hie " 
wat  ambiguooa,  ftc : — Htld^  that  '*  hit "  need  not  nceeiairily  be  referred  to  the  last  antecedent, 
and  that  it  sufficiently  appeared  that  it  had  reference  to  the  drawer,  and  the  count  was  theiefoie 
sufficient 

A  second  count  alleged  that  the  defendant,  on  a  particular  day,  was  indebted  to  the  plaintiff  li^ 
300&,  ^Tor  money  found  to  be  doe  on  an  account  stated  between  them:"-— IfeM,  bad  on  special 
demurrer,  for  not  stating  when  the  account  waa  stated. 

The  defendant  demurred  to  the  dBclaralUm^  and  then  stated  the  causes  of  denuurer  to  each 
count  :• — E[9ld,  that  as  the  demurrer  was  to  the  whole  declaration,  it  was  too  large,  because  one 
count  was  good,  and  that  the  phdntiff  was  therefore  entitled  to  Judgment  on  the  whole  declaratieo, 
though  one  count  was  bad  on  special  demurrer. 
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1836.  the  flame  to  the  defendaati  and  Aereby  required  the  de- 
feodanl  to  pay  to  his  order  lISTiL  7#.6dL  for  vakie  received, 
five  months  after  the  dato  therec^,  which  period  has  now 
elapsed;  and  the  defendant  then  accepted  the  said 
faiUi  and  the  said  P.  N^  then  indorsed  the  same  to  the 
plaintiff;  of  all  which  the  defendant  then  had  due  notke, 
and  then  promised  the  plaintiff  to  pay  him  the  amount  of 
the  said  biU|  according  to  the  tenor  and  eflect  thereofj 
and  of  the  said  aCceptanice  and  indorsement ;  and  whereas 
the  defendant^  on  the  17th  day  of  Jnly^  a.  d.  1835,  was 
indebted  to  the  plaintiff  in  300^,  for  money  found  to  be 
due  from  the  defendant  to  the  plaintiff  on  an  account 
stated  between  them ;  and  the  defendant  afterwards^  to 
wit,  on  the  day  and  year  last  iaforesaid,  in  consideration  of 
the  last^mentioned  premiAes,  then  promised  the  plaintiff 
to  pay  him  the  said  lasl^mentioned  mon^y  on  request ; 
yet  the  defendant  hath  disregarded  his  promises,  and 
hath  not  paid  either  of  the  said  monies  or  any  part  thereof; 
to  the  plaintiff's  damage  of  SOOiL  And  thereupon  he 
brings  suit,  &c. 

Demurrer. — ^The  defendant,  by  J.  J.  A.^  his  attorney, 
says  that  the  declaration  is  not  sufficient  in  law,  and  the 
defendant  shews  the  following  causes  of  demurrer,  that 
is  to  say,  for  that  the  count  on  the  bill  of  exchange  is  either 
ambiguous,  in  not  shewing  with  sufficient  certainty'  to 
whose  order  the  money  was  to  be  paid,  theVord  **  his,'' 
as  there  used,  being  ambiguous ;  or  else  the  word  "  his  " 
refers  to  the  last  antecedent,  namely  the  defendant,  in 
which  case  an  indorsement  by  the  defendant  himself 
ought  to  have  been  averred ;  an4  for  that  the  count  on 
the  account  stated  is  informal  in  not  stating  any  time  when 
the  account  was  stated ;  and  that  the  time  when  the  ac- 
count was  stated  ought  to  have  been  stated  with  certainty; 
and  that  at  least  the  word  'Uhen"  ought  to  have  been 
inserted  in  the  declaration  before  the  word  **  stated ;"  and 
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that  the  declaration  is  in  other  respects  uncertaini  infor->        ld36. 
mal,  and  insufficienti  &c. 


Joinder  in  demurrer.  «> 

Addison^  in  support  of  the  demurrer. — ^Tbe  objection  to 
the  first  count  is,  that  the  word  **  his''  is  ambiguous,  for  it  is 
doubtful  whether  it  is  referrible  to  the  acceptor  or  the 
drawer;  and  the  declaration  is  entitled  to  no  indulgence,  as  it 
has  unnecessarily  deviated  from  the  forms  given  by  the  re- 
cent rules  (a).  "  His"  refers  to  the  last  antecedenti  unless  the 
sense  necessarily  requires  a  different  construction^  which 
here  it  does  not,  for  a  man  may  draw  a  bill  upon  himself* 
as  was  decided  in  Stark  v.  Cheesman  (6) ;  there  is  there- 
fore no  necessity  to  give  any  other  construction  than  the 
grammatical  one*  It  was  necessary  to  demur  on  account 
of  the  ambiguity,  for  that  is  the  proper  and  only  mode  of 
taking  advantage  of  the  objection.  That  was  decided  by 
the  Court  of  Common  Pleas,  in  Walford  v.  Anthony  and 
Others  (c),  which  n^as  an  action  of  trespass  against  three 
defendants,  and  the  declaration  charged  that  they  broke 
and  entered  a  close  of  the  plain  tiff^i  abutting  on  a  close  of 
the  said  defendants  ;  and  at  the  trial  it  appeared  that  the 
close  abutted  on  the  close  of  one  of  the  defendants  only, 
not  bein'g  the  defendant  whose  name  was  mentioned  last 
before  the  word  ''said/'  and  the  plaintiff  was  nonsuited ; 
but  the  Court  set  it  aside,  on  the  ground  that  it  was  only 
an  ambiguity,  and  proper  ground  of  a  special  demur- 
rer. Here  issue  could  not  have  been  safely  taken  on  the 
making  of  the  bill,  though  if  a  bill  could  not  be  drawn 
payable  to  the  acceptor's  order  it  would  be  different,  but 
it  can ;  and  this  is  more  important,  because  it  was  h^ld  in 
ShuttletDorth  v.  Stevens  {d),  confirmed  hyEdisr.  Berry  {e), 
that  where  an  instrument  is  ambiguously  drawn  out  of  the 

(fl)  T.  T.  1  WiU.  4.  (rf)  1  Campb.  407. 

(b) Garth. 509.  (e)6  B. & C.  433;  9  D.  &  R. 

(c)  8  Bing.  75 ;  1  M.  &  Scott,  492;  2  G.&  P.  559,  S.  C. 
126,  S.  C. 
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1835.  usual  form,  it  may  in  general  be  treated  as  a  bill  or  note, 
at  the  option  of  the  holder.  The  objection,  that  no  time 
is  giren  when  the  account  was  stated »  has  been  already 
held  to  be  a  good  objection,  in  Fergussan  y.  Mitchell  (a). 
The  King  ▼•  Hottand[b)  is  an  express  authority  in  favour 
of  the  objection. 

Parke,  B* — ^There  is  no  doubt  that  here  there  are  two 
counts  ;  (in  Pergusson  ▼•  Mitchell  (c)  there  was  a  doubt 
about  it,  and  we  did  not  decide  upon  it) ;  and  therefore^ 
if  either  of  the  counts  is  good,  the  plaintiff  is  entitled  to 
a  judgment  generally,  because  the  demurrer  is  too  large. 

Addiion  submitted  that  a  demurrer  to  several  counts  was 
a  separate  demurrer  to  each. 

Parke,  B. — ^This  demurrer  is  to  the  whole  declaration, 
consisting  of  two  counts*  The  causes  of  demurrer  are  to 
the  whole  declaration,  and  if  either  count  is  good,  the 
plaintiff  is  entitled  to  judgment  on  the  whole  declaration, 
and  I  am  of  opinion  that  the  first  count  is  good.  The 
question  is,  whether  the  word  "bis**  is  reterrible  to  the 
defendant  or  the  plaintiff?  Ptimd  facie  it  is  referrible 
to  the  last  antecedent  **  defendant ;"  but  we  must  put 
such  a  construction  upon  words  as  is  conformable  to 
common  sense,  and  that  shews  that  "his"  means  the 
"  plaintiffs  own  "  order. 

BoLLAND,  Alderson,  and  Gurnet,  Barods,  concurred. 
Tremenhere  was  to  haye  supported  the  declaration. 

Judgment  for  the  plaintiff (</)• 

(a)  Po6t»  p.  613.  (i)  See  Fergimtm  ?.  MUtheU, 

(6)6T.R.625.  post,  p.  613. 

(c)  Poet,  p.  613. 
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1836. 

Fergussom  and  Anotheri  Assignees,  &c.|  v.  Mitchell.       ^<-v«— ^ 

JLf  EBT. — ^The  declaration  was  as  follows : — John  Fer^  lo  debt,  by  ss- 
gusson  and  J.  P.,  assignees  of  the  estate  and  effects  of  J.  W.  solvent  debtor"' 
Bromley t  an  insolvent  debtor,  in  pursuance  of  an  act  of  in^^^i^JJ!^*^" 
Parliament  made  at  Westminster  in  the  seventh  year  of  the  mencement 
reign  of  his  late  Majesty  KmgGeorge  the  Fourth,  to  amend  piuntift,  assign 
and  consolidate  the  laws  for  the  relief  of  insolvent  debtors  u'iiuoiveDt    ' 
in  England,  and  of  an  act  of  Parliament  made  at  Westmin"  ^^^^f*  *c., 
ster  in  the  first  year  of  the  reign  of  our  lord  the  now  King,  M.,  who  hu 
to  continue  and  amend  the  laws  for  the  relief  of  insolvent  to  answer  the 
debtors  in  England,  by  F.  E.,  their  attorney,  complain  of  tl^^'^^firl?' 
fFm»  Mitchell,  who  has  been  summoned  to  answer  the  *««^»  ^n  •»  ^' 

_.  ,  ,    ,  tionofdebt;and 

said  /.  F.  and  «/•  P.,  [by  virtue  of  a  writ  issued  on  Wednes-  they  demand  of 
dayt  the  8M  day  of  July,  a.d.  1835,  out  of  the  Court  of  4o\,  which  a« 
our  lord  the  King,  before  the  Barons  of  his  Exchequer  at  JJJf'  '•  •"•* 
JVestminster'\{a).    For  that  whereas  the  defendant,  on  from  them,  ac. 
the  1st  day  of  Jtdy,  a.  d.  1835,  was  indebted  to  the  said  demurred,  spe- 

.  dally  alleging 
Ibr  cause  that 
theplaintift  did  not  shew  whether  they  were  suing  at  assignees  or  asindiYiduals,  and  that  they  ought 
not  to  have  declared  in  the  debet  and  deiinei,  In  roalciog  up  the  demurrer  boolcs  for  the  Judges, 
the  plaintiff's  attorney  had  adopted  the  form  of  issue  directed  by  the  rales  of  Hilary  Term  4  WUL 
4,  and  therefore  th«  objectionable  part  did  not  appear : — Held,  fntl  that  the  issue  was  properly 
made  up,  and  therefore  the  defendant  was  precluded  from  taking  the  objection ;  and,  secomdly,  that 
the  objectioBable  part,  being  a  mere  recital  of  the  writ,  might  be  rejected  as  surplusage. 

The  declaration  alleged  that  the  defendant,  &c.,  was  indebted  to  said  /.  W.B,  before  he  eub^ 
eeribed  hit  petitUmfor  hit  diteharge  from  impritPimuni,  and  executed  the  emtoeyanee  and  attign- 
ment  cfhit  eetate  4md  ^eett  aeeording  to  theprmrieienetfihe  taidaett,  in  the  sum  of  SOA,  for  goods 
sold  and  delivered  by  the  said  J.ff.S.  before  he  became  intolvent,  to  the  said  defendant  at  his  re* 
quest,  and  in  SOL  for  money  found  to  be  due  from  the  defendant  to  the  said  J,  W.  B,  on  an  account 
stated  between  them,  which  said  seTeral  monies  were  to  be  paid  retpectively  by  the  defendant  to  J. 
If.  B.  before  he  became  insolvent,  on  request,  whereby,  ftc.,  an  action  hath  accrued  to  the  plainrlft 
as  assignees,  ac.,  to  demand  and  have  the  said  several  monies  retpectively^  ftc.  A  special  de- 
murrer assigned  for  cause  that  no  certain  time  was  alleged  when  the  goods  were  sold,  nor  when 
the  account  was  stated: — Held^  that  the  former  objection  could  not  be  sustained,  but  that  the  latter 
was  a  good  objection;  but  as  the  demurrer  was  to  the  declaration,  whkb  wss  sufficient  as  to  one  of 
the  causes  of  action,  though  not  as  to  the  other,  the  demurrer  was  too  large,  and  that  the  plaintiff 
was  entitled  to  judgment  generally  on  the  whole  declaration. 

(a)  This  was  the  fonn  in  which  said  in    an  action  of  debt,  and 

the  demurrer  books  were  made  they  demand  of  the  said  William 

up  and  delirered  to  the  Jodges.  Mitchell  the  sum  of  40/.  which 

The  declaration  as  delivered,  in-  he  owtt  to  and  uvjustly  detains 

stead  of  the  words  in  italics,  had  from  them,  &c." 
the  following : '^  assi^ees  as  afore- 


Feboumon 

KiTCHILL. 


514  CASKS  ON  POINTS  OFPEACTICB,  BXCH. 

1835.  J*  W.B.  before  he  subscribed  his  petition  for  his  dn- 
charge  from  imprisontnent^  and  executed  the  coDreyance 
and  assignment  of  his  estate  and  effects,  according  to  the 
provisions  of  the  said  acts,  in  the  sum  of  20/.,  for  goods 
sold  and  delivered  by  the  said  J.  W.  B.  before  he  became 
insolventi  to  the  said  defendant,  at  his  request,  and  in  20iL 
for  money  found  to  be  due  from  the  said  defendant  to  the 
said  J.  W.  B.  on  an  account  stated  between  them,  which 
said  several  monies  were  to  be  paid  respectively  by  the 
defendant  to  the  said  J*  W.  B»  before  he  became  insolvent, 
on  request ;  whereby,  and  by  reason  of  the  nonpayment 
thereof,  and  of  the  same  still  remaining  unpaid,  an  action 
hath  accrued  to  the  plaintiffs  as  assignees  as  aforesaid,  to 
demand  and  have  of  and  from  the  defendant  the  said 
several  monies  respectively,  amounting  to  the  sum  of  40/.^ 
above  demanded ;  yet  the  defendant  hath  not  paid  the 
said  sum  above  demanded^  or  any  part  thereof,  to  the 
damage  of  the  plaintiffs,  as  assignees  as  aforesaid,  of  10/. ; 
and  thereupon  they  bring  suit,  &c« 

Demurrer, — ^The  defendant  says,  that  the  declaration 
is  not  sufficient  in  law,  for  that  it  does  not  thereby  suf- 
ficiently appear  in  what  capacity  or  character  the  phdntifik 
sue  tho defendant;  and  also  for  that,  although  the  plain- 
tiffs therein  state  themselves  to  be  the  assignees  of  the 
estate  and  efiects  of  one  J.  fV.  B.,  an  insolvent  debtor,  yet 
they  do  not  sue  the  defendant  as  such  assignees ;  and  also 
for  that  the  declaration  states  that  tiie  defendant  was  sum- 
moned to  answer  the  plaintiffs  in  their  individual  character, 
and  not  in  the  character  of  such  assignees ;  and  also  for 
that  although  the  plaintiffs  in  the  declaration  state  them- 
selves to  be  such  assignees,  and  sue  the  defendant  for  a 
debt  alleged  to  be  due  to  the .  said  insolvent,  they  never- 
theless therein  complain  that  the  defendant  owes  the  same 
debt  to  them,  the  plaintiffs;  and  also  for  that  the  plabtifis, 
although  they  state  therein  that  the  defendant  is  indebted 
to  another  party  in  a  certain  sum,  nevertheless  demand  the 
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same  debt  as  due  to  themselveB;  and  also  for  tbat  the        1835. 
plaintiffs  therein  claim  a  debt  growing  out  of  a  contract 


FBROUKOIf 


MlTOHELft. 


to  which  they  were  not  parties;  and  also  for  that  it  is  not  «. 

stated  in  the  first  count  of  the  declaration  that  the  goods 
therein  alleged  to  have  been  sold  and  delirered  by  the  said 
J.  W.  B.  to  the  said  defendanti  were  so  sold  or  deUv^red 
previously  to  the  time  of  subscribing  or  on  filing  the  peti- 
tion for  the  discharge  from  imprisonment  of  the  said  J.FF. 
JB.y  or  on  executing  the  conveyance  and  assignment  of  his 
estate  and  effectSi  according  to  the  provisions  of  the  said 
first-mentioned  act;  and  also  for  that  it  does  not  distinctly 
appear  that  the  said  debt  in  the  said  first  count  claimed 
was  due  or  growing  due  at  the  time  of  filing  such  petition 
of  the  smd  «/•  W.  B.^  according  to  the  exigency  of  the  said 
first-mentioned  act;  and  also  for  that  it  does  not  by  the 
said  first  count  appear  but  that  the  said  goods  were  sold 
and  delivered  by  the  said  J.  fV.  B.  to  the  defendant  after 
such  conveyance  and  assignment;  and  also  that  it  does 
not  by  the  said  first  count  appear  at  what  time  the  said 
goods  were  sold  and  delivered  by  the  said  •/•  AT.  B.  to  the 
defendant ;  and  also  for  that  it  does  not  appear  but  (hat 
the  account  in  the  second  oount  of  the  declaration  alleged 
to  have  been  stated  was  stated  after  such  conveyance  and 
assignment ;  and  also  for  that  no  time  is  mentioned  or  set 
forth  whtti  the  said  alleged  account  was  stated ;  and  also 
for  that  it  does  not  clearly  appear  between  what  parties 
such  alleged  account  was  stated ;  and  also  for  that  it  does 
not  appear  that  the  said  several  monies  in  the  declaration 
mentioned  were  to  be  paid  by  the  defendant  to  the  said 
J.  W.  B.,  or  that  the  defendant  was  liable  to  pay  the  same 
before  he»  the  said  J*  W*  B.,  subscribed  his  said  petition, 
or  before  he  filed  the  same,  or  before  the  execution  of  said 
conveyance  and  assignment;  and  also  for  that  it  is  not 
stated  in  the  declaration  that  the  defendant  has  not  paid 
the  said  several  monies  therein  demanded  to  the  said  J* 
W.  B.  before  he  subscribed  his  said  petition ;  and  also  for 
that  the  declaration  is  in  other  respects  insufficient,  &c. 
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1835.  Joinder  in  demurrer. 


KiTCHBLL. 


Ferousbov 

«.  Arnold^  in  support  of  the  demurrer. — The  first  objection 

is,  that  it  does  not  sufficiently  appear  in  what  character 
the  plaintiffs  call  on  the  defendant;  this  ought  to  appear, 
and  unless  it  is  expressly  stated  that  they  sue  as  assignees, 
it  must  be  taken  that  they  sue  in  their  own  right.  In 
Brigden  v*  Parka  (a),  it  was  held  that  counts,  laying  the 
promises  to  have  been  made  by  a  testator  in  his  lifetime, 
were  improperly  joined  with  counts  laying  the  promises  to 
have  been  made  by  the  defendants  executors  as  aforesaid, 
because  it  did  not  appear  that  the  promises  were  made  by 
them  as  executors*  So  in  Hemhall  v.  Roberts  (6),  it  was 
held  that  a  count  upon  an  account  stated  with  the  plain* 
tiff'  executrix  as  aforesaid,' not  saying  'as'  executrix,  could 
not  be  joined  with  a  count  on  a  promise  to  the  testator.    . 

Parke,  B. — The  objection  only  applies  to  the  com- 
mencement of  the  declaration,  for  the  cause  of  action  is 
alleged  to.  accrue  to  them  as  assignees,  and  in  the  com- 
mencement they  allege  that  they  are  assignees  of  the  in- 
solvent. The  word  **  being'*  has  been  held  to  constitute 
a  sufficient  averment. 

ArnoUL-^The  descripdon  given  to  the  plaintiffs  in  the 
way  in  which  it  is  stated,  does  not  shew  that  they  are 
suing  aa  assignees.  Cobbeii  v.  Cochrane  (c)  is  distin- 
guishable from  the  present  case*    The  second  objection 

(a)  2  B.  &  P.  424.  they  are  injured^  and  have  bus- 

{h)  5  East,  150.  tained  damage  to  the  value  of 
(c)  1M.&  Scott,  55;  8  Bing.   •  100/.,  and  therefore  they  bring 

17,  S.  C.    This  was  a  demurrer  their  suit*  &c.''  There  was  a  spe- 

to  a  declaration  in  assumpsit'.  The  cial  demurrer,  assigning  that  it 

plaintiffs  declared  "  as  assignees,"  did  not  appear  that  the  plaintifis 

and    concluded  the   declaration  had  sustained  any  damage /is  as- 

thus :  "wherefore  the  sud  plain-  signees.   The  Court  held  that^ 

^£&,(usignees  as  qforetaidf  tay  thai  words   "  nissignees  as  aforesaid  " 
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18,  that  the  plaintiffs  have  improperly  declared  in  the 
debei  and  deiineU  Fitzherberfs  N.  B.  (a)  is  an  authority 
to  shew  that  executors  cannot  sue  iii  that  form ;  and  as- 
signees stand  in  the  same  situation. 

[It  was  here  discovered  that  the  demurrer  book«  de^ 
livered  to  the  Judges  did  not  contain  that  part  of  the  com- 
inencement  of  the  declaration  to  which  this  objection 
applied;  ami  upon  a  supposition  that  the  demurrer  books 
had  been  improperly  made  up  by  the  attorney,  the  argu- 
ment was  ordered  to  stand  over,  that  inquiries  might  be 
made*] 

Plati,  on  a  subsequent  day,  appeared  to  support  the 
declaration. — He  contended,  that  the  issue  had  been  pro- 
perly made  up,  according  to  the  form  No.  1  of  the  rules  of 
Hilary  Term  4  Will.  4 ;  the  form  of  an  issue  in  fact  and 
in  law  being  now  made  up  in  the  same  way.  He  cited 
Chapman  s  Practice  (&),  where  the  form  given  of  an  issue 
upon  demurrer  is  the  same  as  that  of  an  issue  of  fact ; 
it  would,  therefore,  have  been  improper  in  the  attorney 
to  insert  those  words  in  the  issue  which  the  Court  had 
expressly  directed  should  be  left  out. 

Arnold  contended,  that  that  form  only  applied  to  issues 
in  fact ;  here,  thedemurrer  was  to  the  commencement  of  the 
declaration,  and  therefore  the  issue,  ought  to  be  amended, 
by  inserting  the  words  which  have  been  improperly  left 


might  be  rejected  as  surplusage 
See  also  Biddell  v.  Dowse  and 
Others,  executors,  3  Bing.  30, 
where  the  want  of  the  word  "  as  ' 
to  the  promise  alleged  to  be  raade 
by  the  defendants,  was  held  to  be 
immaterial,  where,  upon  the  whole 
declaration,  it  appeared  that  the 
defendants  were  sued  as  execu- 

VOL.  IV.  M  M 


tors,  and  were  only  intended  to  be 
charged  as  executors.  The  same 
objection  was  urged  afterwards  in 
error,  (see  Biddell  v.  Dowse,  6  B. 
&  C.  261 ;  9  D.  &  R.  404),  but 
the  case  was  disposed  of  on 
another  ground. 

(a)  119,fol.  b.  m. 

ib)  P.44. 

D.   P.  C. 


1835. 


Ferousson 

V. 

Mitchell. 
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1835.         out ;  and  he  relied  upon  FHxherberfs  N.  B.,  tbati  if  the 
Fu    U880       commencement  of  the  declaration  was  improperly  framed^ 
«.  it  was  a  material  objection. 

MlTCU^Lt. 

Parke,  B. — I  am  of  opinion  that  this  amendment  can- 
not be  made ;  for  the  issue,  as  drawn,  is  according  to  the 
exact  words  of  the  form  of  issue  given  by  tlie  new  rules ; 
neither  do  I  think  that  if  the  words  were  inserted  the 
objection  made  would  be  of  any  consequence.  The  recital 
of  the  writ  in  the  commencement  of  a  declaration  in  debt 
was  held  by  the  Court  of  King*s  Bench,  in  Lord  t.  Houm- 
ton  (a),  to  be  surplusage,  and  that  the  words  **  of  a  plea 
that  the  defendant  render,  &c.,"  might  be  rejected  as  sur- 
plusage; and  that  was  decided  upon  special  demurrer. 
Looking  also  at  the  forms  of  the  commencement  of  declara- 
tions given  by  the  rules  of  Michaelmas  Term  3  Will.  4, 
drawn  up  by  Lord  Tenterden,  under  the  18th  section  of 
the  Uniformity  of  Process  Act  (6),  it  appears  that  they 
were  not  intended  to  require  any  recital  of  the  writ.  I 
think  that  the  decision  of  the  Court  of  King*s  Bench  wab 
correct  and  sensible. 

Alderson,  B. — I  am  of  the  same  opinion. 

Arnold, — Another  ground  of  demurrer  is,  that  the  time 
when  the  goods  were  sold  and  delivered  is  not  stated 
with  sufficient  certainty;  no  precise  meaning  can  be  given 
to  the  words  **  before  he  became  insolvent."  The  meaning 
of  the  word  **  insolvency  "  was  discussed  in  the  recent  cas^ 
of  Parker  v.  Gossage  (c),  where  this  Court  expressed  an 
opinion,  that,  though  "  bankruptcy"  in  its  ordinary  sense 
would  imply  a  bankruptcy  according  to  law,  yet  that  in- 
solvency in  its  ordinary  sense  meant  the  inability  to  meet 

(a)  1 1  East,  62.  conclude  with  an  "  &c." 

(6)  2  Will.  4,  c.  39.   The  forms  (c)  2  C.  M.  &  R.  617. 


.MXTCHELU 
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the  demapds  of  creditors;  but  8up{>osing  the  term  **  insol-        1835. 
vent"  to  have  a  technical  as  well  as  a  natural  meaning;,     ^     ' 
there  is  nothing  to  shew  which  was  meant  here.     The  o. 

plaintiff's  title  as  assignee  commences  only  from  the  as* 
signmenL  The  provisions  in  the  Insolvent  Act«  7  Geo*  4» 
c.  57,  as  to  the  right  of  the  assignees  to  the  insolvent's 
property^  and  their  power  to  sue,  will  be.  found  in  sections 
Il9l6,199209£4,and40.  Aman  is  adjudicated  a  bankrupt, 
but  it  u  not  so  with  an  insolvent.  The  same  objection  as  to 
the  uncertainty  of  time  applies  to  the  count  on  the  account 
stated;  no  time  at  all  is  given  as  to  when  the  account  was 
stated,  nor  between  whom.  Higgins  v.  Highfield  (a)  is  an 
authority  upon  this  point:  that  was  an  action  of  trespass^  and 
no  time  was  stated  when  the  defendant  broke  the  plaintiff's 
close;  it  was  also  alleged  that  the  plaintiff  was  ejected  for 
a  long  space  of  time,  without  specifying  how  long.  Lord 
EUenborough  said,  that  the  declaration  would  have  been 
clearly  bad  on  special  demurrer ;  but  after  judgment  by 
default,  the  defects  were  aided  by  the  statutes  of  jeofails. 
Denisan  v.  Richardson  (6)  is  another  authority  on  this 
point :  it  was  there  held,  that  in  a  material  averment  the 
word  **  then'*  was  an  insufficient  statement  of  time^  be- 
cause, if  taken  by  itself  it  specified  no  particular  time,  and 
if  taken  with  reference  to  the  day  before  stated  in  the 
count,  and  thereby  made  the  account  senseless  and 
repugnant,  it  was  bad  on  special  demturrer.  In  the  form 
given  by  the  rules  of  Trinity  Term  1  WUL  4  for  an  ac- 
count stated,  the  words  are  ''  on  an  account  then  and 
there  stated  between  them;"  and  though  a  late  rule(c) 
has  directed  that  no  venue  shall  be  inserted  in  transitory 
actioQSythe  necessity  of  an  allegation  of  time  is  untouched. 
Here  the  objeotion  is  particularly  pointed  out  as  a  ground 
of  demurrer,. and  must  therefore  prevail. 

(«)  13  East,  407.  (0  H.  T.  4  W.  4,  s.  8 ;  ante.  Vol.  2, 

(6)14E«8tt291.  p.  318. 

M  M  2 
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1835.  Plait,  in  support  of  the  declaration. — ^The  19th  section 

Feroubson     ^^  ^^®  Insolvent  Act  gives  the  assignee  a  right  to  sue  for 

V-  debts,  by  relation  to  the  time  of  the  provisional  assignment. 

Mitchell.  t 

The  Court  will  assume  that  every  thing  has  been  done 
which  was  necessary  to  give  the  assignee  a  complete  right  of 
action ;  and  though  be  may  not  have  been  appointed  till 
some  time  after  the  petition  of  the  insolvent,  yet,  as  his  title 
relates  back,  the  debt  must  have  been  due  previously  to 
the  assignment.  The  filing  the  petition  and  assignment 
are  to  be  contemporaneous  acts,  and  therefore  the  allega- 
tion is  sufficiently  certain.  As  to  the  account  stated,  time 
is  specified  in  the  averment  of  the  debt,  and  the  time  when 
the  account  was  stated,  out  of  which  the  debt  arose,  is  not 
material,  as  it  must  have  taken  place  previously.  At  all 
events,  the  plaintiff  is  entitled  to  judgment  on  the  first  count, 
as,  upon  the  74th  rule  of  Hilary  Term  2  Will.  4,  it  has 
been  held,  that  a  distinct  issue  is  raised  on  every  debt 
stated  in  a  common  count  (a). 

Parke,  B* — Is  it  one  count,  or  are  there  several? 
There  is  a  difficulty  about  it ;  and  as  there  is  some  doubt, 
the  Court  recommend  an  amendment,  without  costs  on 
either  side. 

Alderson,  B. — It  is  a  doubtful  question  whether  they 
are  one  or  several  counts.  The  74th  rule  b  only  as  to 
costs. 

[This  offer  being  rejected,  the  Court  gave  judgment]. 

Parke,  B. — The  first  point,  as  to  the  amendment,  has 
been  disposed  of,  and  also  another  objection,  as  to  the 
statement  of  the  plaintiff'^s  title  in  the  comirencement  of 
the  declaration.     As  to  the  objection,  that  the  time  when 

(a)  See  Cox  v.  Thomaton^  ante,  Vol.  1,  p.  572. 
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the  goods  are  stated  to  have  been  sold  is  ambiguous,  I 
think  that  the  expression  "  before  he  became  insolvent/' 
is  equivalent  to  '^  before  that  time/'  which  would  have 
been  sufficient  If  he  could  have  become  insolvent  after 
subscribing  his  petition,  there  would  have  been  an  ambi- 
guity ;  but  if  the  insolvency  relates  to  the  subscribing  the 
petition,  there  is  none.  As  to  the  other  point,  upon 
the  form  of  the  account  stated  count,  I  think  that  there 
is  no  sufficient  allegation  of  time ;  it  deviates  from  all  the 
precedents;  and  as  the  want  of  time  is  specially  pointed 
out,  I  think  the  objection  is  a  good  one.  Upon  the  ques- 
tion, whether  the  count  is  to  be  regarded  as  one  or  several, 
if  the  plaintiff  had  gone  to  trial  he  might  have  recovered 
for  the  goods,  and  not  on  the  account  stated,  and  therefore 
I  am  inclined  to  think,  that  they  are  several  counts,  and 
the  judgment  of  the  Court  will  be  accordingly,  without 
determining  whether  it  is  one  or  several  (a). 


1835. 


FiROUSSON 

V, 

Mitchell. 


(a)  It  is  a  little  singular  that 
this  qaestion  Bhould  not  have  been 
yet  determined,  though  the  forms 
called  ''common  counts,"  given 
by  the  rules  of  T.  T.  I  WiU.  4, 
have  been  now  in  constant  use  for 
several  years.  There  was  a  case  of 
Garrett  v.  Drummond,  in  which  the 
question  came  before  Lord  Ten- 
terden  at  chambers,  almost  im- 
mediately after  those  forms  came 
into  use.  The  declaration  was  in 
assumpsit,  and  contuned,  first, 
a  special  count,  with  a  promise 
and  breach  complete  in  itself ;  and 
then  followed  what  are  called  in 
the  rule  "  common  counts,"  with 
the  general  conclusion,  exactly 
in  the  form  given  by  the  rule. 
To  the  first  count  ihere  was  a 
special  demurrer,  and  to  the  last 
count  the  plea  of  the  general  issue. 


The  plaintiff  thereupon  signed 
judgment  on  the  counts,  (which 
he  assumed  were  unanswered)  be* 
tween  the  first  and  last,  and  as  to 
the  first  and  last  he  entered  a 
nolle  prosequi.  A  summons  was 
taken  out  on  behalf  of  the  de- 
fendant to  set  aside  that  judg- 
ment, and  it  was  attended  by  the 
attorneys  on  both  sides,  before 
Lord  Tenterden,  at  chambers ;  and 
it  was  urged  that  the  pleas  were 
drawn  by  a  pleader,  and  that  the 
general  issue  was  pleaded  to  the 
hnt  count,  upon  the  supposition 
that,  according  to  the  technical 
rules  of  pleading,  it  was  in  point 
of  form  only  one  count:  his 
Lordship,  however,  held  that  the 
judgment  was  regular,  and  dis- 
missed the  summons.  The  sum 
in  dispute  was  so  small  that  the 
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defendant  preferred  paying  it  to 
tbe  risk  of  incurring  further  ez^ 
pense  by  an  application  to  the 
Court.  Before  these  forms  were 
ordered  to  be  adopted,  a  similar 
form  had  been  constantly  in  use  in 
actions  by  or  against  executors,  as- 
ngnees,  &c.,  where  several  sets  o( 
counts  were  frequently  introduced ; 
and,  for  shortness,  a  concise  form 
was  adoptedr  almost  precisely  si- 
milar to  that  given  by  tbe  rule 
of  T.  T.  I  Will.  4,  (see  the 
form  in  2  Chitty  on  Pleading, 
4th  ed.,  pp.  89  and  99;  aho  1 
Chit.  PI.  301),  and  which  was 
always  treated  as  one  count ;  but 
it  differs  from  the  "common 
counts"  in  not  having  the  word 
''respectively"  introduced,  and  by 
virtue  of  which  word  in  the  new 
forms,  the  promise  is  t#  be  looked 
upon  as  several,  and  making  as 
many  counts  as  there  are  debts 
or  considerations  previously  aen-^ 
tioned ;  and  the  form  also  haa  the 
word  "promites"  The  rule  of 
T.  T.  1  WUL  4  did  not  make  it 
obligatory  upon  plaintiffs  to 
adopt  those  forms,  it  only  pro- 
vided that  they  should  pay  the 
excess  of  costs  occasioned  by  tbe 
extra  length;  neither  was  any 
form  given  in  debt,  though  a  simi^ 
lar  concise  form  was  directed  to 
be  used  on  pain  of  costs,  lliose 
rules  ccadd  not  have  the  effect  of 
altering  the  principles  of  plead- 
ing, nor  had  the  Judges  then  the 
power  of  altering  the  law  by  de- 
claring that  what  was  really  only 
one  count  should  be  several ;  and 


it  seems  di€ScuIt  to  understand 
how  there  can  be  several  distinct 
and  complete  counts  where  there 
is  only  one  promise  stated.  The 
recent  rules  of  H.  T.  4  Will.  4 
did  not  elear  up  the  douM,  for 
by  one  of  them  it  is  directed  that 
where  there  are  several  debts 
alleged  in  indebitatus  assumpsit^ 
with  one  promise  (which  is  pre- 
cisely the  **  cotnniMi  eenntt"), 
the  statement  of  each  debt  is  to 
be  considered  as  amounting  to  a 
several  count,  within  the  rule 
which  forbids  the  use  of  several 
eoants,  &c.  This  rale  would  have 
been  wholly  unnecessary  if  before 
they  really  were '' several"  counts : 
and  if  it  be  said  that  the  rule  was 
gtv^n  for  greater  caution,  Che  pe- 
culiar language  used  seema  not  to 
warrant  that  suggestion.  As  thia 
rule,  however,  haa  the  power  of  an 
act  of  Parliament,  it  may  be  con* 
sidered  as  altering  the  rule  of 
pleadisg  as  applicable  to  every 
count  where  only  one  promise  is 
annexed  to  several  debts,  though 
there  is  no  such  word  as  "  respec- 
tively "  or  '*  severally"  used.  With 
respect  to  the  form  of  the  decla- 
ration, in  the  principal  case  of 
Fergmson  y,  Mitchell,  it  is  con- 
ceived, that  if  the  introduction  of 
the  word  *' respectively*'  in  the 
**  common  counts  "  in  assumpsit 
makes  the  promise  several  in  re- 
spect of  each  of  the  debts  to 
wliich  the  promise  applies,  the 
same  argument  would  apply  to 
this  declaration  in  debt,  to  shew 
that   it    comprises    two    counts. 
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and  be  is  treated  by  the  Court  as  an  insolvent  debtor. 
The  meaning  of  the  expression  "insolvent"  in  the  count 
is — a  man  who  has  applied  to  the  Insolvent  Court  On 
the  other  points  I  agree  with  my  Brother  Ptirke. 

AldersoNi  B.,  concurred. 

GuRNEY,  B.-r-The  10th  section  of  the  Insolvent  Act 
directs  that  a  prisoner  applying  to  be  discharged  shall 
petition  the  Court  in  the  way  there  pointed  out,  and  shall 
subscribe  such  petition^  which  is  to  be  filed.  The  11th 
section  makes  it  incumbent  on  the  prisoner,  at  the  time  of 
subscribing  his  petition,  to  execute  a  conveyance  and 
assignment  of  all  his  effects  to  a  provisional  assignee  ;  and 
the  19th  section  directs  that  an  assignee  of  the  estate  shall 
be  appointed,  to  whom  the  provisional  assignee  is  to 
assign  all  the  right  he  had  under  the  provisional  assign- 
ment; it  also  enacts  that  the  estate  of  the  insolvent  shall 
be  then  vested  in  the  assignee  by  relation,  as  if  the  first 
assignment  had  been  made  at  once  to  him.  The  term  "  in- 
solvency," therefore,  relates  to  the  time  of  signing  the  peti- 
tion ;  and  the  indenture  of  assignment,  which  is  to  accom- 
pany the  signing  of  the  petition,  describes  the  prisoner  as 
an  insolvent  debtor.  I  think,  therefore,  there  is  no  ambi- 
guity in  the  expression  ''insolvent."  Upon  the  other 
points  I  agree  with  the  rest  of  the  Court. 

Subsequently,  ParkCf  B.,  said,  that  he  had  looked 
into  the   cases  of  Powdick  v.  Lyon  (a),   and  Amory  v. 


ses 


1835. 

Ferouhson 
Mitchell. 


(See  the  cases  of  Spyer  v.  TMr 
toell,  ante,  p.  609,  and  Jourdain  v. 
JokntoUf  post,  p.  634.) 

(<t)  11  East,  665.  This  was  an 
action  of  scire  facias,  and  the  de- 
claration demanded  execution  for 
a  certain  sum  recovered  by  judg- 
ment of  B.  R.  for  <lamage8  and 


costs,  with  a  prout  patet  per  recor- 
dum,  and  also  a  certain  other  sum 
adjudged  to  him  in  the  Exche- 
quer Chamber,  for  his  damages 
and  costs  of  a  writ  of  error,  with- 
out a  prout  patet,  &c.: — Held,  that 
the  demand  being  divisible,  and 
no  objection  lying   to  the   sum 
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Ferodbsoit 

9. 

Mitchell. 


Broderiek  (a) ;  and  thati  as  the  demurrer  was  one  entire 
demurrer  to  the  whole  declaration,  and  part  of  the  declara- 
tion was  good,  the  demurrer  could  not  be  supported ;  and 
that  the  Court  were  of  opinion  that  the  judgment  should 
be  entered  generally  for  the  plaintiff,  and  that  the  de- 
fendant was  not  entitled  to  judgment  on  any  part  of  the 
declaration. 

Judgment  for  the  plaintifr(i)* 


first  demanded,  a  demurrer  to  the 
whole  declaration  was  bad,  and 
that  the  plaintiff  was  entitled  to 
judgment  generally  on  such  de- 
murrer; the  objection  to  the  lat- 
ter sum  demanded  being  merely 
formal,  and  not  available  but  on 
special  demurrer. 

(a)  1  D.  &  R. 361 ;  5B.&Ald. 
712.  Andsee  Wyatt  v.  Harrisony3 
B.  &  Adol.  871  i  and  Campbell  ?. 
Xeti;u,3B.&Ald.392;l  Wil8.284. 

(b)  The  ^estion  which  arose  in 
this  case  as  to  the  consequence  of 
a  demurrer  being  too  large,  is  one 
of  frequent  occurrence,  and  gene- 
rally comes  by  surprise  upon  coun- 
sel; and  as  the  decisions  upon 
the  point  do  not  appear  to  be 
easily  reconcileable  with  one  ano- 
ther, it  may  be  useful  to  bring 
them  together  in  one  view. 
An  early  case,  and  which  may 
be  considered  to  be  a  leading 
one,  will  be  found  in  2  Saun- 
ders's Reports,  p.  379,  Finkney 
against  The  InhabUantt  of  the 
East  Hundred  of  Rutland.  It 
was  an  action  on  the  statute  of 
Hue  and  Cry,  and  the  declaration 
alleged  that  the  plaintiff  had  been 
robbed  of  goods  and  money.  The 
defendant  deuiurred  to  the  whole 


declaration.  It  was  admitted  by 
Saunders,  for  the  pluntiff,  that 
the  declaration  was  insufficient 
quoad  the  goods,  because  they 
were  not  spedfied  particularly, 
and  because  they  were  not  averred 
to  be  the  goods  of  the  plaintiff'; 
but  as  the  declaration  vraa  clearly 
good  quoad  the  money  stolen,  it 
was  contended  that  the  plaintiff 
ought  to  have  judgment  for  the 
part  which  was  well  laid,  and  be 
barred  for  the  rendue^  because  it 
was  said  the  claim  was  divisible ; 
and  an  instance  was  put  of  an  ac- 
tion of  covenant  where  several 
breaches  are  assigned,  some  be- 
ing good  and  others  bad,  and 
where,  if  the  defendant  demurred 
to  the  whole  declaration,  tlie  plain- 
tiff should  have  judgment  for 
those  breaches  which  were  well 
assigned,  and  shall  be  barred  for  the 
residue  j  and  the  whole  Court,  it  b 
sud,  were  of  this  opinion,  without 
any  difficulty,  trnd  judgment  was 
entered  for  the  plaintiff' for  the 
money,  and  he  entered  a  remittit 
damna  for  the  goods.  A  case 
cited  in  the  margin  of  Ereuey  v. 
Humphreys,  Cro.  Jac.  557*  gives 
the  instance  quoted  by  counsel  of 
a  declaration  in  covenant  with 
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Mveral  breaches,  and  the  demur- 
rer was  to  the  whole  declaration ; 
and  it  was  urged  for  the  pluutiff 
that,  as  the  defendant  had  demur- 
red to  the  whole  declaration,  the 
plaintiffwas  at  all  events  entitled  to 
judgment^or  suchqfthe  breaches  at 
were  well  assigned,  and  the  Court 
were  of  that  opinion,  because  they 
were  as  several  actions.    All  the 
breaches,  however, were  held  to  be 
well  laid,  and  therefore  the  opin- 
ion of  the  Court  upon  the  other 
point  was  not  necessary.  Another 
case  referred  to  is  Woody's  case, 
Cro.  Jac.  104,  which  was  debt  on 
the  statute  of  usury,  and  the  de- 
claration alleged  that  the  defen- 
dant   corruptly   lent   40/.,   &c., 
against  the  form  of  the  statute; 
and  that  on  another  day  he  lent 
20/.,  &c.,  but  did  not  say  **  cor- 
ruptly. "   On  nil  debet  pleaded,  it 
was  found  for  the  plaintiff,  and 
ou  motion  in  arrest  of  judgment 
it  was  contended  that  the  plain- 
tiff was  not  entitled  to  judgment 
for  any  part ;  but  the  Court  sud, 
that,  as  the  declaration  was  good 
for  part,  the  plaintiff  should  have 
judgment  for  that  part;  for,  as  it 
was  for  several  sums,  it  was  in  the 
nature  of   two  several  actions: 
and  it  was  held,  that  if  the  defen- 
dant had  demurred  to  the  decla- 
ration it  would  have  been  good  as 
to  one  of  the  sums,  and  the  plain- 
tiff should  have  had  judgment/or 
that  part ;  and  so  in  debt  against 
an  executor  upon  an  obligation 
of  the  testator*8  and  upon  a  sim- 
ple contract,  it  would  be  good  for 
the  obligation.    In  Ingledew  v. 
Cripps,  2  Lord  Raym.  814 ;  S.  C . 
7  Mod.  87s  Salk.  658 ;  Holt,  200, 


which  was  debt  on  a  penal  bUl, 
the    declaration    demanded    the 
price  of  a  certain  number  of  hun- 
dreds of  stacks  of  wood,  and  also 
of  part  of  a  hundred,  the  cove- 
nant only  binding  the  defendant 
to  pay  so  much  for  every  hun- 
dred delivered ;  and  it  being  ad- 
mitted upon  demurrer  to  the  de- 
claration that  the  plaintiff  had 
demanded  too  much,  it  was  con- 
tended for  the  defendant  that  the 
plaintiff  was  not  entitled  to  re- 
cover anything;  but  in  order  to 
avoid  the  question,  an  application 
was  made  for  leave   to   remit, 
which  was  granted,  after  argu- 
ment, on  the  ground  that  the  de- 
mand was  divisible ;  and  judg- 
ment was  given  for  the  plaintiff 
for  what  was  due,  with  leave  to 
enter  a  remittit  for  the  residue. 
It  does  not  appear  on  what  terms 
that  leave  was  given.    In  these 
cases  the  question  seems  to  havo 
been,  not  whether,  because  the  de- 
murrer was  too  large,  the  plain- 
tiff was  entitled  to  judgment  on 
the  whole  declaration  or  only  on  a 
part,  but  whether  he  was  entitled 
to  judgment  for  a  part  or  for 
nothing.     In  Godfrey's  case^  11 
Co.  46  a,  there  was  a  demurrer 
to  an  avowry ;  (which  is  looked 
upon  as  a  declaration) ;  and  the 
objection  made  only  applying  to 
part  of  the  avowry,  the  question 
was  argued,  whether  the  defen- 
dant was  entitled  to  judgment  for 
part,  or  whether  the  whole  was 
bad.    Lord  Cuke  lays  down  the 
true   rule    to   be    this—"  That 
where  a  man  brings  an  action,  be 
the  writ  general,  or  certain  and 
particular,   and  he  demands  two 


1836. 
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tbln^B,  and  it  appean  of  his  own 
shewing  ihat  he  oaiinot  haFC  an 
action  or  better  writ  for  one  of 
them,  there  the  writ  shall  not 
abate  for  the  whole^.  but  shall 
stand  for  that  which  is  good:  but 
when  a  man  brings  an  action  for 
two  things,  and  it  .appears  that 
he  cannot  have  this  writ  for  one 
thing,  but  may  have  another  in 
anotber  form,  there  the  writ  shall 
ri>ate  for  all»  and  shall  not  stand 
for  that  which  is  good."  In  Bar^ 
her  V.  Pomeroy,  Style,  \7Bf  tbe  de- 
ola^tion  in  debt  demanded  seven 
years'  arrears  of  rent,  and  teven 
ccpons;  and  after  verdict  and 
judgment  for  the  plaintiff,  it  was 
moved  in  arrtrst  of  judgment  that 
the  plaintiff  had  demanded  too 
much,  and  tbe  question  was,  whe- 
ther he  might  relinquish  part  and 
have  judgment  for  the  rest;  and 
tbe  majority  of  the  Judges  held, 
that  be  might  remit  i  but  Jerman, 
J., held,  that  he  could  not;  and  he 
said^  that  on  demurrer  thejudg-^ 
ment  would  have  been  against  the 
plaintiff:  the  other  Judges,  it  is 
presumed,  would  (if  it  had  been 
on  demurrer)  have  given  the  pliun- 
tiff  judgment  for  the  good  part, 
and  allowed  him  to  remit  for  the 
residue,  as  was  done  in  Ingledew 
V.  Crippi,  And  Mr.  Seijeant  Wil- 
liams, in  note  (4)  to  Duppa  v. 
Mayo,  1  Saund  285,  has  laid 
down  the  following  rule : — Where 
the  sum  demanded  depends  upon 
a  deed  or  other  instrument,  and 
on  nothing  extrintic,  as  in  debt  or 
covenant  to  pay  20/.,  there  can 
be  no  remitlUur,  for  the  variance 
which  is  made  is  inconsistent  with 
the    deed  or  other    instrument 


upon  winch  the  duty  demanded 
depends;  otherwise,  where  it  may 
be  more  or  less  by  matter  extrin- 
sic; as,  in  debt  for  rent,  if  more 
be  demanded  than  is  due,  it  may 
be  remitted,  for  the  variance  is 
not  incanmtent  with  the  deed;  and 
as  the  pluntiff  is  to  recover  on 
the  trial  yvhdX  appears  on  evi- 
dence to  be  due,  so  on  demurrer  he 
i$  to  have  judgment  for  no  mere 
than  he  ought  to  reootterp  and  may 
remit  the  rest ;  and  dtes  2  Salk. 
669,  >Incledon  v.  Crippi;  S.  C. 
7  Mod.  87;  2  Lord  Raym. 
814. 

These  eases,  and  others  cited  in 
them,  seem  to  shew,  Uiat  where 
there  is  a  demurrer  to  the  whole 
of  a  declaration  or  breads,  which 
is  not  divisible  in  its  nature,  the 
whole  declaration  or  breach  is 
bad;  if  it  H  divisible,  then  the 
plaintiff  is  Entitled  to  judgment 
for  so  much  of  the  declaration  or 
breach  a&  is  good,  and  no  more : 
they  are  perhaps  not  very  easy  to 
be  reconciled  with'iome  latecases, 
which  shall  be  noticed;  but  there 
is  one  class  of  cases  which,  though 
they  seem  to  be  in  oppooition  to 
the  previous  authorities,  are  not 
so  in  reality.  Such  is  the  case  of 
Judin  V.  Samueif  I  Bos  .&  P.  New 
Rep.  43,  the  biarginal  abstract  of 
which  would  lead  to  the  supposi- 
tion that  where  there  is  a  demurrer 
to  the  whole  declaration,  and  any 
one  count  is  good,  judgment  must 
be  for  the  plaintiff  on  the  whole 
declaration.  That  was  an  action 
on  the  case,  with  special  counts, 
and  a  count  in  trover ;  there  was  a 
general  demurrer  for.  misjoinder, 
upon  the  supposition  that  some  of 
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the  coonts  were  reaHy  in  as- 
8\ampsit:  but  the  Court  held,  that 
all  the  counts  were  framed  in  case^ 
and  that  non  assumpsit  could  not 
be  pleaded  to  any  of  them,  and 
therefore  the  demurrer  could  not 
be  maintained ;  thouf^h  they  added, 
that  if  there  bad  been  a  special 
demurrer  to  one  or  more  of  the 
Counts,  it  might  have  been  sus- 
tained. Hemworih  v.  Fowkes,  1 
Nev.  &  M.  321 ;  4  B.  &  Adol. 
449,  S.  C,  was  a  similar  case.  The 
demurrer  there  was  general  to  a 
declaration  consistmg  of  several 
coonts  for  misjoinder,  some  parts 
of  the  counts  being  alleged  to  he 
trespass,  and  the  rest  in  case:  the 
Court  were  of  opinion  that  the 
whole  declaration  was  in  case, 
and  the  Judgment  was  therefore 
generally  for  the  plaintiff,  though 
Patteson,  J.,  said,  that  if  there 
had  been  a  special  demurrer  to 
the  part  of  the  count  objected  to, 
it  might  have  been  maintained. 
These  cases,  and  many  others  to 
the  same  point,  shew,  that  though 
each  count  may  be  individually 
good,  yet  if  they  are  misjoinded, 
there  may  be  a  general  demurrer; 
for  misjoinder  is  a  good  ob* 
jectfon  even  in  arrest  of  judg- 
ment. Corhttt  V.  Packingtonf  9  D. 
&  R.258;  6  B.  &  C.  268.  Soif 
several  breaches  are  mi&joinded 
in  covenant,  the  demurrer  must 
be  to  the  whole  declaration  or 
count.  Kingdom  v.  NottUy  1  M. 
&  Selw.  360.  The  Duke  of  Bed- 
ford V.  Alcock,  1  Wils.  248,  was 
a  case  of  general  demurrer  to  a 
declaration  for  misjoinder  in  debt 
of  counts  on  amercements  in 
Conrt-leets,  with  a  count  on  a 


mutuatus:  tibe  cilisei  was  twice 
argued,  pHndpally  on  the  validity 
of  the  customs  as  set  for^  in  the 
special  counts.  Lee,  C.  J.,  in 
giving  judgment,  is  reported  to 
have  sud,  that,  as  the  mtftuatus 
count  was  good  in  itself,  and 
might  bo  joincjd  with  the  others, 
it  was  uanececsary  to  consider 
whether  the  other  counts  were 
good  or  baid:  but  his  judgment 
seems  to  have  proceeded  on  the 
ground  that  all  the  counts  were 
good  on  general  demurrer,  and 
that  they  might  be  joined,  and  the 
plaintiff  was  therefore  entitled  to 
judgment.  Powell  r.  Graham,  7 
Taunt.  680;  1  Moore,  580,S.C., 
was  also  a  case  of  demurrer  to  a 
declaration  for  misjoinder;  there 
was  a  special  assignment  of  mis- 
joinder as  a  cause  of  demurrer. 
Best,  Seijt.,  in  argument,  con- 
tended, that,  if  either  of  the  counts 
was  good,  there  being  no  mis- 
joinder, the  plaintiff  was  entitled 
to  judgment  onjke  good  count ;  for 
which  he  cited  Judm  v.  Samuel, 

I  N.  R  43,  and  Powdick  v.  Lyon, 

II  East,  565.  And  Gifobs,  C.  J., 
says,  if  one  count  is  bad,  the 
pluntrff  is  entitled  to  judgment  on 
all  the  other  counts ;  but  Oibbs; 
C.  J.,  and  Parke,  J.,  bdng  of 
opinion  that  all  the  counts  were 
good,  the  plaintiff  had  judgment 
generally.  Burrough,  J.,  was  of 
opinion  that  the  eighth  count  was 
bad,  and  that  therefore  the  plain- 
tiff ought  only  to  have  judgment 
upo7i  the  other  counts. 

We  will  now  notice  the  cases 
in  which  it  is  said  to  have  been 
held,  that,  where  the  demurrer  is 
too  large,  the  plaintiff  is  entitled 
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to  Judgement  generally.  Powdick 
V.  Lyon,  1 1  East,  665,  was  an  ac- 
tion of  scire  facias,  and  in  the  de- 
claration the  plaintiff  claimed  to 
have  a  judgment  executed  for 
316/.  10«.  damages^  and  13/.  lOi. 
costs.  There  was  a  special  de- 
murrer to  the  declaration,  assign- 
ing for  cause  that  no  recovery  on 
record  was  shewn  for  the  13/.  10s. 
and  no  reference  to  any  record 
A  doubt  was  suggested  by  Lord 
Ellenborough  as  to  the  demurrer 
being  too  large,  as  no  objection 
was  suggested  to  the  claim  of  31 6/. 
10«.  Barnes,  for  the  defendant, 
referred  to  Pinkney  ▼.  The  Inhabi- 
tants of  Rutland,  contending  that 
the  plaintiff  was  not  entitled  to 
recover  any  thing ;  though  he  ad- 
mitted, upon  the  authority  of  that 
case,  that  the  plaintiff  in  a  proper 
case  might  recover  for  part,  and 
be  barred  for  the  residue,  which 
he  urged  did  not  apply  to  this  case. 
Bayley,  J.,  said,  that  the  demand 
was  divisible,  and  that,  a8  the 
plaintiff's  claim  was  good  for  part, 
the  demurrer  to  the  whole  decla- 
ration  was  bad;  and  he  added,  that 
the  objection  was  only  formal, 
and  that  the  plaintiff  was  entitled 
substantially  to  the  whole  of  his 
demand.  Lord  Ellenborough  also 
held,  that  the  demurrer  was  too 
large,  and  therefore  bad;  and  tliat 
judgment  must  therefore  be  for 
the  plaintiff  genero/Zy,  and  that  the 
Court  could  not  give  judgment 
that  the  demurrer  was  in  part  good. 
This  seems  to  be  the  first  case  in 
which  the  Court  are  said  to  have 
held  that  the  demurrer  was  bad  or 
informal,  and  therefore  fell  to  the 
ground  like  a  plea  bad  in  part. 


No  authority  was  cited,  and  such 
an  objection  does  not  appear  to 
have  suggested  itself  to  the  coun- 
sel for  the  defendant,  who  only 
argued  the  point  as  to  the  declara- 
tion being  bad  in  part  or  for  the 
whole.  Neither  is  the  judgment 
ever  for  part  of  a  demurrer,  as 
Lord  Ellenborough  is  made  to 
say,  because  the  judgment  always 
is,  that  the  previous  pleading  is 
sufficient  in  law,  &c.,  and,  as  ap- 
pears by  the  cases  previously  cited, 
may  be  for  part  or  the  whole; 
and  if  there  had  been  two  separate 
demurrers  to  different  parts  of  the 
declaration,  and  one  demurrer 
was  maintainable  and  the  other 
not,  then  it  seems  to  be  admitted 
that  on  one  the  judgment  must 
have  been  for  the  defendant ;  and 
therefore  the  question  seems  to 
resolve  itself  into  the  form  of  the 
demurrer ;  and  yet  it  has  been  held 
that  there  can  be  no  demurrer  to 
a  demurrer  for  informality  or 
otherwise.  Campbell  v.  St.  John, 
I  Salk.  219.  Ndther  has  it  been 
usual  in  practice  to  plead  several 
demurrers  where  every  count  in  a 
declaration  is  objected  to  as  bad, 
nor  where  there  are  two  or  more 
counts  demurrable;  one  demurrer 
is  pleaded  to  all.  It  is  to  be  ob- 
served, that  the  demurrer  spedally 
pointed  out  the  objection ;  and  it 
is  said  in  a  note  by  the  reporter, 
that  the  demurrer  being  informal^ 
it  was  as  if  the  special  cause  was 
not  assigned ;  but  no  authority  is 
cited,  and  the  stat.  4  Anne,  c.  16, 
referred  to,  does  not  warrant  that 
suggestion,  for,  before  that  act,  no 
difference  was  made  between  sub- 
stontial  and  formal  defects ;  bat 
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that  statute  put   formal   objec- 
tions Bpecially  asngned  on   the 
same  footing  as  substantial  ob- 
jections on  a  general  demurrer. 
Amory  v.  Broderickf  1  D.  &  R.  36 1 ; 
5  B.  &  Aid.  712,  was  a  special  de- 
murrer to  a  breach  assigned  in  ade- 
daration  in  covenant,  and  the  cause 
assigned  was,  **  that  the  plaintiff 
sought  to  recover  damages  which 
he  was  not  entitled  by  law  to  re- 
cover," without  shewing  what  da- 
mages in  particular  were  objected 
to.  The  Court, upon  the  argument, 
were  of  opinion  that  the  breach 
assigned  was  perfectly  good,  and 
that  the  plaintiff  was  also  entitled 
to  recover  the  principal  part  of 
the  damages  alleged  to  have  ac- 
crued by  the  breach  of  covenant ; 
and  they  therefore  held,  that  there 
was  no  cause  of  demurrer  to  the 
breach,  which  was  perfect  in  itself; 
and  the  Court  seemed  to  intimate 
that  there  was  no  ground  of  de- 
murrer at  all,  even  if  it  had  been 
confined  to  that  part  of  the  spe- 
cial damage.    We  are  not  aware 
of  any  case  where  a  demurrer  has 
been  held  to  lie,  merely  because, 
when  there  is  a  perfectly  good 
count  or  breach,  the  plaintiff  has 
alleged  that  more  damage  has  ac- 
crued to  him  than  in  point  of  fiict 
has  accrued  :  it  is  a  question  for 
the  jury  at  the  trial,  under  the  di- 
rection of  the  Judge,  what  amount 
of  damage  has  been  sustained,  and 
whether  damages  of  a  particular 
description  are  or  are  not  recover- 
able I  and  this  seems  to  have  been 
the  opinion  of  the  Court  in  Canip- 
beU  T.  Lewii,  3  B.  &  Aid.  394, 
where,  upon   a   writ  of  error, 
aa  objection  was  sought  to  be 


raised  as  a  ground  for  reversing 
the  judgment,  that  part  of  the 
special  damage  had  in  the  de- 
claration was  not  a  consequence 
of  the  breach  of  covenant  alleged ; 
but  the  Court  overruled  the  ob- 
jection, and  said  that  it  was  to  be 
presumed  that  the  Judge  directed 
the  jury  to  confine  their  attention 
to  that  part  of  the  special  damage 
only  which  was  relevant  to  the 
covenant  broken.  Duffield  v.  ScoU, 
3  T.  R.  374,  was  cited  by  Bayley, 
J.,  in  Amory  v.  Broderick,  as  an  in- 
stance to  shew  that  it  is  no  ground 
of  demurrer  to  the  action  (where 
there  is  a  sufficient  count  and 
breach)  that  part  of  the  tpecial 
damage  alleged  to  have  accrued 
was  not  recoverable.  That  was 
an  action  on  a  bond,  to  which  the 
defendant  pleaded  performance, 
and  the  breach  was  assigned  in  the 
replication:  the  declaration  and 
the  breach  assigned  were  perfectly 
good,  but  certain  expenses  were 
claimed  by  the  pluntiff,  to  part  of 
which  the  defendant  objected. 
The  demurrer  was  general.  The 
Court  were  of  opinion  that  the 
expenses  objected  to  were  re- 
coverable. Lord  Kenyon  said,  that 
if  they  were  not,  that  was  no  ob- 
jection to  the  aciiont  though  the 
Court  would  take  care  that  the 
plain  tiff  did  not  take  out  execution 
for  more  than  he  was  entitled  to 
recover.  Ashhurst,  J.,  sud,  that 
the  defendant  ought  not  to  have 
demurred,  because  the  only  ob- 
jection to  the  plfdntiff's  recover- 
ing the  expenses  was,  that  the 
defendant  had  not  had  notice, 
which  should  have  been  replied ; 
and  it  was  admitted  by  the  defen- 
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daat's^^unaely  tbat,m  one  state  of 
drcuiDstaiiceSy  even  though  the 
defendant  bad  not  had  notice,  he 
would  have  been  liable  for  them ; 
which  flhewed  that  the  demarrer 
was  not  sustaiaablei  as  well  be- 
cause there  was  no  ground  at  all 
fur  it,  as  because  it  was  general. 
Neither  is  this  case  in  point,  where 
the  demurrer  is  to  the  dedttraiUm^ 
because  there  the  demurrer  was 
10  the  replhationg  and  the  very 
ground  of  the  argument  of  the 
defendant's  counsel  was»  that  a 
replication  which  is  bad  in  part, 
is  bad  in  toto;  (that  rule  certainly 
does  not  apply  to  a  declaration); 
but  Bulleri  J.,  admitting  the  rule 
to  be  as  stat^,  said,  that  it  was 
misapplied  there,  because  the  part 
objected  to  was  mere  surphuage. 
The  replication  appears  to  have 
been  put  upon  the  same-  footing 
as  the  declaration^  being  in  fact 
merely  a  continuation  of  it.  Bul- 
ler»  Jo  addedf  that  if  the  replica- 
tion demanded  three  things,  (as 
was  contended  hy  the  defendant's 
counsel),  then,  if  he  was  entitled 
to  any.  one,  he  must  have  judg- 
ment i  but  it  is  not  said  for.  what. 
Upon  the  whole  case  it  was  shewn 
|hat  the  plaintiff  was  entitled  to 
judgment  generally,  The  last  two 
cases,  therefore,  were  instances  of 
special  damage  not  properly  laid, 
in  which  it  is  alqaiost  doubtful 
whether  any  demurrer  at  ail  would 
lie.    The  Court   purposely   ab- 
stuned  from  saymg  whether  it 
would  or  not.  In  Smiih.Y,  Tk(fma$, 
2  Biufi.  N.  S.  373,  it  w«a  coo- 
tend^,  that  there  was  no  objection 
to  the  plfM  denying*  the  existence 
of  special  damage.    But  Tindal, 


C.  J.,  said,  "  the  plea  must  be  an 
answer  to  the  action — there  is  no 
such  thing  as  a  plea  to  damages. 
Powdick  V.  IsfOH  may  also  be 
looked  upon  as  a  cose  by  itself, 
and  was  very  like  a  demurrer  for 
a  miilaid  special  damage;  for  the 
scire  facias  was  only  to  have  ex- 
ecution of  a  judgment,  which  was 
.admitted  on  both  sides  to  exist; 
and  if  the  plaintiff  claimed  to  have 
execution  for  damages  or  costs, 
which  were  not  matter  of  record, 
and  which  the  phuntiff  could  not 
have  recovered,  it  was  mere  sut" 
pluMOge;  and  the  plaintiffwasatall 
events  entitled  to  his  execution  ; 
the  judgment  being  that  the  plain- 
tiff shall  have  execution  for  the 
debt  and  damages,  according  to 
the  force,  form,  and  effect  i^ftke 
stud  recotf^fy* 

The  question  may  be  illustrated 
by  reference  to  the  consequences 
of  a  wtit  of  error.  Before  the 
statute  of  Anne,  if  one  of  several 
counts  was  bad  even  in  form,  the 
entire  judgment  would  have  been 
bad.  In  Detborough  v.  Kellyy  J 
Ijord  Raymond,  533,  error  was 
brought  on  a  judgment  in  as- 
sumpsit, where  there  were  several 
counts  in  the  declaration,  because 
the  account  stated  count  wanted 
the  words  '  then  and  there,'  and 
the  judgment  was  reversed.  In 
Groat  V.  MtU^  Douglas,  730, 
Lord  Mansfield  lamented  that  the 
rule  should  exi&t,  that  where  there 
are  several  counts,  entire  damages, 
and  one  count  is  bad  and  the  others 
not,  the  bad  count  should  affect 
the  whole.  The  cases  on  this  point 
will  be  found  collected  in  l(^  Go. 
p.  131  a,  note  («)  OtbonCt  can. 
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See  also  1  Saund.  286  (8),  and 
cases  there  cited ;  where  it  is  said, 
thati  if  the  avowant  takes  judg- 
ment for  the  whole  rent,  when  a 
title  to  part  only  is  shewn,  it  is 
error.  The  ,27  Eliz.  c.  6,  s.  1, 
enacts,  that,  after  demurrer  join- 
ed, the  Court  shall  gi?e  judgment 
according  to  the  very  right  of  the 
cause,  without  regarding  any  de- 
fects, &c.,  except  such  as  are  par- 
ticularly set  down  and  expressed 
together  with  the  demurrer;  and 
that  no  judgment  shall  be  reversed 
by  writ  of  error  for  defects  of 
form,  except  $uch  ordy  at  is  before 
excepted,'*'  The  language  of  the 
4  &  5  Anne,  c.  16,  s.  1,  is  substan- 
tially the  same  as  that  of  Eliza- 
beth, but  more  imperative  upon 
the  Court  not  to  regard  form, 
where  the  right  sufficiently  ap- 
pears; and  the  Court  are  again 
directed  to  give  judgment  without 
regarding  any  imperfections,  ex- 
cept  those  which  are  specially  set 
down.  These  acts,  therefore, 
leave  an  objection  specially  set 
down,  of  the  same  force  as  it  was 
before;  and  if  judgment  is  signed 
on  a  declaration  consisting  of  se- 
veral counts, with  a  demurrer  upon 
record  particularly  specifying  an 
objection  to  one  count,  which  ob- 
jection would  upon  error  have 
been,  before  these  acts,  &tal  to 
the  whole  judgment,  a  Court  of 
error,  it  is  conceived,  must  now 
reverse  such  judgment. 


The  rule  respecting  plea$  dif- 
fers from  that  which  applies  to 
declarations,  for  if  a  plea  be 
bad  in  part,  it  is  had  for  the 
whole.  Eart  of  Manchester  v.  VaU^ 
1  Saund.  28,  and  note  (5) ;  Com. 
Dig.  tit.  Pleader,  E.  36.  And  if 
a  plea  be  pleaded  to  several 
counts,  but  is  bad  as  to  one,  it  is 
bad  for  the  whole.  Webb  v.  Mar- 
tin, 1  Lev.  48.  And  where  part  of 
the  plea  is  to  part  of  the  declara- 
tion, and  another  part  of  the  plea 
is  to  another  part  of  the  declare^ 
tion,  and  upon  demurrer  to  the 
plea  one  part  is  found  to  be  bad, 
the  whole  plea  is  bad.  AnsellY. 
Smithy  ante.  Vol.  3,  p.  193.  So  a 
joint  plea  by  several,  which  is  bad 
for  one,  is  bad  for  all.  Phillips  v. 
Biron,  1  Str.  509.  But  a  plea  of 
set-off  has  been  looked  upon  as 
an  exception,  and  more  in  the 
nature  of  a  declaration,  and  that 
a  general  demurrer  to  a  plea  of 
set-off,  which  was  good  in  part, 
could  not  be  maintsdned;  but 
the  argument  there  used,  that  the 
different  parts  of  a  plea  are  to  be 
looked  uppn  as  several  counts  of 
a  declaration,  to  which  the  Court 
are  said  to  have  assented,  does 
not  appear  to  be  correct.  The 
propriety  of  the  decidon,however, 
is  recognised  in  Cousins  v.  Paddonf 
ante,  p.  488. 

So  an  entire  replication  which 
is  bad  in  part,  is  bad  for  the 
whole. 
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Hughes  y.  Hughes. 

Under  the  plea   JL  HIS  was  an  action  of  trespass  for  breaking  and  enter- 

\n  twpMs^  '^^S  *  ^^^^'  *"^  digging  up  potatoes,  &c.,  to  which  the 
guare  eiautum  general  issue  had  been  pleaded.  The  plaintiff  obtained 
tiffisentiaedto  a  verdict  for  ISs.  only,  and  the  Judge  refused  to  certify, 
thoo^^he  <ia-  ^^^  Master  having  taxed  the  plaintiff  his  full  costs,  a  rule 
inae|es  recovered  |,|'^|'  ^^3  obtained  by  Wehbff  for  reviewing  the  taxation, 
40f.,  and  there  and  that  the  plaintiff  should  be  allowed  no  more  costs  than 

tt  no  certificate    , 

of  the  Judge,     damages. 

under  the  22  & 
23  Car,  2,  c.  9. 

John  JervU  shewed  cause.— The  22  &2S  Car.  S,  c.  9, 
which  enacts  that  where  the  damages  are  under  40«.  the 
plaintiff  shall  have  no  more  costs  than  damages,  unless 
the  Judge  certifies,  does  not  apply  to  any  case  where  the 
freehold  cannot  come  in  question  ;  and  therefore,  as,  under 
the  new  rules  the  plea  of  the  general  issue  merely  puts  in 
issue  the  fact  of  the  commission  of  the  trespass  in  the  place 
alleged  in  the  declaration,  the  plaintiff  is  entitled  to  his 
full  costs,  as  the  Judge  has  not  certified  to  deprive  the 
plaintiff  of  them ;  and  though  it  is  true,  that  that  rule 
will  indirectly  operate  as  a  repeal  of  the  statute  of  Charles^ 
yet,  as  the  rules  themselves  have  the  force  of  an  act  of 
Parliament,  the  rule  is  of  equal  authority  with  the  act. 

Welsby^  in  support  of  the  rule. — The  new  rules  were 
not  intended  to  repeal  the  statute  of  Charles ;  the  act  is 
not  adverted  to  in  them ;  and  as  the  decisions  upon  that 
statute  are  admitted  to  have  been  a  complete  deviation 
from  the  principle  of  the  act,  there  is  no  reason  why  the 
doctrine  of  those  cases  should  be  carried  further.  If  the 
argument  on  the  other  side  is  correct,  there  is  no  case  in 
which  a  defendant  can  now  have  the  benefit  of  the  statute 
of  Charles.  The  act  was  directed  against  vexatious  suits, 
and  it  appeared  at  the  trial  that  the  defendant  had  offered 
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to  pay  3L  for  the  damage  done,  and  for  which  the  plaintiff        1^^ 
only  recovered  13*.     It  is,  therefore,  clearly  the  sort  of      HuaHEi 
action  which  the  statute  was  intended  to  apply  to.  «- 

Parke,  B. — The  only  question  is,  whether  we  are  to 
depart  from  the  old  authorities,  which  have  given  a  par- 
ticular construction  to  the  act,  and  lay  down  a  new  rule  in 
this  instance,  which  would  be  at  variance  with  the  old 
cases.  I  am  of  opinion,  that  we  ought  to  abide  by  those 
decisions.  The  rule  which  has  been  laid  down  is,  that, 
if  the  nature  of  the  plea  shews  distinctly  that  the  freehold 
could  not  come  in  question,  the  act  does  not  apply.  For- 
merly, upon  a  plea  like  the  present,  as  the  freehold  might 
have  come  in  question  because  it  could  have  been  given  in 
evidence  under  it,  the  statute  was  held  to  apply.  By  the 
new  rules  the  effect  of  the  general  issue  has  been  nar- 
rowed, so  as  to  prevent  the  freehold  from  coming  in  ques- 
tion, and  therefore  the  effect  of  that  alteration  is  to  pre- 
vent the  operation  of  that  act  in  the  present  case.  It  has 
been  contended,  that  the  statute  of  Charles  will  be  de» 
prived  of  all  operation ;  but  upon  a  plea  that  the  close 
was  not  the  close  of  the  plaintiff,  the  freehold  might  per- 
haps come  in  question ;  and  therefore,  in  that  caae,  the 
Judge  would  be  at  liberty  to  certify. 

Alderson,  B. — Tbe  only  difficulty  is  in  the  old  cases ; 
there  is  no  doubt  tbey  were  a  deviation  from  the  intention 
df  the  act.  It  is  said  by  HuUock,  B.,  that, "  originally 
the  act  did  not  receive  that  construction  which  the  lan- 
guage seems  to  warrant ;  but  we  are  bound  by  the  weight 
of  authority,  and,  however  we  may  regret  that  the  true 
construction  of  the  act  seems  to  have  been  departed  from, 
we  cannot  now  put  that  construction  upon  it  wliich,  un- 
fettered by  authority,  we  might  be  inclined  to  do  (a)/* 
The  effect  of  the  new  rules  is,  to  prevent  the  question  of 

(a)  In  Booth  ?.  Ibbotson,  1  Y.  &  J.  360. 
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freehold  from  coming  in  question  on  the  plea  of  npt  guilty ; 
and  therefore,  as  the  act  does  not  apply,  the  plaintiff  is 
entitled  to  his  full  costs. 


The  declara- 
tion in  as- 
sumpsit COTi" 
tsaned— first, 
a  count  on  a 


dant  then  and  there  indorsed  the  same  to  the  plaintiflT;  and 
the  said  John  Large  did  not  pay  the  said  bill,  although 
the  same  was  duly  presented  for  payment  on  the  day  when 
it  became  due ;  of *all  which  the  defendant  then  and  there 


JouROAiN  V.  Johnson. 

Declaration  in  assumpsit  alleged  that  the  defen- 
dant,  on  the  17th  day  of  February^  1830,  made  his  bill  of 
exchange  in  writing,  and  directed  the  same  to  one  John 
bill  of  exchange  Large,  and  thereby  required  the  9aid  John  Large  to  pay 
against'^e^"^'  to  the  defendant's  order  31/.  14«.  Sd.  for  value  received 
Aerstated^  five  mouths  after  the  date  thereof,  which  period  is  now 
▼anous debts, of  elapsed;  and  the  defendant  then  and  there  delivered  the 

100^  each,  for  / 

goods  sold,  &C.,  said  bill  to  the  said  John  Large,  and  the  said  John  Large 
mon  conclusion    ^^^^  ^^^  there  accepted  the  said  bill ;  and  the  said  defen* 

in  the  form 
given  by  the 
rule  of  Trinity 
Term  1  WiU,  4. 
The  defendant 
pleaded,  as  to 
the  first  count  of 

the  declaration,   \i^  Jue  noticc-    And  whereas  the  defendant,  on  the  1st 

and  as  to  \2L 

2s.,  parcel  of      day  of  March,  a.  o.  1835,  was  indebted  to  the  said  plaintiff 

100^  in  the 
second  count 
claimed  to  be 
due  for  goods 
sold,  and  as  to 
100/.  in  the 
second  count 
alleged  to  be 
due  on  an  ac- 
count stated, 
and  the  pro- 
mises made  by 

in  retpwtth^re-   ^™^  *"^  ^^®"  ^"®  *"^  owing  from  the  defendant  to  the 

of,  payment  of 

51/.  9f.  Id,  into  Court,  in  the  form  given  by  the  rule  of  Hilary  Term  4  Will,  4 ;  and  the  general 
issue  was  pleaded  to  the  residue: — Held,  that  this  plea  would  have  been  clearly  good  to  the 
declaration,  except  to  the  count  on  the  bill  of  exchange  ;  but,  quare,  whether  it  was  good  for  not 
specifying  how  much  was  paid  in  on  the  h\i\  :-^Held,  /eeondly,  that  the  plea  was  bad  on  special 
demurrer,  for  treating  the  claims  for  goods,  money,  &c.,  as  one  count ;  inasmuch  as  those  demands, 
being  stated  in  the  form  given  by  the  rule  of  I^inity  Term  1  Will  4,  are  not  only  to  be  con- 
udered  as  separate  counts  with  a  view  to  costs,  but  also  for  the  purpcMe  of  pleading.  But,  sesiUii* 
that  if  that  form  is  not  strictly  followed,  and  there  should  be  several  debts  or  causes  of  action 
stated  by  way  of  indebitatus  assumpsit,  with  one  promise  only,  and  without  any  words  to  make 
the  promise  several  quoad  each  of  tlie  debts,  such  count  must  be  treated  as  several  for  the  purpose 
of  costs,  under  the  rule  of  Hilary  Term  4  WilL  4,  though  it  might  not  be  so  for  the  purpose 
of  pleading. 


in  lOOZ.  for  money  paid  by  the  plaintiff  for  the  use  of  the 
defendant,  at  his  request^  and  in  100/.  for  money  then  and 
there  lent  by  the  plaintiff  to  the  defendant  at  his  re- 
quest^ and  in  100/.  for  the  price  and  value  of  goods  then 
and  there  sold  and  delivered  by  the  plaintiff  to  the  defen* 
dant  at  his  request,  and  in  SOL  for  interest  upon  and  fox 
the  forbearance  of  divers  large  sums  of  money  before  thai 


JOBHSON. 
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plaintiff,  and  by  him  forborne  to  the  defendant  for  divers         1835. 
long  spaces  of  time  before  then  elapsed,  and  at  his  request :      ^~*''' 
and  in  100/.  for  money  found  to  be  due  from  the  defendant  v. 

to  the  plaintiff  on  an  account  then  stated  between  them. 
Common  breach,  to  the  plaintiff's  damage  of  100/. 

Plea. — The  defendant,  by  J,  i)«,  his  attorney,  as  to  the 
first  count  of  the  said  declaration,  and  as  to  12/.  2s,, 
parcel  of  the  sum  of  100/.  in  the  second  count  of  the  said 
declaration  alleged  to  be  due  from  the  said  defendant  to 
the  said  plaintiff,  for  the  price  and  value  of  goods  sold  and 
delivered  by  the  said  plaintiff  to  the  said  defendant  at  his 
request,  and  as  to  100/.  in  the  second  count  of  the  said 
declaration  alleged  to  have  been  found  to  be  due  from  the 
said  defendant  to  the  said  plaintiff  on  an  account  stated 
between  them,  and  the  promises  alleged  by  the  plaintiff  to 
have  been  made  by  the  defendant  in  respect  thereof,  says, 
that  the  plaintiff  ought  not  further  to  maintain  his  action 
in  respect  thereof,  because  the  defendant  now  brings  into 
Court  the  sum  of  51L  9s.  7i/.,  ready  to  be  paid  to  the 
plaintiff;  and  the  defendant  further  says,  that  the  plaintiff 
has  not  sustained  damages  to  a  greater  amount  than  the 
said  sum  of  51/.  9s,  7(/.,  in  respect  of  so  much  of  the 
causes  of  action  in  the  declaration  mentioned  as  above 
specified,  and  set  forth  in  the  introductory  part  of  this 
plea ;  and  this  he  is  ready  to  verify :  wherefore  he  prays 
judgment  if  the  plaintiff  ought  further  to  maintain  his 
action  in  respect  thereof.  The  general  issue  was  pleaded 
to  the  residue,  upon  which  the  plaintiff  joined  issue  (a). 

(n)  Though    these    pkm    are  sliookl  be  to  the  whole  ple|u  Query 

treated   as  several,  Ihey  are  in  therefore,  whether  the  demurrer  in 

reality  but  one  plea ;  and  upon  a  this  case  was  good?  because,  if  a 

denurrer  to  the  whole,  as  part  was  plea  beong  bad  in  part,  is  bad  for 

bad,  the  judgment  for  the  plaintiff  the  whole,  and  therefore  cannot 

would  have  beea  general  on  the  be  good  in  part  and  bad  in  part, 

whole  declaration.     See  ante,  p.  does  not  the  plaintiff,  by  replying 

631,  fortbe  rule  respecting  demur-  to  part,  and  thereby  treating  that 

rers  to  pleas ;  and  1  Chit.  PL  577>  pact  a$  good,  also  treat  the  whole 

where  it  is  sud  that  the  r^lication  as  good,  and  shew  that  this  par- 

M  N  S 
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-     «. 
JOHMSOV. 


Demurrer. — The  plaintiff^  as  to  the  plea  of  the  defen* 
dant  by  him  first  above  pleaded^  says,  that  the  said  plea  is 
insuflScient  in  law ;  and  the  said  plaintiff,  according  to  the* 
form  of  the  statute  in  such  case  made  and  provided,  shews 
to  the  Court  here  the  following  causes  of  demurrer  to  the 
said  plea:  that  is  to  say,  that  the  said  defendant  has 
pleaded  payment  into  Court  of  51/.  9s.  7</.,  in  satisfaction 
of  the  sum  of  Z\h  14«.  Sd.  specified  in  the  first  count  of 
the  declaration,  and  of  the  sum  of  121.  2s.»  parcel  of  the 
sum  of  100/.,  for  goods  sold  and  delivered,  as  stated  in 
the  declaration ;  and  of  the  full  sum  of  100/.^  stated  in  the 
declaration  to  be  due  from  the  defendant  to  the  plaintiff 
on  an  account  stated  between  them ;  which  last-mentioned 
several  sums  of  money  amount  to  the  sum  of  143/.  16^.  Sd, ; 
whereby  the  defendant  has  pleaded  the  payment  into  Court 
of  a  less  sum  in  satisfaction  of  a  greater.  And  also  that 
the  defendant  has  not,  in  his  said  plea,  set  forth  what 
portions  of  the  said  sum  of  51/.  9s.  Id.  were  intended  to 
be  paid  on  each  of  the  said  several  causes  of  action  to 
which  the  payment  of  that  sum  is  made  applicable,  as  in 
that  plea  mentioned  ;  and  that  the  defendant  has  not 
pleaded  to  each  of  the  Snd,  3rd,  4th,  5th,  and  6th  counts 
of  the  said  declaration  separately,  as  he  ought  to  have 
done,  so  that  the  plaintiff  cannot  tell  how  much  of  each  of 
the  said  causes  of  action  are  put  in  issue ;  and  the  said 
defendant  has  pleaded  to  and  stated  the  Snd>  Srd>  4th» 
5th,  and  last  counts  of  the  said  declaration,  as  if  the  same 


tial  demurrer  is  not  sustainable  ? 
But  see  Parker  ?.  Abfield,  1  Salk. 
311,  where  an  executor  having 
pleaded  a  plea  of  several  judg- 
ments outstanding,  to  which  the 
plaintiff  replied  that  some  of  the 
judgments  were  kept  on  foot  by 
fraud,  &c.,  and  demurred  to  the 
other  judgments,  the  Court  held, 
that  if  one  judgment  pleaded 
was  bad,  the  whole  plea  was  bad ; 


but  it  does  not  appear  from  the  re- 
port what  was  the  result.  From 
1  Saund.  334,  note  (1),  it  would 
appear  as  if  judgment  was  given 
generally  against  the  defendant 
de  banit  teitatorii,  and  all  the  judg- 
ments, which  were  well  pleaded, 
set  aside.  The  practice  at  Nm 
Pritu  is,  however,  different.  See 
the  judgment  in  Coustm  v.  Pad' 
dan,  ante,  p.  492. 


.■^ 
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constituted  merely  one  single  count ;  and  the  said  plea  is  1835. 

in  other  respects  uncertain,  informal,  and  insufficient.  jouroain 

Joinder  in  demurrer.  »• 


W.  H.  Watson,  in  support  of  the  demurrer. — Before 
the  late  rule,  which  gave  a  form  of  plea  of  payment  of 
money  into  Court,  it  is  quite  clear  that  this  plea  would 
have  been  bad.  It  was  expressly  decided  in  Fitch  v.  Sut^ 
ton  (a),  that  acceptance  of  a  less  sum  cannot  be  a  satis- 
faction in  law  of  a  larger  sum  then  due.  Thomas  v.  Hea» 
thorn  (&)  is  another  authority  to  the  same  point.  The 
declaration  there,  which  was  in  assumpsit,  claimed  1000/. 
for  goods  sold,  &c. ;  and  there  were  various  other  counts, 
I  each  laying  the  debt  at  1000/.  The  defendant  pleaded, 
that  an  account  had  been  stated  between  the  bankrupt 
and  the  defendant,  when  the  defendant  was  found  to  be 
indebted  in  the  sum  of  400/.,  for  which  said  sum  the 
bankrupt  drew  a  bill  upon  the  defendant,  which  the  latter 
accepted  for  and  on  account  of  the  several  promises  in 
the  declaration  mentioned,  by  reason  whereof  the  defen- 
dant became  liable  to  pay  the  bill :  and  it  was  held,  that 
this  plea  was  bad,  inasmuch  as  it  was  pleaded  to  the  whole 
of  the  demand ;  and  that  the  giving  a  bill  for'400/.  was  not, 
in  point  of  law,  a  satisfaction  for  the  amount  of  the  debt 
claimed.  Before  the  new  rules,  when  money  was  paid  into 
Court,  it  was  considered  as  struck  out  of  the  declaration, 
and  the  general  issue  applied  only  to  the  residue.  The 
late  rule  of  Hilary  Term  4  WiU.  4  (c),  directs  that,  where 
money  is  paid  into  Court,  the  payment  shall  be  pleaded  as 
near  as  can  be  in  the  form  there  given,  mutatis  mutandis* 
The  form  there  given  is  a  plea  to  the  whole  cause  of 
action  stated  in  the  declaration.  Another  ground  is,  that 
the  plea  does  not  distinguish  between  the  second  and  sub- 
sequent counts ;  the  plea  only  speaks  of  the  second  count ; 

(a)  5  East,  230.        (6)  3  D.  &  R.  647 ;  2  B.  &  C.  477-        (c)  Rule  17* 
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1835.        and  the  plea  is  therefore  informal  in  that  respect^  which 
JouRDAiv      ^®  pointed  out  as  a  cause  of  demurrer. 


V. 
JOHNBOir. 


Hoggins,  in  support  of  the  plea. — ^There  are  but  two 
counts  in  the  declaration,  though  there  are  several  debts 
alleged  in  the  second  count  as  the  consideration  for  the 
promise  there  stated.  There  may  be  several  counts  for 
the  purposes  of  costs,  within  the  meaning  of  the  rule  of 
Hilary  Term  4  WilL  4,  but  that  rule  does  not  say  they 
shall  be  several  counts  for  all  purposes.  It  is  unnecessary, 
however,  to  decide  that  point,  because  the  plea  clearly 
points  out  to  what  parts  of  the  plaintiff's  demand  it  applies. 
The  statement,  therefore,  as  to  the  particular  count  in 
which  those  sums  are  to  be  found  was  unnecessary,  and 
may  be  rejected  as  surplusage.  Then  the  plea  is  good,  in-^ 
asmuch  as  it  follows  the  form  given  by  the  Court  as  nearly 
as  it  can.  That  plea  is  framed  as  applicable  to  a  decla- 
ration in  its  most  simple  form,  and  containing  only  one 
cause  of  action*  The  rule  allows  the  plea  to  be  altered  to 
suit  the  circumstances;  and  therefore,  supposing  that  there 
were  two  counts  only  in  the  declaration,  the  plea  might 
clearly  be  pleaded  to  those  two  counts ;  and  it  may  also 
be  pleaded  to  different  parts  of  the  plaintiff's  claims,  as 
has  been  firequently  done  without  objection  ;  for,  suppose 
the  identical  sums  to  which  the  plea  is  pleaded  had  been 
the  sums  stated  in  the  declaration,  the  plea  would  clearly 
have  been  good ;  and  therefore,  all  that  the  pleader  has 
done  is  to  specify  the  amounts,  which  he  need  not  have 
done. 

Lord  Abinger,  C.  B. — Supposing  it  appeared  at  the 
trial  that  only  lOL  was  due  on  the  count  for  goods,  and 
something  else  on  one  of  the  other  counts,  but  in  the 
whole  the  sum  due  did  not  amount  to  more  than  5lL9s^ 
7d.,  would  the  plaii\tiff  be  entitled  to  recover — the  issue 
upon  the  plea  being  that  he  has  not  sustained  more  damages 
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than  61/.  9#.  7d.  in  respect  of  the  causes  of  action  men-         1335. 
tioned  in  the  plea  ? 


Aldsrson,  B. — The  question  is,  whether  the  plea  ad- 
mits that  the  defendant  ever  owed  more  than  512.  9^.  7d» 
upon  those  causes  of  action  stated  in  the  plea ;  does  the 
100/.  in  the  indebitatus  count  mean  any  thing  else  than 
that  something  is  due?  Several  hundred  pounds  are 
stated  in  the  declaration,  and  the  damaged  are  only  laid 
at  100^  The  special  demurrer  assumes  that  100/.,  and 
not  less,  is  due  on  the  account  stated;  and  therefore^ 
according  to  the  argument  for  the  plaintiff,  he  would  fail 
at  the  trial  if  he  did  not  prove  100/.  to  be  due. 

Hoggins. — The  effect  of  this  plea  would  be  just  the 
same  as  if  these  sums  had  been  formerly  paid  into  Court 
without  any  plea.  Now,  the  money  paid  in  must  be  the 
subject  of  a  plea ;  and  as  it  is  admitted  that  a  plea  of  pay- 
ment into  Court  to  the  whole  declaration  or  to  two  counts 
of  a  declaration  would  be  good,  there  is  nothing  to  pre- 
vent the  defendant  from  pleading  such  payment  into 
Court  to  different  parts  of  the  several  demands  in  the 
declaration,  and  pleading  the  general  issue  to  the  re- 
mainder, as  is  done  here. 

Watson,  in  reply. — ^l^he  rule  is  stricter  with  respeet  to 
pleading  than  it  is  at  Nisi  Prius.  The  plea  is  pleaded 
to  the  debt  daimed  in  the  declaration,  but  denies  that  the 
plaintiff  has  sustained  damages  beyond  51/« :  and  it  de-* 
viates  from  the  form  given  by  the  Court  The  other 
objection,  however,  is  clearly  good,  because  the  antecedent 
form  prescribed  by  the  Court  declares  them  to  be  common 
counts,  and  the  word  "  promises**  is  used,  which  denotes 
plurality. 

The  Court,  consisting  of  Lord  Abinger,  Bolland, 


JOURDAIN 

V. 

Johnson. 


JOUROAIN 
JOBKIOK. 
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1836.        Al0£R8On,  and  Gurnet,  Barons,  toi*k  time  to  consider  of 
their  judgment,  which  was  delivered  in  this  term  by 

Lord  Abingbr,  C.  B.  [After  stating  the  pkadings,  his 
Lordship  proceeded  thus :] — ^The  objections  to  the  plea, 
on  the  argument,  were  two— i^r^/,  that  a  less  sum  of  money 
was  pdd  into  Court,  in  satisfaction  of  a  greater  certain  pecu- 
niary claim,  admitted  by  the  pleaj  and  that  the  sum  paid 
into  Court  as  to  each  debt  is  not  stated*  Secondly ^  that  the 
declaration  consists  of  six  counts,  and  not  of  two,  the  plea 
having  been  framed. on  the  latter  supposition;  and  this  ia 
pointed  out  as  a  cause  of  special  demurer.  With  respect 
to  the  first  objection,  if  this  had  been  a  plea  of  payment 
into  Court  of  the  sum  of  51/.  9«,  7i/.,  or  a  less  sum,  to  the 
whole  declaration,  except  that  part  which  relates  to  the 
bill,  it  would  have  been  good,  for  the  sums  claimed  in  the 
declaration  are  all  of  them  liquidated  damages,  so  as  to 
admit  of  a  payment  of  money  into  Court ;  but  the  plaintiff 
is  not  bound  to  prove  himself  entitled  to  the  precise  sums 
alleged,  in  order  to  recover ;  and  the  defendant,  by  pleading 
the  payment  of  money  into  Court,  on  such]^a  declaration, 
though  he  thereby  admits  that  he  did  enter  into  contracts 
with  the  plaintiff  for  money  paid,  money  lent,  goods  sold, 
interest,  and  account  stated,  does  not  admit  that  any 
precise  sum  was  ever  due  to  the  plaintiff  upon  such  con- 
tract, still  less  the  exact  sums  mentioned  in  the  declaration ; 
he  only  admits  that  some  amount  of  liquidated  damages 
had  become  due,  but  denies  that  the  plaintiff  was  ever 
entitled  to  recover  more  by  way  of  such  damages  than  the 
sum  paid  into  Court.  The  plea  would  be  therefore  good, 
so  far  as  relates  to  the  whole  of  the  declaration,  except 
on  the  bill  of  exchange.  Then,  is  it  necessary  to  specify 
how  much  is  paid  in  on  the  one  part,  and  how  much  on 
the  other?  It  would  be  extremely  inconvenient  to  defen- 
dants to  be  more  restricted  in  that  respect  than  they  were 
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uDder  the  old  practice  of  paying  money  into  Court  on  the  1835. 
common  rule^  in  place  of  which  this  plea  is  framed ;  and  as  j  uj^^a 
it  was  the  constant  practice  to  pay  one  sum  df  money  into  v. 

Court  generally  on  all  the  counts,  we  see  no  suflScient  rear 
son  why  this  may  not  be  equally  done  under  the  new  rule. 
If,  theuj  a  plea  of  payment  of  5H.  9^.  7dL  into  Court  on  all 
the  demands,  except  that  on  the  billof  exchangCi  would  be 
goody  there  is  not  the  least  ground  for  saying  that  it  would 
not  be  good  as  to  part  of  those  demands.  Upon  the  plea 
in  this  ca^e,  it  must  be  intended  that  the  defendant,  know- 
ing for  what  precise  demands  the  plaintiff  is  proceeding 
under  this  general  form,  (which  an  order  for  particulars 
always  enables  him  to  do),  means  to  dispute,  under  the 
I^ea  of  non  assumpsii,  all  the  demands  for  money  paid, 
leiit,  and  interest,  and  all  for  goods  sold,  except  for  a  par* 
eel  in  respect  of  which  12li2s.  is  claimed;  and  to  admit 
liability  as  to  that  parcel  of  goods,  and  on  an  account 
stated,  but  to  contest  the  amount  of  liquidated  damages 
for  such  admitted  liability.  The  count  on  the  bill  cre« 
ates  some  difficulty.  Supposing  that,  to  an. action  on  a 
bill  of  exchange,  there  was  a  plea  of  payment  into  Court 
of  a  less  sum  than  the  amount  alleged  to  be  due  on  the 
bill,  it  might  be  objected  that  the  plea  admitted  the  larger 
ascertained  sum  to  be  primd  fatAa  due  from  the  defen« 
dant,  but  that  the  part  paid  could  not  satisfy  the  whole  of 
that  sum,  and  that  the  plea  contained  no  answer  or  ground 
of  defence  as  to  the  remainder.  For  if  the  plea  of  pay- 
ment of  money  into  Court  should  be  considered  in  the 
nature  of  a  plea  oi  non  assumpsit  as  to  the  residue  not 
paid  into  Court,  it  would  be  inapplicable  to  a  bill  of  ex- 
change, as  to  which  a  plea  of  non  assumpsit  is  inadmi^si* 
ble ;  and  the  record  would  contain  no  proper  answer  as  to 
the  residue,  unless  there  was  an  allegation  of  some  special 
ground  of  defence  in  that  respect,  as  part  payment,  or 
failure  of  consideration  as  to  part.  It  is,  therefore,  very 
questionable  whether  such  a  plea  would  be  good,  and  also 
questionable  whether  it  is  made  good  by  the  plea  of  pay- 


Johnson. 
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1836.       nietat  into  Court,  on  the  whole  declaration,  of  a  larger  ium 
'  than  the  amount  of  the  bill :  for  so  much  as  would  corer 

JoukDAIN  .•       ,  1         .  .11 

V.  that  amount  is  not  necessanly  to  be  ascribed  to  the  bill. 
We  do  not,  however,  find  it  necessary  to  decide  this  point, 
as  we  are  of  opinion  in  favour  of  the  plaintiff  on  the 
second  ground,  but  shall  permit  the  defendant  to  amend 
his  plea ;  the  objection,  if  it  is  wrong,  may  be  removed  by 
payment  into  Court  of  a  certain  sum  to  cover  the  amount 
of  the  bill  and  interest  The  Court  think  that  the  last 
ground  of  special  demurrer  must  prevail,  and  that  the  se- 
veral demands  on  the  bill  of  exchange  and  for  money  paid, 
lent,  and  advanced,  and  interest,  and  account  stated  in 
the  declaration  in  this  form,  are  to  be  considered  as  dif* 
ferent  counts.  This  declaration  is  framed  in  compliance 
with  the  rule  of  Court,  Trinity  Term  1  Will.  4,  in  which 
the  demands  in  indebitatus  assumpsit,  in  the  form  there 
prescribed,  are  not  treated  as  one  but  several  counts. 
They  are  called  money  counts ;  and,  in  effect,  not  ode 
sum  as  the  amount  of  all  the  demands,  but  several  sums; 
and  not  one  consideration  and  promise,  but  several,  are 
stated,  for  there  is  an  averment  of  a  promise  to  pay  each 
sum  respectively,  in  consideration  of  the  defendants  being 
indebted  in  that  sum.  And  if  the  demands  for  money 
paid,  &c.,  are  to  be  treated  as  one  count,  the  whole  decia* 
ration  must  be  so  considered,  as  the  demand  on  the  bill  of 
exchange  stands  on  no  different  footing  from  those  for 
money  paid,  lent,  goods  sold,  interest,  and  account  stated. 
If  the  concluding  part  contains  but  one  promise,  it  cer-> 
tainly  covers  the  whole  declaration,  and  all  is  one  count. 
We  think,  however,  for  the  reason  above  given,  that  these 
demands  constitute  several  counts,  and  there  will  be  a 
greater  convenience  in  practice  in  so  treating  them ;  as, 
where  the  defendant  means  to  plead  severally  to  each  part 
of  the  declaration,  it  will  be  much  more  concise  and  sinn 
pie  to  designate  such  parts  as  counts ;  in  which  latter  case 
nearly  the  whole  of  the  matter  intended  to  be  answered 
must  be  recited  in  the  preamble  of  the  plea.    The  rule  of 
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Court,  Hilary  Term  4  Will.  4,  orders  thut  where  several  I835. 
debts  are  alleged  in  indebiicUus  asiumpnt  ta  be  due  in 
respect  of  several  mattersi  the  statement  of  each  debt  is  to 
be  considered  as  amounting  to  a  several  count  within 
the  meaning  of  the  rule,  which  forbids  the  use  of  several 
counts,  though  one  promise  to  pay  only  is  alleged  in  cou* 
sideration  of  all  the  debt.  This  rule  has  been,  on  some 
occasions,  considered  as  implying  that  they  are  so  only  for 
this  purpose ;  and  on  the  argument  of  this  case  we  be«> 
lieve  an  intimation  of  opinion  was  given  to  that  effect* 
On  consideration,  however^  we  think  that  it  does  not 
necessarily  follow  from  this  provision  that  they  are  not 
separate  counts  for  other  purposes  also,  when  framed  in 
the  manner  in  which  these  are.  This  clause  meets  ef>ery 
case  of  several  debts,  and  treats  them  as  being  within  the 
rule  forbidding  the  use  of  several  counts;  and  if  a  count 
were  now  to  be  framed,  as  it  used  sometimes  to  be,  on  the 
plan  recommended  by  the  learned  editor  of  Saunders^ 
Vol.  S,  p.  I  SI,  note  (c),  for  money  paid,  &c.,  clearly  stated 
to  form  part  of  an  entire  consideration,  with  one  promise 
only,  still  these  separate  debts  would,  under  this  rule,  be 
deemed  to  be  several  counts,  though  they  might  not  be 
deemed  so  in  pleading.  For  these  reasons,  we  think  that 
the  demurrer  must  prevail;  but  it  is  a  case  in  which, 
undoubtedly,  the  defendant  must  have  liberty  to  amend. 

Leave  to  amend.  > 


GqpsoN  5.  Freeman^^  p 

JL  ALFOURD,  Serjt.,  moved  that  judgment  of  nonsuit  A  plaintiff;  ad- 
might  be  entered  up  without  costs,  in  pursuance  of  tlie  is  nonsuited,  is 

DOW  liable  to 
costs,  under  the 
3  &  4  Will  4,c.  42,  s.  31,  unless  he  can  establish  a  clear  case  of  exemption,  by  shewing  that  he  ha» 
made  due  inquiries,  and  that  the  defendant  has  been  guilty  of  some  miscoDduct,  by  withholding 
information  when  applied  to. 
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}^^  S  &  4  Will.  4,  c.  42^  8.  SI ,  under  these  drcumstances :— The 
plaintiiFsued  as  administrator  of  one  MUUngton^  deceased, 
for  the  use  and  occupation  by  the  defendant  of  a  farm  be- 
longing to  the  intestate.  At  the  trial,  the  plaintiff  proved 
the  occupation  by  the  defendant,  and  the  yearly  value  of 
the  farm  as  claimed  in  the  particulars.  The  defendant,  in 
answer,  put  in  receipts,  from  which  it  appeared  that  the 
rent  had  been  paid,  and  was  also  much  less  in  amount  than 
the  rent  which  was  claimed.  The  plaintiff  was  thereupon 
nonsuited.  From  the  affidavits  in  support  of  the  rule  it 
appeared,  that  administration  had  been  granted  to  the 
plaintiff  as  a  crediV>r  of  the  intestate,  that  he  believed 
the  rent  claimed  was  really  due,  and  that  he  had  been  so 
informed  by  the  widow  of  the  intestate,  who  was  also  the 
defendant's  sister,  and  that  the  production  of  the  receipts 
at  the  trial  was  a  surprise  upon  him,  as  he  knew  nothing 
of  them.  It  did  not  appear  that  any  application  had  been 
made  to  the  defendant.  Ly$on$  v.  Barrow  (a),  Wilkinson 
V.  Edwards  (&),  and  Souihgate  v.  Crowley  (c),  were  re- 
ferred to;  and  it  was  urged  that  the  defendant,  by  with- 
holding from  the  plaintiff  all  knowledge  of  the  receipts, 
had  been  the  cause  of  the  expenses  incurred. 

Lord  Abikoer,  C.  B. — There  is  an  inconvenience  in 
calling  upon  the  Court  on  every  occasion  to  exercise  an 
equitable  discretion  as  to  costs.  The  act  was  passed  for 
the  benefit  of  defendants ;  and  unless  we  see  clearly  that 
they  have  forfeited  the  right  which  the  act  gives  to  them, 
we  ought  not  to  interfere. 

Parke,  B. — The  act  throws  the  burden  of  establishing 

(a)  Ante,Vol.  2, 807;  4  Moo.  &         (c)  I  Bing.  N.  C.  618 ;  1  Scott, 

Sc.  463 ;  10  Bing.  563,  S.  C.  374 ;  ante,  Vol.  3,  p.  386,  nom.. 

{h)  Ante,  Vol.  3,  p.  137;  1  Bing.  Brown  v.  Crowley. 
N.C.  30i ;  1  Scott,  173,  S.C. 
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an  exemption  from  costs  on  the  plaintiff,  and  he  ought  to 
make  out  his  title  to  relief  very  clearly.  If  it  had  appeared 
that  the  plaintiff  had  applied  to  the  defendant  to  ascertain 
whether  the  rent  was  due,  and  whether  he  had  any  re- 
ceipts, and  the  defendant  had  refused  to  give  any  informa- 
tion^ and  so  vexatiously  induced  the  plaintiff  to  proceed 
with  the  action,  the  case  might  have  been  different ;  but 
as  it  does  not  appear  that  the  defendant  has  been  guilty 
of  any  misconduct,  I  think  he  ought  to  have  the  costs  of 
this  action,  to  which  it  appears  he  was  not  liable. 

Ald£rson  and  Gurney,  Bs.,  concurred. 

Rule  refused. 


Tabram  r.  Warren. 

XHIS  was  an  action  by  an  attorney  for  his  bill  of  costs.  An  attorney  it 
and  for  money  lent — Plea,  never  indebted.  The  cause  ^^„  from  ra 
was  tried  before  the  under-sheriff  of  Cambridgeshire.  The  |n«>Went  coitt 

o  incurred  in  en- 

bill  of  costs  of  the  plaintiff,  as  attorney,  amounting  to  7Z.  deiTouring  to 

odd,  was  incurred  in  endeavouring  to  procure  an  advance  of  the  latter, 

of  money  for  the  defendant,  for  which  purpose  the  plaintiff  j^^^ion  " 

bad  endeavoured  to  sell  some  property  of  the  defendant  "<^  taking  the 

beneStofthe 

while  he  was  in  gaol  and  taking  the  benefit  of  the  Insol-  act,  if  done 
vent  Act,  but  failed;  he  ultimately  effected  a  mortgage  to  theinMivent 
another  attorney  of  the  Insolvent  Court,  for  23/.,  part  of  J^f,J^„^j 
which  went  to  pay  a  debt  then  due  from  the  defendant  to  from  it. 
the  plaintiff;  but  the  deed  was  afterwards  ordered  by  the 
Insolvent  Court  to  be  delivered  up.    The  plaintiff  having 
proved  his  retainer  by  the  defendant,  it  was  objected, 
that  the  disposal  of  his  property  by  an  insolvent,  while 
he  is  taking  the  benefit  of  the  act,  was  a  fraud  upon  the 
Insolvent  Act;  and  that,  as  the  plaintiff  was  party  to  the 
fraud,  he  was  not  entitled  to  recover.     There  was -also 
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ldd&        acme  slight  evidence  of  a  loan  of  numey.    The  plainiiff* 
was  nonsuited. 

Biggs  Andrews  obtained  a  rule  nisi  to  set  aside  the 
nonsuit,  against  which 

Kelly  now  shewed  cause,  and  contended  that  an  in- 
solvent,  after  petitioning  the  Insolvent  Court,  could  not 
sell  or  make  away  with  his  property,  without  violating  the 
act.  He  adopted  the  same  line  of  argument  as  he  used 
on  a  former  occasion,  when  this  Court  set  aside  a  cognovit 
given  to  the  plaintiff  under  similar  circumstances  (a). 

Biggs  Andrews,  in  support  of  the  rule. — ^All  that  the 
act  requires  is,  that  the  insolvent  shall  give  up  his  pro- 
perty. It  does  not  necessarily  follow,  that  an  attempt  by 
an  insolvent  to  sell  his  property  should  operate  as  a  fraud 
upon  the  creditors ;  it  may  be  an  advantageous  sale,  and 
if  the  creditors  think  proper  to  avail  themselves  of  it,  they 
may  do  so*  At  all  events,  even  if  the  sale  is  void,  it  does 
not  follow  that  the  attorney  is  not  entitled  to  recover  for 
work  done  at  the  request  of  the  insolvent. 

AxoBRSON,  B.—The  32nd  section  (6)  rather  shews, 
that,  under  certain  circumstances,  a  sale  by  an  insolvent 
of  bis  property  may  be  good. 

Parke,  6. — The  only  question  under  the  plea  wa^, 
whether  the  skill  of  the  plaintiff  was  not  of  some  use  to 
the  defendant,  and  whether  he  did  not  act  bond  fide. 

Lord  Abinoer,  C.  6. — I  think  the  nonsuit  cannot  be 
supported. 

BoLU^ND,  B.,  concurred* 

Rule  absolute  for  a  new  trial, 
(a)  S^e  Talram  ?.  Freeman^  ante,  Vol.  2,  p  375.    (6)  7  Geo.  4,  c«  67. 


gone 
known  to  the 
defendant 
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1835. 

Wain  WRIGHT  r.  Bland  and  Others. 

XHE  Attorney-General  (Sir  J.  Campbell)  moved  to  a  motion  for 
aUy  the  proceedings  in  thia  action  until  the  plaintiff  should  ^'^mnit  be 
rive  security  for  coats^  under  these  circumstances : — ^This  "■<*«  ","®*P 

^  'f  '  as  possible  after 

action  was  brought  by  the  executor  of  a  lady  deceased,  the  fact  of  the 

to  recover  the  amount  of  a  policy  on  her  life.    The  de-  goneabroarHf 

fendantSj  who  were  three  of  the  directors  of  the  Imperial 

Life  Insurance  Company^  defended  the  action,  on  the 

ground  that  there  was  a  fraudulent  misrepresentation  of 

the  interest  of  the  insurer.     The  cause  came  on  for  trial, 

but  the  jury,  not  being  able  to  agree,  were  by  consent 

discharged  from  giving  a  verdict.   The  plaintiff  afterwards 

gave  a  fresh  notice  of  trial.    The  aflSdavits  stated,  that 

the  plaintiff  had  been  accused  of  two  forgeries  of  powers 

of  attorney,  and  that  the  plaintiff  was  not  entitled  to  any 

property  as  executor,  and  had  since  left  the  country,  with 

the  intention  of  avoiding  those  charges.     In  answer  to  an 

inquiry  by  the  Court,  it  was  admitted  that  the  plaintiff 

was  known  to  have  gone  away  before  the  trial.     But  it 

was  contended,  that,  under  the  circumstances,  the  new 

trial  must  be  looked  upon  as  a  fresh  action ;  and  Seeley 

V.  Powers  (a)  was  referred  to,  for  the  purpose  of  shewing 

that  the  costs  of  the  first  trial  would  not  be  dependent  on 

the  second ;  and  the  present  motion  only  had  in  view  the 

costs  of  the  second  trial. 

Lord  Abinoer,  C.  B. — I  understand  it  to  be  admitted, 
that  proceedings  have  been  taken  in  this  cause  since  the 
defendants  knew  that  the  plaintiff  had  gone  to  reside 
abroad.  According  to  the  general  rule,  therefore,  thia 
application  would  be  too  late.  It  is,  however,  urged^  that 
the  circumstance  of  the  jury  having  been  discharged,  takes 

(a)  Ante,  Vol.  3,  p.  372 ;  and  see  Porter  v.  Cooper^  lb.  p.  662. 


Bland. 
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this  case  out  of  the  ordinary  rule;  but  that^  I  thiok, 
makes  no  difference. 

Parke,  B. — I  am  of  the  same  opinion.  The  rule  of 
Hilary  Term  2  Will  4,  s.  98,  provides,  that  ''  an  appli- 
cation to  compel  the  plaintiff  to  give  security  for  costs 
must,  in  ordinary  cases,  be  made  before  issue  joined*** 
This  being  made  after  that  time,  the  Court  ought  to  be 
satisfied  that  the  defendants  were  not  previously  aware 
that  the  plaintiff  had  gone  to  reside  abroad,  otherwise  ex- 
pense may  have  been  unnecessarily  incurred,  as  the  plain- 
tiff might  have  thought  proper  to  withdraw  a  juror. 

Alderson,  B. — ^I  also  think  that  the  rule  must  be 
refused.  De  BelUAx  v.  Wqterpark  (a),  and  Duncan  ▼• 
Stint  (b),  are  express  authorities  that,  when  such  a  motion 
is  made  after  plea,  the  defendant  must  shew  by  affida- 
vit that  he  was  ignorant  of  the  plaintiff's  having  gone 
abroad  when  he  pleaded.  The  principle  of  those  cases 
applies  to  the  present. 

GuRNEY,  B.,  concurred. 

Rule  refused. 

(a)  1  B.  &  Aid.  702. 
(b)  lb. ;  and  see  Brown  v.  Wright,  ante.  Vol.  1,  p.  95,  S.  P. 


MICHAELMAS  TEKM|  6  WILL.  IV. 


IN  THE  EXCHEQUER  CHAMBER. 


Easton  r.  Pratchbtt. 
(In  error  from  the  Court  of  Exchequer.) 

A.  WRIT  of  error  was  brought  upon  the  judgment  of  to  an  aedon  » 
this  Court  in  the  above  case  (a).  l^^^y'itt 

indorsee  igaiott 

CowUng,  for  the  plaintiflT  in  error/contended  that  the  |^J^^^ 
plea  was  bad,  because  it  merely  alleged  that  there  was  no  defendant 

,  /  o  pleaded  that 

consideration  for  the  indorsement^  and  that  the  plea  ought  he  indoned 
to  have  alleged  that  there  was  no  consideration  for  the  pUntiirwithoat 


promise.     He  cited  Sowerby  v.  Butcher  (6),  and  Stephens  ~*!V  ^' 

V.  Wilkinson  (c).    He  admitted  that  the  objection  arising  oonndention : 

from  the  words  "  had  and  received"  in  the  plea  was  cured  piunturtook 

by  the  verdict  lr.*::f?,r, 

plea.    After 

Crompion,  coii/rd.— The  promise  stated  in  the  declara-  ^^^l  1^* 
tion  is  merely  an  inference  of  law  from  the  facts  there  p^wntiff  moved 

for  judgment 

Stated.   It  is  necessary  that  there  should  be  a  consideration  non  obitmiu 
to  support  the  promise.     The  jury^  by  finding  the  truth  account  ofAe 
of  the  plea,  have  in  fact  found  that  there  was  no  consider-  j?«»^««>cy  of 

'^      '  the  plea: — 

ation  for  the  promise.  Held,  that  the 

plea  was  good 
after  TerdTct, 

Lord  Denman,  C.  J.— The  jury  having  found  that  ^^^^^J^^^ 

there  was  no  consideration  for  the  defendant's  indorse-  jected  to  on  spe- 
cial demurrer. 
Held  aljo,  upon 

error  brought  in  the  Exchequer  Chamber,  that,  after  the  finding  of  the  jury,  it  muit  be  taken  that 

there  was  no  oonaideration  for  the  defendant's  promise  binding  in  law,  and  that  the  judgment  for 

the  defendant  ought  to  be  affirmed. 

(a)  See  Eatton  v.  Pratchet,  snte,         (b)  2  Cr.  &  M.  368. 
Vol.  3,  p.  472.  («)  2  B.  &  Ad.  326. 

VOL.  IV.  O  O  D.  P.  C. 
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1835.        ment,  there  is  an  end  of  the  case.   Even  if  there  had  been 
"  an  express  promise  to  pay  this  bill,  yet,  there  being  no 

*.  consideration  for  that  promise,  it  could  not  be  binding. 

It  is  a  mere  fallacy  to  say  that  the  liability  of  the  acceptor 
can  be  any  new  consideration.  After  the  finding  of  the 
jury,  it  must  be  taken  that  there  is  no  consideration  bind- 
ing in  law,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed  (a)« 

(a)  This  case  Is  also  reported  ia  2  C.  M.  &  R.  642. 


BNJ>  OF   MICHAELMAS  TERM. 


551 


KING  S  BENCH  PRACTfCE  COURT. 


f^m  "fSmn^ 


IN  THE  SIXTH  YfiAR  OF  THE  REIGN  OF  WILLIAM  IV. 


MEMORANDA. 

Jl  he  Lords  Commissioners  resigned  the  Great  9eal  1836. 
during  this  Termi  and  it  was  ddivered  to  the  Right  Ho- 
nourable Sir  C.  C.  Pepys,  Master  of  the  Rolls,  as  Lord 
Chancellor ;  and  he  was  raised  to  the  peerage  by  the  titld 
of  Baron  Coitenham,  of  Cottenfiam,  in  the  county  of  Com- 
bttdge. 

Hentg  BickersietA^  Esquire,  K.  C,  was  appoint^ 
Master  of  the  Rolls,  and  created  a  peeir'  bf  the  titte  of 
Baron  Langdale,  of  Langdedcy  in  the  cciimty  of  West- 
moreland. 

Their  Lordships  took  their  seati^  in  their  resfpectiT^ 
Courts  on  Tuesday^  the  19th  of  January. 


REGUL^  GENERALES. 

I.  Whereas,  by  the  stat.  4  Hen.  4f,  c  18,  it  was 
enacted,  '*  That  all  the  attorneys  shall  be  examined  by 
the  Juaticea,  and  by  their  discretion  their  names  put  on 
the  roll,  and  they  that  be  good-  and  vertuoua  and  of  good 
fame  shall  be  received  and  sworn  well  and  truly  to  serve 

oo  2 
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1836.        in  their  offices.*'     And  whereas  by  the  stat.  3  Jac.  I, 
c.  7,  8.  2f  it  was  enacted,  '*  That  none  shall  from  hence- 
forth be  admitted  attorneys  in  any  of  the  King's  Courts 
of  Record  but  such  as  have  been  brought  up  in  the  same 
Courts  or  otherwise  well  practised  in  soliciting  of  causes, 
and  have  been  found  by  their  dealings  to  be  skilful  and 
of  honest  disposition,  and  that  none  be  suffered  to  solicit 
any  cause  or  causes  in  any  of  the  Courts  aforesaid  but 
only  such  as  are  known  to  be  men  of  sufficient  and  honest 
disposition.**    And  whereas  by  a  rule  made  in  Michael- 
nuis  Term,  1G54,  in   the  Courts  of  Kinf^s  Bench  and 
Common  Pleas,  it  was  ordered  that  the  Courts  ''  should 
once  in  every  year  in  Michaelmas  Term  nominate  twelve 
or  more  able  and  credible  practisers,  to  continue  for  the 
ensuing  year,  to  examine  such  persons  as  should  desire 
to  be  admitted  attorneys,  and  appoint  convenient  times 
and  places  for  the  examination :  and  the  persons  desiring 
to  be  admitted  were  first  to  attend  with  their  proofs  of 
service,  then  to  repair  to  the  persons  appointed  to  exa- 
mine, and,  being  approved,  to  be  presented  to  the  Court 
and  sworn.**    And  whereas  by  the  stat  2  Geo.  2,  c.  23,  s. 
2,  it  was  enacted,  "  That  the  Judges,  or  any  one  or  more 
of  them,  should,  and  they  were  thereby  authorized  and 
required,  before  they  should  admit  such  person  to  take 
the  oath,   to  examine   and  inquire,  by  such  ways  and 
means  as  they  should  think  proper,  touching  his  fitness 
and  capacity  to  act  as  an  attorney:  and  if  such  Judge  or 
Judges  respectively  should  be  thereby  satisfied  that  such 
person  is  duly  qualified  to  .be  admitted  to  act  as  an  attor- 
ney, then,  and  not  otherwise,  the  said  Judge  or  Judges 
of  the  said  Courts  respectively  should,  and  they  were 
thereby  authorized,   to   administer  to  such    persons  the 
oath  thereinafter  directed  to  be  taken  by  attorneys :  and 
after  such  oath  taken,  to  cause  him  to  be  admitted  an 
attorney  of  such  Court  respectively.**     And  whereas  in 
order  to  carry  the  last-mentioned  statute  more  fully  into 
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effects  it  is  expedient  annually  to  appoint  examiners, 
subject  to  the  control  of  the  Judges  in  manner  herein- 
after mentioned,  It  is  Ordered,  that  the  several  Masters 
and  Prothonotaries  for  the  time  being  of  the  Courts  of 
King's  Bench  f  Common  Pleas,  or  Exchequer  respectively, 
together  with  twelve  attorneys  or  solicitors,  be  appointed, 
by  a  rule  of  Court  in  Easter  Term  in  every  year,  to  be 
examiners  for  one  year :  any  five  of  whom  (one  whereof 
to  be  one  of  the  said  Masters  or  Prothonotaries)  shall  be 
competent  to  conduct  the  examination ;  and  that  from 
and  after  the  last  day  of  next  Easter  Term,  subject  to 
such  appeal  as  hereinafter  mentioned,  no  person  shall  be 
admitted  to  be  sworn  an  attorney  of  any  of  the  Courts, 
except  on  production  of  a  certificate  signed  by  the  major 
part  of  such  examiners  actually  present  at  and  conducting 
bis  examination,  testifying  his  fitness  and  capacity  to  act 
as  an  attorney ;  such  certificate  to  be  in  force  only  to  the 
end  of  the  Term  next  following  the  date  thereof,  unless 
such  time  shall  be  specially  extended  by  the.  order  of  a 
Judge. 

9 

2.  It  is  further  Ordered,  that  the  examiners  so  to 
be  appointed  shall  conduct  the  said  examinations  under 
regulations  to  be  first  submitted  to  and  approved  by 
the  Judges. 

3.  And  it  is  further  Ordered,  that  in  case  any  person 
shall  be  dissatisfied  with  the  refusal  of  the  examiners  to 
grant  such  certificate,  he  shall  be  at  liberty  to  apply  for 
admission  by  petition  in  writing  to  the  Judges,  to  be 
delivered  to  the  clerk  of  the  Lord  Chief  Justice  of 
the  Court  of  King's  Bench,  upon  which  no  fee  or  gra- 
tuity shall  be  received,  which  application  shall  be  heard 
in  Serjeants*  Inn  Hallf  by  not  less  than  three  of  the 
Judges. 

4.  And  whereas  the  Hall  or  building  of  the  Incorpo- 
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1696.  rated  Law  Society  of  the  United  Kingdom,  in  Chancery 
Lane^  will  be  a  fit  and  convenient  place  for  holding  the 
said  examination,  and  the  said  Society  have  consented  to 
allow  the  same  to  be  used  for  that  purpose :  It  is  further 
Ordered,  that  until  further  order  such  examinations  be 
there  held  on  such  days^  being  within  the  last  ten  days  of 
every  Term,  as  the  said  examiners  or  any  five  of  them 
shall  appoint ;  and  that  any  person  not  previously  ad- 
mitted an  attorney  of  any  of  the  three  Courts,  and  de- 
sirous of  being  admitted,  shall,  in  addition  to  the  notices 
already  required,  give  a  term's  notice  to  the  said  exa- 
miners of  his  intention  to  apply  for  examination,  by 
leaving  the  same  with  the  secretary  of  the  said  Society 
at  their  said  Hall,  which  notice  shall  also  state  his  place 
or  places  of  residence  or  service  for  the  last  preceding 
twelve  months ;  and  in  case  of  application  to  be  admitted 
on  a  refusal  of  the  certificate,  shall  give  ten  days*  notice, 
to  be  served  in  like  manner,  of  the  day  appointed  for 
hearing  the  same. 

5.  And  it  is  further  Ordered,  that  three  days  at  the 
least  before  the  commencement  of  the  Term  next  preced- 
ing that  in  which  any  person  not  before  admitted  shall 
propose  to  be  admitted  an  attorney  of  either  of  the 
Courts,  he  shall  cause  to  be  delivered  at  the  Master's  or 
Prothonotary's  office,  as  the  case  may  be,  instead  of 
affixing  the  same  on  the  walls  of  the  Courts  as  now  re- 
quired, the  usual  written  notices,  which  shall  state,  in 
addition  to  the  particulars  now  required,  his  place  or 
places  of  abode  or  service  for  the  last  preceding  twelve 
months ;  and  the  Master  or  Prothonotary,  as  the  case  may 
be,  shall  reduce  all  such  notices  as  in  this  rule  first 
mentioned  into  an  alphabetical  table  or  tables  under  con* 
venient  heads,  and  affix  the  same,  on  the  first  day  of 
Term,  in  some  conspicuous  place  within  or  near  to  and  on 
the  outside  of  each  Court. 
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.  G.  And  whereas  it  is  expedient  that  upon  the  re-admis-  1896. 
0|on  of  attCHrneyg  the  Judges  should  have  further  means  of 
inquiring  as  to  the  circumstances  under  which  persons 
applying  to  be  re-admitted  discontinued  to  practisci  and 
as  to  their  conduct  and  employment  during  the  time  of 
such  discontinuance,  It  is  further  Ordered,  that  at  the 
time  of  giving  the  usual  notice  of  the  intention  to  apply 
for  such  re-admission,  the  party  shall  cause  to  be  filed  the 
affidavit  on  which  he  seeks  to  be  re-admitted^  with  the 
Master  or  Prothonotary,  as  the  case  may  be;  which  affi- 
davit shall  contain,  in  addition  to  the  particulars  now  re- 
quired, a  stiilement  of  his  place  or  places  of  abode  during 
the  last  preceding  year ;  and  such  person  shall  also  at  the 
same  time  cause  to  be  left  a  copy  of  such  affidavit  with 
the  clerk  of  the  Lord  Chief  Justice  of  the  Court  of 
King^s  Bench;  and  the  rule  for  the  re-admission  of  such 
person  shall  be  drawn  up  on  reading  such  affidavit,  and 
also  an  affidavit  of  such  copy  having  been  left  in  com- 
pliance with  this  rule. 

{Signed  by  all  the  Judges.) 


I^VhERE AS  by  the  act  of  the  3  &  4  WiU.  4,  c.  42,  s.  43, 
it  is  enacted,  that  none  of  the  several  days  mentioned  in 
the  statute  passed  in  the  sessions  of  Parliament  holden  in 
the  5th  and  6th  year  of  the  reign  of  King  Edward  the  6th, 
intituled,  **  An  Act  for  keeping  Holidays  and  Fasting 
Days^"  shall  be  kept  or  observed  in  the  Courts  of  Com- 
mon Law,  or  in  the  several  offices  belonging  thereto,  ex- 
cept Sundays^  the  day  of  the  Nativity  of  our  Lord^  and  the 
three  following  days,  and  Monday  and  Tuesday  in  Baiter 
week:  It  is  hereby  Ordered,  that  henceforth,  in  addition 
to  the  said  days,  the  following  and  none  other  shall  be  ob- 
served or  kept  as  holidays  in  the  several  offices  belon^pg 
to  the  SHid  Courts,  y\z.—Good  Friday  and  Easter  Eve, 
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and  such  of  the  five  daya  following  aa  may  not  fail  in  the 
time  of  tenui  but  not  otherwise :  the  Birthday  of  our  Lord 
the  King^  the  Birthday  of  our  Lady  the  Queent  the  day  of 
the  Aecesrian  of  our  Lord  the  King,  Whit  Monday,  and 
WhH  Tuesday. 

(Signed  by  all  the  Judges.) 


In  order  to 
obtain  an  at* 
tachment  for 
nonpayment  of 
coata,  the  rule 
for  the  payment 
of  ihem,  aa  well 
aa  the  role  nisi 
tot  an  attach- 
ment for  non- 
payment, matt 
be  penonally 
•erred. 


BiRKET  V.  Holme. 

JjjLARTIN  moved  to  make  a  rule  absolute,  for  an  at- 
tachment for  nonpayment  of  costs.  He  thought  it  necea- 
sary  to  inform  the  Court  that  there  had  been  no  personal 
service  of  the  rule  nisi.  He  was  aware  that  the  case  of 
StuneU  V.  Tower  (a)  had  decided  that  an  attachment 
for  nonpayment  of  costs  can  only  be  granted  on  an  affi- 
davit of  personal  service ;  and  that  the  cases  of  Green  v. 
Prosser  (6),  and  AlUer  v.  Newton  (c),  were  thus  over- 
ruled.  But  that  case  was  a  decision  only  as  to  the 
service  of  the  rule  for  payment  of  costs;  and  therefore 
was  distinguishable  from  the  present^  where  the  rule  niei 
for  the  attachment  had  not  been  personally  served.  In 
the  present  case  the  rule  had  been  left  with  the  clerk  of 
the  defendant  at  his  residence,  as  several  attempts  to 
serve  him  personally  had  been  made  without  effect.  It 
was  also  swomi  that  the  defendant  was  keeping  out  of 
the  way,  to  avoid  being  served.  There  could  be  no  reason 
why  the  rule  under  these  circumstances  should  be  con- 
sidered as  different  from  any  other  rule  msi  which  it  waa 
sought  to  serve.    He  cited  Levy  v.  Duncombe  (6). 

PattesoNi  J. — I   know  that    some  time  rince    cases 
were  decided,  in  which  it  was  .held  that  strictly  personal 


(a)  Ante,  Vol.  2,  p.  673. 
{h)  Ante,  Vol.  2,  p.  99. . 


(e)  Ante,  Vol.^2,  p.  682. 
(lO  Ante,  VoL  3,  p.  447. 
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serrioe  was  not  necessary,  where  it  was  clear  that  the  de-        18d6. 
fendant  was  keeping  out  of  the  way,  to  avoid  being       bi&kkt 

served.    They  have  however  been  since  considered^  and  »• 

H014M1. 
it  has  been  determined  that  the  service  must  be  strictly 

personal.  There  is  no  distinction  between  a  rule  for  pay- 
ment of  costs,  and  a  rule  msi  for  an  attachment.  I  can- 
not grant  a  rule  absolute. 

Rule  refused. 


Balson  v.  Msogat. 

AHAW  shewed  cause  against  a  rule  nUi  obtained  by  J.  The  mere  fltct 
Hildyardt  for  discharging  a  rule  directed  to  the  sheriff,  qu^ng'the  "^ 
requiring  him  to  return  a  writ  of^.  fa*    The  grounds  on  f^*"*  ^  ^^ 
which  it  was  sought  to  discharge  the  rule  to  the  sheriff  were  pirttcuiar  offi-  , 
that,  when  the  writ  ofji.fa.  was  delivered  to  the  sheriff,  the  constitate  the 
plaintiff  requested  a  particular  officer  to  be  employed  to  ex-  ^nff*,^'^!^ 
ecute  the  writ ;  and,  secondly ^  that  the  plaintiff  had  entered  render  him  the 

,  ,  pUintiff't  agent. 

into  a  compromise  with  the  defendant,  through  the  me-  The  fact  ofa 
dium  of  the  officer.     In  answer  to  the  rule  it  was  con-  ^^^  ^y^^ 
tended,  that  the  mere  request  that  a  particular  officer  ^^^^^^^^ 
might  be  employed  to  execute  the  writ,  did  not  constitute  by  Uie  landlord, 
him  a  special  bailiff  of  the  plaintiff,  so  as  to  relieve  the  the  sheriff  fn>m 
sheriff  from  the  duty  of  returning  the  writ.    In  answer  to  JJjjjJJf*^,^  ^' 
the  second  ground  for  supporting  the  rule,  it  was  shewn  torn  to  a  writ 
by  the  affidavits,  that  the  plaintiff  was  no  party  to  any 
arrangement  between  the  defendant  and  the  officer.    It 
was  moreover  shewn,  that  after  the  seizure  had   been 
effected,  and  the  goods  sold,  the  officer  had  refused  to 
pay  over  the  proceeds,  unless  he  was  allowed  to  deduct 
out  of  them  the  amount  of  rent,  which  a  notice  from  the 
landlord  stated  to  be  due.    Under  these  circumstances 
there  could  be  no  reason  for  not  calling  on  the  sheriff  to 
return  the  writ. 

.    <7.  Hildyard  was  heard  in  support  of  the  rule. 
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1836.  CoLBRiDGE,  J. — I  am  cf  opinion  that  this  mle  riiouU 

be  discharged.  It  was  obtained  on  two  grounds.  The 
first  was,  that  the  sheriff  could  not  be  called  upon  to 
return  the  writ,  because  tiie  plaintiff  had  appointed  a 
special  bailiff.  If  he  was,  the  sheriff  could  not  be  made 
responsible  for  his  acts,  because  he  had  become  the  agenC 
of  the  plaintiff.  But  I  do  not  think  that  the  mere  re- 
quest to  the  sheriff  to  deliver  his  warrant  to  a  particular 
person,  is  sufficient  to  constitute  the  officer  the  plaintiff's 
special  bailiff;  because  we  know,  in  point  of  practice,  that 
particular  bailiffs  are  employed  by  certain  attorneys  to 
perform  all  the  business  of  their  office.  The  second 
ground  is,  that  a  compromise  has  been  effected  between 
the  plaintiff  and  the  defendant.  I  do  not  think  the  fact 
of  a  compromise  is  sufficiently  made  out.  And  if  it  were 
so,  the  sheriff  would  not  be  prejudiced,  and  there  would 
be  no  reason  for  his  not  returning  the  writ.  Then,  as  to 
the  landlord's  claim ;  if  be  had  a  right  to  this  rent,  the 
sheriff  might  pay  it  or  not,  and  shew  it  in  his  return.  I 
do  not  say  what  that  return  must  be.  The  sheriff  must 
judge  of  that.  The  present  rule  must  l>e  discharged  with 
costs. 

Rule  discharged  with  costs. 


Harrison  v.  Forster. 

The  Court  will  JUURLSTONE  moved  for  a  rule  to  shew  cause  why 
restrain  a  sheriff  ^^^  sheriff  should  not  be  restrained  in  this  case  from 
SilriiTed  ^^^8  certoin  goods  which  had  been  seized  upder  a/./o., 
by  him  under  a   on  giving  an  indemnity  to  the  satisfaction  of  the  Master. 

jLJa,,  on  an         _,  i.       . 

offer  of  in-         1  he  apphcation  was  at  the  instance  of  a  third  person, 

fhwT^^rlJn*  ^^^  ^**^  c'^'"^  ^o  t'^e  goods.  On  finding  they  had  been 
cUummg  the       seized,   together   with  the  goods  of  the  defendant,  and 

that  the  sheriff  was  about  to  sell,  notice  was  given  to  him 
that  they  were  the  goods  of  the  third  person,  and  an  offer 
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was  made  by  the  elaimant  to  gire  security  to  the  sheriff        18d6. 
by  way  of  indemnity,  if  he  would   not  sell.     This  in-      "    "     " 
demnityhe  had  refused  to  accept^  and  insisted  on  pro-  «• 

oeeding  with  the  sale  of  the  goods.  It  appeared  that  among 
the  goods  in  question  was  a  Bible^  containing  a  family 
pedigree;  and  it  was  submitted i  that  as  this  would  fetch 
little  or  nothing  at  the  salci  and  was  of  great  value  to  the 
owner,  the  case  required  the  interference  of  the  Court, 
since  if  the  claimant  brought  his  action,  a  jury  could  not 
weO  estimate  the  damage  he  might  sustain  by  the  loss  of 
this  Bible. 

Pattbson,  J. — ^The  sheriff  has  a  right  to]  sell,  if  he 
thinks  proper,  in  obedience  to  the  exigency  of  the  writ ; 
and  if  he  chooses  to  accept  of  the  indemnity  of  the  plain- 
tiff instead  of  any  other  person,  I  cannot  interfere  to 
restrain  him. 

Rule  refused. 


Douglas  r.  Winn. 

frlGHTMAN  shewed  cause  against  a  rule  obtained  by  By  the  pnecke 
AddUan,  for  judgment  as  in  case  of  a  nonsuit.  It  was  a  ^Jj^*  ^'TSLdk 
country  cause,  and  issue  was  joined  in  Trinity  Term  last,  ^^«  piaintis;  in 
and  no  notice  of  trial  was  given  for  the  following  assizes  has  the  whole  ' 
in  the  county  palatine  of  Lancaster,  the  venue  being  in  ^^gtil^i^"^' 
that  county.    The  defendant  in  the  present  case,  it  was  ''Wc^w'tt*** 

,    ,  ,     .         .  joined,  to  give 

contended,  was  too  early  in  his  application.     It  being  a  notice  of  trial, 
country  cause^  the  plaintiff  was  not  bound  to  give  notice 
of  trial  for  the  assizes  immediately  succeeding  the  term  ^ 
in  which  issue  was  joined.  He  cited  HaU  v.  Buchannan  (a), 
where  it  was  held,  that,  by  the  practice  of  the  Court  of 
King*s  Bench,  the  plaintiff  is  not  bound  to  give  notice  of 

(a)  2T.  R.  p.  734;  2  Tidd,  Prac.  p.  764,  ed.  9. 
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trial  till  the  term  after  that  in  which  issue  is  joined.  If 
notice  of  trial  had  been  given,  and  the  plaintiff  had  made 
default  in  proceeding  to  trial  pursuant  to  the  notice,  the 
case  would  have  been  different.  As  it  was,  the  applica- 
tion was  too  early,  and  therefore  the  present  rule  must  be 
discharged. 


Addison  referred  to  the  case  of  Framptan  ▼•  Payne  (a), 
in  which  it  was  held,  that  where  issue  is  joined  early  in  a 
term,  notice  of  trial  must  be  given  in  the  same  term. 
Here,  issue  had  been  joined  early  enough  to  give  notice 
of  trial  at  the  last  summer  assizes ;  and  the  plaintiff  not 
having  done  so,  the  defendant  was  entitled  to  judgment 
as  in  case  of  a  nonsuit. 

Coleridge,  J. — The  case  of  Hall  v.  Buchannanf 
which  was  decided  on  the  practice  of  this  Court,  must 
regulate  my  decision.  I  think  the  present  rule  ought  to 
be  discharged ;  and  the  costs  made  costs  in  the  cause. 

Rule  discharged  accordingly. 
(a)  1  H.  Blac  p.  65. 


In  order  to  ob' 
tain  a  defen- 
dant's dii- 
charge,  under 
the  48  G90.  S, 
c.  123,  the  ser- 
vice of  the 
notice  of  appli- 
cation muat  be 
on  the  plaintiff 
himself,  and  not 
on  Us  attorney. 


Gordon  v.  Twine. 
PeTERSDORFF  moved  to  discharge  a  defendant  out 


of  custody,  under  the  48  Geo.  3,  c.  123,  he  having 
mained  for  twelve  successive  calendar  months  in  execu- 
tion for  a  debt  not  exceeding  SO/.  The  aflSdavit  on  which 
he  moved,  stated  the  service  of  the  notice  to  have  been 
on  the  attorney  of  the  plaintiff. 

Coleridge,  J. — That  is  not  a  sufficient  service.    That 
was  decided  as  long  ago  as  the  case  of  Kelly  v.  Dickinson 
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and  another  (a).    It  was  there  deterniinedi  that  aerrice         1836. 
on  the  mttoraey  is  not.suiBcient^  on  a  technical^  thought 
as  it  appears  to  me,  on  a  right  ground ,  namely,  that  the 
attorney's  authority  is  determined  with  the  judgment. 
The  service  must  be  on  the  plaintiff  himself. 

Rule  discharged, 
(a)  Auto,  Vd.l,p.646. 


SilUTTLEWORTU  V.  ClARK* 

JL  HIS  was  a  sheriff's  rule  under  the  Interpleader  Act  where  the 
— iV.  Clarke  appeared  for  the  sheriff.— No  one  appeared  ^^i^'he'fa. 
for  the  claimant  on  the  goods  seized.  terpieader  Act 

doef  not  pny 
co$t8,  and  the 

Addison^  who  appeared  on  the  part  of  the  execution  ^almant  doee 

not  appetTi  the 

creditor,  applied  to  have  the  claim  barred,  pursuant  to  Court  wUi  not, 
the  3rd  sect,  of  the  1  &  2  fTtlL  4,  c-  58,  and  that  the  claim-  Z^X^^ ""' 
ant  should  pay  the  execution  creditor  his  costs  of  appear-  ^"?®  order  ttio 
ing  on  the  sheriff's  rule.     He  cited  Bawdier  v.  Smith  (a),  co<^  ^u'  ^^ 
where  it  was  decided  that  if  an  adverse  claimant  does  not  conditional  on 
appear  on  the  sheriff's  rule,  the  Court  will  bar  his  claim,  Slg  fHtMnt"" 
and  compel  him  to  pay  the  judgment  creditor  his  costs  of  ^'*^°  period, 
appearing  on  the  sheriff's  rule. 

Coleridge,  J. — This  rule,  it  appears,  does  not  call 
upon  the  claimant  to  shew  cause  against  the  payment  of 
costs.  In  the  case  of  Bawdier  v.  Smith,  which  has  been 
cited,  the  question  as  to  the  mode,  or  the  time,  in  which 
those  costs  should  be  paid,  was  not  discussed;  but  in  the 
case  of  Perkins  v.  Burtan  (6),  where  the  rule,  as  in  the 
present  case,  did  not  pray  for  costs,  the  rule  ultimately 
drawn  up  was,  that  the  claimant  should  be  barred  of  his 
claim ;  and  that  unless  he  shewed  cause  within  four  days 

(a)  Ante,  Vol.  1,  p.  417-  {h)  Ante,  Vol.  2,  p.  106. 
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1836. 
Shuttlb- 

WORTH 

Clark. 


froiB  Ih  e  service  of  the  nilej  he  dimild  pay  tbe  ezeeutioii 
creditor  bis  coato*  This  is  an  application  under  section  S 
of  tbe  Inderpleader  Act  In  tbe  several  cases  cited»  it  is 
rather  singular,  that  the  Court  does  not  appear  to  have 
adverted  to  tbe  terms  of  the  section  in  question,  and  it 
appears  to  have  been  considered  as  perfectly  clear^  that 
tbe  Court  had  a  general  discretion  as  to  costs  to  be  paid 
by  tbe  claimant.  But  tbe  words  of  tbe  section  are»  after 
speaking  of  tbe  non-appearance  of  tbe  third  party  to  main- 
tain or  relinquish  his  claim,  that  the  Court  or  a  Judge  is, 
''  thereupon  to  make  such  order,  between  such  defendant 
and  the  plaintiff,  as  to  costs  and  other  matters,  as  may  appear 
just  and  reasonable/'  The  power  to  give  co6ts»  therefore, 
is  confined  to  matters  between  the  plaintiff  and  the  defend- 
ant. It  is  curious  that  those  words  of  the  statute  have 
not  been  adverted  to  in  tbe  cases  decided  on  it ;  but  I 
think  I  am  bound  by  the  authority  of  those  cases,  as  to  the 
power  of  the  Court,  to  give  costs  against  the  claimant.  I 
think,  however,  that  as  the  rule  does  not  pray  for  costs,  it 
can  only  be  under  very  extraordinary  circumstances,  that 
the  claimant  would  be  required  to  pay  costs  without  re- 
quiring him  to  shew  cause  against  the  application.  You 
may  therefore  take  your  rule  requiring  tbe  claimant  to  pay 
the  costs  now  prayed  for,  unless  within  ten  days  he  appears 
to  shew  cause  at  chambers. 

Rule  accordingly. 


Rbx  r.  The  Mayor  and  Corporation  of  Wells. 

Where  a  charter  JkiRLE  shewed  cause  against  a  rule  niei,  obtained  by 

coroorttion  to*  ^g^^s,  for  a  mandomus  to  be  directed  to  the  mayor 

hold  a  Court  and  corporation  of  WeUs,  commanding  them  to  hold  a 

causes,  the  dis-  Certain  court  for  the  trial  of  causes  of  a  limited  amount, 

fo^twfhundred  ^i*>n   the   precincts  of  the    corporatioft.      In   answer 

years,  and  the 

want  of  funds  to  hold  it,  aie  no  answer  to  ■  rule  for  a  mandamna  coimnandins.  them  to  hold  it. 
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to  the  rule,  affidavits  were  produced  shewing  that  the  1836. 
court  in  question  had  been  disused  for  two  hundred 
years ;  that  there  were  no  funds  which  could  be  appro- 
priated to  the  holding  of  the  court ;  and  that  no  one  was  "^bllV. 
acquainted  with  the  practice  of  the  court.  Under  these 
circumstances,  it  was  submitted^  that  the  court  would  not 
interfere  to  compel  the  corporation,  to  hold.  t)ie  court  in 
question. 

Rogers,  in  support  of  the  rule,  cited  the  case  of  Rex  ▼• 
the  Mayor  and  Jurats  of  Hastings  (a\  where  the  lapse 
of  fifty-two  years  was  held  to  be  no  objection  to  the  inter- 
ference of  the  court  by  mandamus ,  in  order  to  compel  the 
holduig  of  a  court  pursuant  to  a  charter,  the  language-  of 
which  was  permissive.  The  Court  said,  *'  words  of  per- 
mission in  an  act  of  Parliament,  if  tending  to  promote 
the  public  benefit,  are  always  held  to  be  compulsory. 
If  there  exist  any  good  reasons  for  not  holding  the  court, 
they  may  be  returned  to  the  mandamus;  but  if  there  are 
no  such  reasons,  the  interests  of  the  inhabitants  must  be  re- 
spected. The  court  was  evidently  intended  for  their 
benefit,  and  is  likely  to  promote  their  benefit,  and  it  would 
be  great  injustice  to  narrow  their  privileges  by  discharging 
this  rule.  We  are  all  of  opinion,  that  the  inhabitants  of 
this  port  have .  an  interest  in  the  holding  of  this  court ; 
and  although  the  relator  in  this  case  is  not  a  corporator, 
yet  we  think  the  corporation  ought  to  hold  the  court  for 
the  benefit  of  the  inhabitants,  for  it  is  clear  they  have 
power  so  to  do  under  the  charter.  It  may  be  of  great  be<- 
nefit  to  the  inhabitants  that  there  should  be  a  jurisdiction 
conducted  according  to  the  ancient  common  law  of  the 
country.  It  is  by  the  disuse  of  so  many  of  these  courts^ 
that  the  legislature  have  found  it  necessary  to  institute 
new  modes  for  the  recovery  of  debts,  not  so  wdl  known  in 
die  ancient  constitution." 

(a)  1  D.  &  R.  148. 
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Pattesom,  J. — ^I  do  not  think  I  haye  any  discretion  on 
the  subject  The  power  to  bold  this  court  being  granted 
by  the  charteri  I  do  not  think  that  the  corporation  can  ky 
it  aside  merely  on  the  ground  of  want  of  funds ;  and  as  to 
length  of  time,  I  cannot  distinguish  between  fifty-two  years 
in  the  case  cited,  and  two  hundred.  The  present  rule 
must  therefore  be  made  absolute. 

Rule  absolute. 


Where  the 
plaintiff  has 
made  aeveral 
defimlti  in  pro- 
eeeding  to  trial 
partnaat  to  bit 
peremptory  nn- 
dertaking,  the 
Court  may 
make  the  pay- 
ment of  the 
ooiti  of  the  laat 
default  a  con- 
dition precedent 
to  enlarging 
fail  laat  under- 
taking; 


Dennehayb  r.  Richardson. 

JlUMFREY  shewed  cause  against  a  rule  nui  for  en- 
larging a  peremptory  undertaking.  He  had  no  objection 
to  the  enlargement,  but^he  wished  to  engraft  on  the  rule, 
as  a  condition  precedent,  that  the  costs  of  the  last  default 
should  be  paid  previous  to  the  rule .  being  drawn  up. 
There  had  been  three  defaults  in  the  present  case.  Great 
injury  was  done  to  the  defendant  by  the  constant  pen- 
dency of  this  action. 

Pattcson,  J.,  referred  to  the  words  of  1  Reg.  Gen* 
Hilary  Term,  2  WiU.  4,  s.  69  (a),  by  which  it  was 
ordered,  that  **  the  Court  on  discharging  a  rule  for  judg- 
ment as  in  case  of  a  nonsuit,  may  order  the  plaintiff  to 
pay  the  costs  of  not  proceeding  to  trial,  but  the  payment 
of  such  costs  shall  not  be  made  a  condition  of  discharging 
the  rule."  To  render  the  payment  of  costs  a  condition, 
precedent  to  drawing  up  the  rule  in  the  present  case 
would  be  directly  contrary  to  the  directions  of  the  rule  of 
Court. 


Humfrey  submitted,  that  the  rule  of  Court  in  questi<m 
only  applied  to  cases  of  the  first  default/  where  the  appli- 


(a)  Ante,  Vol.  1,  p.  192. 
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cation  was  made  for  judgment  as  in  case  of  a  nonsuit ;         1^36. 
but  here  there  had  been  three  defaults ;  and  the  applica-    dbnmebaye^ 
tionwas  not  on  the  part  of  the  defendant  for  judgment  as  in  ^- 

T  Richardson. 

case  of  a  nonsuit,  but  on  the  part  of  the  plaintiff  to  en- 
large his  peremptory  undertaking.  The  plaintiff,  therefore, 
was  himself  coming  to  ask  a  favour,  and  consequently 
might  be  laid  under  terms  by  the  Court  as  a  condition  of 
his  obtaining  that  favour.  In  the  Court  of  Exchequer 
it  was  the  constant  practice  in  applications,  after  the  first 
default,  to  make  the  pa}'ment  of  costs  a  condition  precedent 

on  the  part  of  the  plaintiff. 

Cur.  adv.  vuli, 

Patteson,  J.— I  have  referred  to  the  Judges  of  the 
Exchequer,  and  I  find  it  is  their  practice  in  applications, 
after  the  first  default  has  been  disposed  of,  to  make  the 
payment  of  costs  of  a  subsequent  default  a  condition  pre* 
cedent  to  granting  the  plaintiff  the  indulgence  he  requires. 
This  appears  to  me  to  be  a  case  in  which  such  a  discre- 
tion should  be  exercised,  and  therefore  I  think  that  this 
rule  should  be  made  absolute,  only  on  condition  of  pay- 
ing the  costs  on  the  last  default. 

Rule  absolute  accordingly. 


Doe  d.  Dowmss  v.  Roe. 

TVhATELEY mond  for  judgment  against  the  casual  The  Court 
ejector.  The  peculiarity  in  the  case  was,  that  the  affidavit,  Sw  |^j 'dg?**" 
contrary  to  the  usual  form,  omitted  to  state  that  the  notice  "*"*  ■««!"•* 

^  1   •      J  t_  •  "**  casual  ejec- 

had  been  read  over  and  explained  to  the  tenant  in  posses-  tor»  on  an  affl- 
sion ;  but  it  stated  that "  he  appeared  to  be  acquainted  fitin  "*tharthe 
with  the  intent  of  the  declaration."  It  also  appeared,  that  edTbTw?"^" 

quainted  with 
the  intent  of  the  declaration,"  without  atating  that  it  had  been  either  read  or  explained  to  him. 

VOL.  IV.  F  P  D.  P.  C. 


566  CASES  IN  THE  PRACTICE  COURT,  K.  B. 

18d6L  the  tenant  was  a  sheriflTs  oflBcer,  and  therefore  it  was  sub- 
mitted that  he  was,  from  his  connezioii  with  the  law,  a 
person  likely  to  know  the  intent  and  meaning  of  the 
process. 

Pattbson,  J. — I  think  the  affidavit  does  not  state  a 
sufficient  senrice.  The  deponent  ought  to  have  shewn 
that  he  had  read  over  and  explained  the  notice,  or  at  least 
that  be  had  begun  to  do  so,  and  was  prevented  by  the 
tenant  from  proceeding.  You  may,  howev^,  hare  a  rule 
to  shew  cause. 

Rule  nisi  granted. 


Drinker  r.  Fascoe. 

Tbeniieon796,  JMLaRTIN  moved  for  a  rule  to  shew  cause  why  an 

on  rules  dis-  attorney  should  not  be  exonerated  from  payment  of  certain 

My^direction^ai  c®*^**  Under  thcsc  circumstauces. — An  application  had 

to  costs,  u  strict-  \i^en  made  in  the  last  term  to  stay  certain  procee'dinss  in 

ly  confined  to  .  ,    i  ,         ,      ,  . 

applications  on  the  present  action,  on  the  ground  that  they  had  not  been 
irreguUirityt  Commenced  by  the  authority  of  the  client  The  rule  was 
either  mention-  moved  with  costs.     The  Court,  after  hearinir  the  rule  dis- 

ed  in  the  rule  '  *^ 

or  in  the  affida-  cussed,  directed  it  to  be  discharged,  without  saying  any 
other  cases  thing  about  the  costs,  as  far  as  Martin  could  recollect. 
moT'ed  with  *"  Mr.  Plait,  however,  on  the  other  side,  had  indorsed  his 
costs,  and  dis-  brief  "  Rule  discharged,  with  costs.'*     On  inquiry,  it  ap- 

charged  gene-  *    i        •««■       t»»        i      i  i  <■     «     .       ^.     i  » 

rally  without  peared  that  Mr.  Flatt  had,  on  the  rule  bemg  dischargied, 

aioafcosfsj^tS  appHed  for  costs,  when  the  Chief  Justice  said,  "  la  there 

IJiir"'"^"*^  any  occasion  to  say  any  thing  about  them?"  Now,  the  con- 

tiUed  to  them,  struction,  he  should  contend,  which  ought  to  be  put  upon 

tion  must  be^^  thosc  wofds  was,  that  nothing  was  directed  about  costs. 

Court  *in 'order  *^"^   therefore  the  rule  ought  to  be  considered  as  dis* 

to  enable  him  charged  without  costs.  The  practice,  it  was  apprehended, 

was,  that  when  a  rule,  although  moved  with  costs,  wasdis- 
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charged  without  saying  any  thing  about  costs,  it  must  be  1B36. 

ieonsidered  as  discharged  without  costs.  In  order  to  give 
the  successful  party  the  costs  of  opposing  the  application, 
it  was  necessary  for  the  Court  to  give  a  special  dic^tion 
to  that  eflfect.  The  present  case  was  not  a  motion  founded 
on  an  alleged  irregularity*  and  therefore  did  not  come 
within  the  rule  of  Court  of  Mictiatlnuu  Term,  1796  (a). 
The  words  of  that  rule  were — **  That  in  all  cases  where  a 
rule  is  obtained  to  shew  cause  why  proceedings  should  not 
be  set  aside  for  irregularityj  with  costs,  and  such  rule  is 
afterwards  discharged  generally,  without  any  special  direc* 
tion  upon  the  matter  of  costs,  it  is  understood  to  be  dis- 
charged with  costs,  and  the  latter  rule  must  be  drawn  up 
accordingly."  In  such  cases  the  words  of  the  rule  directed 
the  course  to  be  pursued ;  but  the  present  case  not  coming 
within  that  rule,  it  must  remain  subject  to  the  ordinary 
practice  where  the  Court  gave  no  directions  as  to  costs. 

Plait  opposed  the  application,  and  contended  that  the 
obserration  of  the  Chief  Justice  must  be  considered  either 
as  a  direction  that  the  rule  should  be  discharged  with  costs, 
or  as  a  recognition  of  the  practice,  that,  where  a  rule  had 
been  moved  with  costs,  and  it  was  discharged  without 
saying  any  thing  about  costs,  it  must  be  taken  to  be  dis- 
charged with  costs.  That  was  the  practice  in  all  cases, 
quite  independent  of  the  rule  of  Michaelmas  Term,  1796. 
The  fact  of  that  rule  applying  only  to  cases  of  irregularity, 
did  not  at  all  interfere  with  the  acknowledged  practice  in 
other  cases,  where  applications  were  made  praying  for 
costs. 

Cur.  adv.  vult. 

Patteson,  J.— ;I  have  spoken  to  the  Chief  Justice 
on  the  subject  of  this  motion,  but  he  had  no  recollection 

(tf)  7  T.  H.  82, 
pp2 
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1836.  of  the  facts.  I  mentioned  to  him  how  the  case  stood,  and 
he  has  no  doubt  that  Mr.  Plaifs  indorsement  on  his  brief 
was  correct  I  have  looked  into  the  practice,  and  I  think 
it  is  quite  clear  that  the  rule  of  Michaelmas  Term,  1796, 
applies  only  to  cases  of  irregularity,  and  does  not  in  any 
way  extend  to  a  rule  of  this  sort,  which  was  moved  for  on 
different  grounds.  I  don't  mean  to  say,  that,  if  the  rule 
should  omit  the  word  "  irregularity,*'  and  it  should  appear 
by  the  affidavits  supporting  the  motion  that  the  foundation 
of  it  was  irregularity,  and  that  the  Court  said  nothing 
about  costs,  they  would  not  follow  there  also.  I  am  .also 
quite  clearly  of  opinion^  that  in  all  cases,  except  where 
motions  are  made  for  irregularity,  and  that  the  rule  nisi  is 
moved  with,  costs,  and  it  is  discharged  generally,  without 
saying  any  thing  about  costs,  the  successful  party  is  not  en- 
titled to  costs;  and  that,  in  order  to  give  him  costs,  the 
Court  must  give  an  express  direction  to  that  effect.  Now^ 
this  is  not  a  case  of  irregularity,  but  was  an  application  to 
stay  proceedings  on  the  ground  of  their  being  unauthorized 
by  the  client.  I  should  have  some  difficulty  if  the  rule 
had  been  drawn  up  merely  without  saying  anything  about 
costs,  in  interfering  with  the  question  afterwards.  If  it 
were  a  mistake  of  the  officer,  then  it  might  be  corrected. 
But  if  it  were  omitted  through  inadvertency,  then  the 
party  would  be  entitled  to  take  advantage  of  that  inadver- 
tency. But  the  rule  was  drawn  up  '^discharged  with 
costs;*'  and  that  being  so,  the  question  is,  whether  the 
Court  is  to  disturb  the  rule.  If  the  Court  did  not  mean  to 
give  the  costs,  then  it  might  interfere;  but  if,  upon  the  view 
of  the  whole  case,  it  is  clear  that  the  costs  ought  to  have 
been  given,  and  as  if  it  were  res  integra,  I  should  give 
them.     I  think  these  costs  ought  to  be  allowed. 

Rule  accordingly. 
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Rex  V,  Giles. 


.MM ALL  moved  to  make  a  rule  absolute  for  an  attachment.  Where  a  rea- 
The  rule  had  been  drawn  up  calling  on  the  defendant  to  „ot  ^een  given 
shew  cause  on  the  gist,  but  had  not  been  served  till  the  ^^J^"**^!© 
20th.     The  rule  would  be  regularly  due  on  the  22nd,  but  for  an  attach- 

_,         ment  and  th© 

he  had  now  waited  until  the  26th  before  he  had  applied  day  of  shewing 
to  make  it  absolute.  He  had  received  no  intimation  that  ^"n^king  the ' 
any  one  shewed  cause  against  it  Surtctcrljie^at- 

tachment  to  lie 

Patteson,  J. — I  think  you  may  make  your  rule  abso-  few  days,  until 
Jute;  but  let  the  attachment  lie  in  the  office  for  .a  few  days,  "^^X^^l.^^^^^ 
until  notice  has  been  given  to  the  defendant  that  the  rule  ii*©**!*!  be  given 

to  the  defen- 

has  been  made  absolute  against  him.  dant. 

Rule  absolute. 


Frodsham  r.  Round. 

iSTEER  shewed  cause  against  a  rule  itMt  obtained  by  if  the  sum  in- 
George  for  judgment  as  in  case  of  a  nonsuit.  The  amount  writ  of  sum- 
indorsed  on  the  writ  was  more  than  20/.,  but  the  real  sum  JJ'^'the^*^^^^^ 
claimed  by  the  plaintiff,  after  allowing  payments  in  deduc-  cannot  be  tried 
tion,  was  less  than  that  amount,  and  the  cause  might  be  sheriff;  but  the 
tried  before  the  sheriff.    The  plaintiff  was-desirous  of  try-  rionr«t'theTn- 
ing  it  before  that  tribunal,  and  to  give  a  peremptory  un-  'V^^jff^^jJJ 
dertaking  for  that  purpose.  amend  the 

indorsement 
by  substitut- 

George,  contrh^  submitted,  that  the  peremptory  under-  jjjfn*^^""' 
taking  ought  to  be  to  try  at  the  assizes,  and  not  before  mount  due  upon 

the  balance^  so 

the  sheriff,  the  sum  indorsed  on  the  writ  amounting  to  as  to  obuin  a 
more  than    20/.      The  only  cases  rn  which   the  issue  ^"***^*'^- 
could  be  tried  before  the  sheriff  were,  according  to  the 
provisions  of  the  3  &  4  WUl^  4,  c.  42,  s.   17,  **  in  any 
action  depending  in  any  of  the  said  superior  Courts  for 
any  debt  or  demand,  in  which  the  sum  sought  to  be  rej 
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570  CA8E8  IN  THE  PRACTICE  COURT,  K.  6. 

1836.         covered,  and  indorsed  an  the  ufrii  of  summons,  shall  not 
exceed  20/./'    Here  the  sum  indorsed  on  the  writ  did  ex- 

Frodsuam 

f.  ceed  20L ;  and,  consequently,  the  cause  could  not  be  tried 

before  the  sheriff. 


Fattebon,  J. — As  the  writ  now  stands,  according  to 
tbci  language  of  the  S  &  4  Witt,  4,  c.  4£,  s.  17,  the  pe- 
remptory undertaking  cannot  be  to  try  before  the  sheriff; 
because  the  words  are,  *'  indorsed  on  the  writ"  The 
particulars,  however,  claim  a  smaller  amount  than  SO^,  and 
therefore,  a  motion  might  be  made  to  amend  the  indorse- 
ment on  the  writ  by  substituting  the  sum  claimed  in  the 
particulars.  My  practice  is,  to  direct  that  if  the  defen^ 
dant  chooses  to  pay  the  substituted  sum,  together  with  the 
costs  of  the  writ,  within  a  limited  time,  he  may  do  so.  As 
the  rule  at  present  stands,  I  can  do  no  more  than  dis- 
charge it  on  a  peremptory  undertaking  to  proceed  to  trial 
at  the  assizes. 

Steer  then  applied  to  amend  the  indorsement  on  the 
writ,  by  reducing  it  to  the  amount  claimed  in  the  par- 
ticulars. 

Patteson,  J. — The  rule  will  therefore  be,  that  the 
writ  shall  be  amended  by  reducing  the  sum  indorsed  on 
the  back  of  it,  to  that  claimed  in  the  particulars,  and  that 
the  plaintiff  should  give  a  peremptory  undertaking  to  pro- 
ceed to  trial  at  the  Sheriff's  Court,  and  that  a  writ  of  trial 
shall  go  unless  the  defendant  within  a  fortnight  shall  pay 
the  substituted  sum,  with  the  costs  of  the  writ  only*  I 
do  not  think  that  the  plaintiff  should  pay  the  costs  of  this 
rule,  because  it  is  a  suflScient  penalty  upon  him  to  lose  all 
his  costs  except  those  of  the  writ,  if  they,  together  with 
the  reduced  sum,  are  paid  within  a  fortnight  by  the  de- 
fendant. . 

Rule  accordingly. 
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Smith  v.  Dixon. 

ARCHBOLD  shewed  cause  against  a  rule  nUi  obtained  Where  it  is 

by  Wightman  for  adding  a  plea  of  no  contract  in  writing  whether  a  statn- 

to  that  of  non  assumpsit.    It  was  an  action  for  the  non-  to^^the^^Mnt^^^^ 

delivery  of  certain  furs  after  the  expiration  of  a  yean  *»".*>«  rendcj-cd 

.     1      »  available  under 

The  plea  of  non  assumpsit  had  been  first  pleaded.    An  the  plea  of  n<m 

application  was  then  made  in  last  Michaelmas  Term,  for  coun^iu  allow 

leave  to  add  the  plea  in  question.    The  Judge,  to  whoiit  '^^^JI^^Y^**^'"^ 

the  application  was  made  at  chambers,  feeling  some  doubt 

as  to  the  necessity  of  the  plea,  referred  the  parties  to  the 

Court.    No  appHcatioft  was  made  during  that  term,  and 

now  in  the  present,  this  rule  was  obtained.    He  contended 

that  the  application  was  too  late,  and  cited  Cox  v.  Holt  (a), 

where  the  Court  refused  to  permit  the  defendant  to  add 

a  plea  of  the  Statute  of  Limitations  to  that  of  the  general 

issue.    The  reason  there  given  was,  that  the  plea  did  not 

tend  to  the  furtherance  of  justice,  and  therefore  the  Court 

would  not  allow  its  addition.    The  plea  now  sought  to 

be  added  certainly  came  within  the  reason  of  that  case, 

for  it  could  not  be  considered  as  tending  to  further 

justice. 

Wightman,  in  support  of  the  rule,  contended,  that 
there  was  no  objection,  under  the^ circumstances  of  this 
case,  to  the  defendant  being  permitted  to  plead  the  plea 
in  question,  which  was  jrendered  necessary  by  the  4th 
section  of  the  Statute  of  Frauds.  With  respect  to  the 
delay  which  had  occurred  in  coming  to  the  Court,  the  cause 
of  the  application  being  made  at  aU  was  an  intimation  given 
by  the  Court  of  Exchequer ,  since  the  summons  before  the 
Judge,  that  the  objection  of  the  contract  not  being  in  writ- 
ing could  not  be  takeo  under  the  plea  of  non  assumpsit* 
If  it  could  be  taken  under  the  plea  already  pleaded,  the 

(a)  2  Wilson,  p.  253. 
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defendant  did  not  desire  to  add  the  plea ;  but,  after  the 
suggestion  of  the  Court  of  Exchequer^  the  defendant 
could  not  proceed  to  trial  safely  without  putting  a  plea  of 
the  Statute  of  Frauds  on  the  record. 


Patteson,  J. — I  think  you  may  hare  liberty  to  add 
the  plea  in  question*  The  only  object  of  this  application 
is  to  be  certain  of  an  opportunity  to  take  advantage  of  the 
Statute  of  Frauds.  There  is  considerable  doubt  whether 
the  defendant  can,  under  the  plea  of  non  assumpsit^  take 
the  objection  sought  to  be  raised  by  this  plea.  The  plea 
may  be  added,  and  the  costs  of  the  application  will  be 
costs  in  the  cause.  The  present  rule  must,  therefore,  be 
made  absolute. 

Rule  absolute  (a). 

(a)  See  Bamett  7.  Olouop,  ante.  Vol.  3,  p.  625. 


The  affidavit 
of  the  attesting 
witness  to  a 
warrant  of  at- 
torney, cannot 
he  dispensed 
with  merely  on 
the  ground  of 
his  illness. 


Owen  v,  Holles. 

./£•  V.  RICHARDS  moved  for  leave  to  sign  judgmtot 
on  an  old  warrant  of  attorney.  The  only  peculiarity  in  the 
case  was,  that  he  had  not  the  affidavit  of  the  attesting 
witness  to  the  warrant.  The  reason  that  the  attesting 
witness  had  not  made  an  affidavit  was,  that  he  was  con- 
fined to'his  bed  by  illness  at  Woolwich.  He  had,  however, 
the  affidavit  of  the  son  to  the  handwriting  of  the  father. 

Patteson,  J. — That  is  not  sufficient  If  it  were 
shewn  that  the  attesting  witness  was  out  of  the  country, 
or  dead,  it  might  be  different  But  the  Court  cannot 
dispense  with  the  affidavit  of  the  attesting  witness  merely 
on  the  ground  of  his  illness ;  because  a  commissioner 
might  attend  him  and  take  his  affidavit.  The  present 
rule,  therefore,  cannot  be  granted. 

Rule  refused. 
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Ex  parte  Roy. 

C/ROWDER  moved  for  a  rule  to  shew  cause  why  the  whereaciicDt 
assignees  of  an  attorney  should  not  deliver  up  certain  title  J"^  hTth^* 
deeds,  which  had  been  deposited  in  the  hands  of  the  hands  of  his 

'  *^  ^  ^        attorney,  and 

bankrupt  by  the  applicant,  who  was  his  client.    No  in-  the  latter  after- 
stance,  it  was  believed,  could  be  found  reported,  in  which  bankrupt,  the 
a  similar  application  had  been  made ;  but  it  seemed  only  ^J^^^j^^^^"  "^^ 
reasonable  that  such  an  interference  on  the  part  of  the  ^^rfen  to  com- 

pel  the  assig- 

Court  should  take  place,  as,  without  it,  great  hardship  nees  to  deliver 
would  be  imposed  on  the  client.    The  deeds  in  question  ^hichTavr  ' 
were  title  deeds,  and  the  gentleman  on  whose  behalf  the  ^^V^  *"'. 
application  was  made  was  desirous  of  raising  money  on  his  bankrupt, 
estate.    Without  the  title  deeds  it  would  be  impossible 
for  him  to  fulfil  his  desire.     It  was  true  that  the  assig- 
nees were  not  officers  of  the  Court,  and  therefore  it  might 
be  said  that  the  Court  had  no  summary  jurisdiction  over 
them.    It  was,  however,  clear,  that  if  the  deeds  were  still 
in  the  hands  of  the  attorney,  the  Court  would  interfere 
summarily.     The  assignees  could  have  no  rights  beyond 
those  possessed  by  the  bankrupt.    It  seemed  only  reason- 
able, then,  that  they  should  be  under  the  same  liability  as 
he,  to  the  summary  jurisdiction  of  the  Court    If  the  ap- 
plicant were- compelled  to  have  recourse  to  an  action, 
the  greatest  inconvenience  and  injury  would  be  inflicted 
on  him. 

Cur.  adv.  vult. 

Coleridge,  J. — I  have  spoken  to  the  other  Judges  of 
the  Court,  and  we  are  all  of  opinion  that  we  have  no 
power  to  interfere  summarily  against  the  assignees. 

Rule  refused. 
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OxENDEN  r.  Cropper. 

The  Court  will  rV HITE HURST moYcd  for  a  rule  to  shew  cause  why 

pUdnOff  to  ciYe  ^^^  plaintiff  should  not  give  security  for  costs,  or  why  the 

security  for  defendant  should  not  be  at  liberty  to  sign  final  judg- 

incurred.  ment,  and  issue  execution  thereon  for  his  costs^  notwith- 

pendency  of«  Standing  the  rule  nisi  for  a  new  trial,  which  the  plaintiff 

tiiid^iin«r  ^^^  obtained.    The  affidavit,  on  which  he  moved,  dis- 

by  the  pUOntiflT,  closcd  thesc  facts. — ^It  was  an  action  of  trespass,  and  the 

not  compel  him  ca^sc  was  tried  at  the  last  Summer  Assizes,  when  a  ver- 

!^^  ^7^  !'^"'^^  diet  was  found  for  the  defendant.    In  the  month  of  Sep- 

for  the  future  '^ 

cost!  in  the  tetnber  the  plaintiff,  who,  it  was  swom^  was  altogether  in- 
solvent, and  had  been  confined  two  years  previously  in  the 
Fleets  on  his  liberation  took  refuge  in  Paris.  In  the 
month  of  November  following  a  rule  nisi  for  a  new  trial 
was  obtained.  The  case  was  now  in  the  new  trial  paper, 
in  which  there  was  considerable  arfear,  and  thus  great 
delay  would  be  caused,  unless  the  Court  interfered,  by 
granting  the  rule  now  prayed.  There  was  good  reason 
to  believe,  that  if  all  the  facts  of  the  case  had  been  stated 
to  the  Court,  the  rule  nisi  for  a  new  trial  would  not  have 
been  granted. 

Patteson,  J.— The  costs  in  question  have  already 
been  incurred,  and  I  do  not  think  the  rule  with  respect 
to  security  for  costs  applies  to  those  already  incurred. 

Wkiiehurst  then  applied  for  security  for  the  future 
costs,  which  might  be  hereafter  incurred. 

Patteson,  J. — ^If  the  Court  has  a  doubt  as  to  the  pro- 
priety of  the  verdict,  the  plaintiff  has  a  right  to  the  benefit 
of  that  doubt,  wherever  he  nuiy  be.  I  know  of  no  instance 
where  such  an  application  has  been  granted.  I  think  I 
cannot  interfere  to  grant  this  motion,  as,  if  I  didj  the  only 


Crofpb'r. 
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mode  of  enforcing  the  object  of  it  would  be  the  alterna-         1836. 
tive  of  ordering  final  judgment  to  be  entered  up,  in  a  ^   / 

case  in  which  the  full  Court  has  expressed  an  opinion  v. 

that  it  ought  not  to  be  entered  up,  at  least  without 
further  consideration.    ^ 

Rule  refused. 

WaiTE  f^.  Sfuboin. 

.kLELLY  moved  for  a  rule  to  shew  cause  why  the  Where  a  jury 
Master's  taxation  in  this  case  should  not  be  reviewed,  on  '^e  Judgl^of  ^ 
the  ground  of  his  having  refused  to  allow  certain  costs  of  ril°lJlU,^"findl 
a  former  trial.    The  cause  had  been  tried,  and  after  the  '^^  «  Terdict, 

,  they  beiDff  ud- 

summing  up  of  the  learned  Judge,  the  jury  retired.    Not-  able  to  agree, 
withstanding  a  very  protracted  consideration  of  the  case,  lu^a^i^pirty 
they  were  unable  to  agree  upon  their  verdict   The  learned  "  "?^  entiUcd 
Judge  then  discharged  them,  without  finding  any  verdict,  the  first  attempt 
The  cause  went  down  for  trial  a  second  time,  and  then  the 
plaintiff  obtained  a  verdict.     On  taxation,  the  Master  re- 
fused to  allow  the  costs  of  the  plaintiff  on  the  unsuc- 
cessful attempt  at  trial.    This  refusal  was  the  ground  of 
objecting  to  the  taxation. 

Patteson,  J. — I  think  the  Master  was  right  in  refusing 
to  allow  these  costs.  This  point  was  settled  in  the  case 
oiSeely  v.  Powers  (a).  There,  it  was  held,  that  if  a  Judge, 
of  his  own  authority,  discharges  a  jury  from  giving  a 
verdict,  on  the  ground  of  their  not  being  able  to  agree, 
the  party  ultimately  successfiil  will  not  be  entitled  to  the 
costs  of  the  first  attempt  at  trial.  That  was  a  decision  of 
my  own,  but  I  took  time  to  consider,  and  examined  the 
authorities  on  the  subject,  and  the  result  of  my  inquiries 
was,  that  the  ultimately  successful  party  was  not  entitled 


(a)  Ante,  Vol.  3,  p.  372. 
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to  costs  attendant  on  endeavouring  to  try  the  cause.    The 
rule  now  prayed  must  be  refused. 

Rule  refused. 


iVhere  it  it 
neceMary  to 
move  to  con- 
firm the  Maf- 
ter's  report 


Milton  v.  Rawlings. 

HENR  Y  moved  for  a  rule  to  shew  cause  why  the  Mas- 
ter's report  in  this  case  should  not  be  confirmed.  Certain 
matters  in  the  case  had  been  referred  to  the  Master,  but 
no  discretion  had  been  given  to  him  as  to  costs^ 


Patteson,  J. — As  no  discretion  has  been  given  to  the 
Master  as  to  the  costs,  it  was  necessary  that  you  should 
come  to  the  Court  in  order  to  obtain  your  costs*  Had 
the  Master  been  invested  with  a  discretion  as  to  costs,  the 
rule  for  confirming  the  Master's  report  would  have  been 
drawn  up  on  the  mere  production  of  the  report  at  the 
Rule  Office.     Y^ou  may  therefore  have  your  rule. 

Rule  nisi  granted. 


If  the  words 
"  before  me," 
in  the  jtirat  of 
•n  affidavit,  are 
Btruck  out,  and 
the  words  "  by 
the  Court" 
introduced,  it 
is  not  an  ob- 
jection. 


Austin  v.  Grange. 

x^HANNELL  moved  to  be  allowed  to  effect  a  special 
service  of  a  rule  on  the  defendant.  He  tliought  it  right 
to  call  the  attention  of  the  Court  to  the  jurat  of  the  affi- 
davit on  which  he  moved.  It  was  originally  intended  to 
swear  it  in  the  country  before  a  commissioner,  and  accord- 
ingly the  words  ''  before  me "  were  introduced.  Sub- 
sequently it  was  determined  to  swear  it  before  the  officer 
of  the  Court.  The  words  *^  before  me  "  were  then  struck 
out,  and  the  words  '*  by  the  Court"  introduced.  The 
question  was,  whether  this  constituted  any  objection  to 
the  affidavit. 
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PattesoKi  J.  (after  consulting  with  Master  Goderich)        1836. 
held,  that  it  was  no  objection. 

Rule  granted.  • 


Doe  d.  Jordan  r.  Roe. 

ffOHN  BA  YLE  Fmoved  for  judgment  against  the  casual  Service  in 
ejector.     The  premises  in  question  were  in  the  joint  pos-  ^"^*'*'' 
session  of  two  persons.     The  declaration  was  directed  to 
them  bothy  and  was  read  over  and  explained  to  one  in  the 
presence  of  the  other. 

Patteson,  J. — I  think  that  is  a  sufficient  service. 

Rule  granted. 

Masters  v.  Carter. 

On  shewing  cause  against  a  rule  for  a  new  triali  it  was  The  Christian 
objected  that  only  the  initial  of  the  defendant's  Christian  paries  in  a  ^ 
name  was  introduced  in  the  intitlings  of  the  affidavit  on  ^^^  ™^*  ^ 

°  written  at 

which  the  rule  had  been  obtained.  i^gih  in  the 

tide  of  an 
affidaviu 

Pattesok,  J. — It  is  an  established  rule,  that  the  Chris- 
tian name  of  the  parties  must  be  written  at  length  in  the 
title  of  an  affidavit.    The  present  rule  must  be  discharged. 

Rule  discharged. 


Gadderer  r»  Sueppard. 

JbtRLEshewed  cause  against  a  rule  obtained  by  Mansel  A  plaintiff  can- 
for  setting  aside  two  writs  of  detainer  against  the  defen-  JSnl^iSihiu ' 
dant,  and  for  discharging  him  out  of  custody,  with  costs.  »  defendant. 
The  first  writ  was  irregular,  as  the  sum  in  the  indorse-  haying  on  the 
ment  as  to  bail,   "  Bail  by  affidavit  for  £ — /*  was  not  de&^inthe 

writ,  treated  it 
as  a  nullity,  lodge  a  lecond  detainer  againit  him. 
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filled  up.  The  plaintiff's  atloniey»  on  the  day  when  ihe 
writ  was  lodged  with  the  Mardial,  diaeovmng  the  mis- 
take, gave  him  and  the  defendant  notice  not  to  act  on  the 
first  writ,  and  issued  a  second  writ  of  detainer.  Erie 
contended  that  this  proceeding  was  regular;  that  the 
plaintiff  had  treated  the  first  writ  as  a  nullity ;  and  that, 
as  the  defendant  was  in  custody  in  other  suits,  the  plaintiff 
might  properly  do  so. 

Mansel,  canird,  contended  that  this  case  was  within  the 
spirit  of  the  rules  of  Court,  Mich.  15  Car.  2,  1663, 1  Heg. 
Gen.  H.  T.  2  Will.  4,  s.  7  (a),  and  of  the  principle  of 
law,  nemo  debet  bU  vexari  pro  eddem  auudy  prohibiting 
a  second  arrest  for  the  same  cause ;  that  the  defendant 
was  detained  under  the  first  writ,  and  by  the  act  of  Che 
plaintiff.  The  second  writ,  therefore,  which  operated 
like  a  second  arrest,  could  not  be  supported. 

Patteson,  J. — If  each  of  these  writs  had  been  a  capias, 
the  plaintiff  could  not  have  taken  the  defendant  under 
the  first  writ,  and,  finding  it  irregular,  treat  it  as  a  nullity, 
and  arrest  the  defendant  a  second  time,  on  anotlier  writ, 
for  the  same  debt  The  same  principle,  it  appears  to  me, 
is  applicable  to  writs  of  detainer. 

Rule  absolute. 

(a)  Ante,  Vol.  1,  p.  184. 


A  motion  for 
entering  a 
nonsuit  cannot 
be  made,  unlesi 
leave  has  been 
reserved  for 
that  pnrpose  by 
the  Judge  try- 
ing the  cause. 


Rickets  v.  Burman. 

A RCHBOLD  shewed  cause  against  a  rule  nisi  obtained 
by  C  Chadmeke  Jones  f<nr  a  nonsuit*  The  cause  bad 
been  tried  before  the  sheriff,  and  b,  verdict  found  for  the 
plaintiff  No  leaye  had  been  obtained  for  a  motion  to 
enter  a  nonsuit,  and,  therefore,  the  rule  must  be  dis- 
obarsed. 


C.  Chadwieke  Jones  supported  his  rule. 
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Pattbson,  J. — Yoa  cannot  more  to  enter  a  nonsuU*         1836. 
unless  leave  baa  been  given  to  you  for  that  purpo$e  by  tbe 
Judge  at  the  trial.    The  present  rule  must  therefore  be 
discharged.   . 

Rule  discharged.    . 


LovEiTT  9.  Hill. 

WwIGHTMAN  ahewed  cause  against  a  rule  fM,  ob*  inaeopMu,  <'of 
tained  by  Mansel  for  discharging  the  defendant  in  this  LiiSnPewru;* 
case  out  of  the  custody  of  the  sheriff^  on  the  ground  of  an  j^I^^^f  ^^ 
irregular  arrest.    The  facts,  as  they  appeared  on  the  defendant. 
affidavits  in  support  of  the  rule,  were  the  fbllowing  :-^The  jection  to  an 
defendant  was  in  custody  of  the  gaoler  otLinion  Peve-  ^"^^i^l^ 
rU^  which  is  a  local  jurisdiction  within  the  county  of  Not'  *  e^^»  »^*  ?«- 

'  •'  ,       ^  ^  ^        fendant  ii  there 

tingham.    He  obtained  his  discharge  from  that  execution  for  hisownpur- 
at  four  o'clock  in  the  afternoon.    The  keeper.of  the  gaol,  ^^^^'^ 
however,  refused  to  allow  him  to  go,  on  the  ground  that  he 
was  indebted  for  lodgings  and  ale,  with  which  he  had  been^ 
supplied  in  the  prison.    At  eight  o'clock  that  evening, 
however,  the  gaoler  told  him  that  he- was  at  liberty,  and 
might  leave  the  prison.    The  moment  he  attempted  to  go, 
he  was  arrested  by  bailiffs,  in  pursuance  of  a  writ  of 
capias  in  the  present  action.    He  was  then  removed  in 
custody  to  the  county  gaol  at  Nottif^ham^  where  he  now 
remained.    The  writ  described  the  defendant  as  "of  tbe 
gaol  of  Linton  PeveriL"    The  objections  taken  to  the 
plaintiff's  proceedings  were  four.     The  first  was,  that 
tbe  description  of  the  defendant  in  the  writ  of  capias  was 
not  sufficient 

LiTTLBDALB,  J. — I  think  the  description  is  sufficient. 

Wightman — ^The  second  objection  is,  that  the  plaintiff 
has  not  adopted  the  proper  course  in  arresting  the  defen- 
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18S6.        dant  on  a  writ  of  capias.  It  was  said,  that  the  proper  pro- 
Love  cecding  to  adopt  was,  the  defendant  being  in  custody  in 

V'  an  inferior  jurisdiction,  to  bring  the  defendant  up  on  a 

habeas  corpus,  and  detain  him  on  a  capias.  The  third 
objection  was,  that,  as  the  defendant  was  in  unlawful  cus- 
tody, he  being  improperly  detained  by  the  gaoler  at  the 
time  when  the  arrest  took  place,  or  had  only  been  just 
discharged  from  such  custody  at  the  time,  the  arrest  was 
irregular.  With  respect  to  these  two  objections,  however, 
no  difficulty  would  arise,  because  it  was  sworn,  in  answer  tp 
the  rule,  that  the  defendant  was  not  detained  at  all  by  the 
gaoler  after  four  o'clock,  but  had  remained  there  until 
the  time  of  the  arrest  of  his  own  accord,  in  order  to  avoid 
being  arrested  for  debt  The  plaintiff,  therefore,  was  re- 
gular in  treating  the  defendant  as  if  he  had  never  been 
in  custody  at  all.  The  fourth  objection  was,  that  the 
arrest  ought  not  to  have  been  effected  within  the  precincts 
of  the  gaol.  This  was  an  objection  which  could  not.be 
sustained,  as  there  could  be  no  more  reason  for  not  arrest- 
ing a  defendant  who  was  remaining  of  his  own  accord  and 
collusively  in  prison,  than  for  not  arresting  the  gaoler  him- 
self, if  a  capias  were  issued  against  him. 

Mansel  was  heard  in  support  of  the  rule. 

LiTTLBDALE,  J. — There  is  no  objection  to  the  arrest, 
on  the  ground  of  the  defendant  being  in  gaol,  he  being 
there  for  his  own  purposes  in  order  to  avoid  process  issued 
against  him.  The  fact  of  his  being  within  the  precincts  of 
the  gaol  at  the  time^  is  equally  unobjectionable.  The  writ 
is  directed  to  the  sheriff,  and  he  takes  the  defendant 
wherever  he  can  find  him.  The  present  rule  must,  there- 
fore, be  discharged. 

Rule  discharged,  without  costs. 


^J^j^^  ^',^^W'^^.    ^J!^4<^ 
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1836 

Orant  V.  Willis* 

rr  •  CLARKSON  moved  for  a  rule  to  take  a  certain  The  rule  for 
sum  of  money  out  of  Courts  which  had  been  deposited  in  deposUed^in^' 
lieu  of  bail,  pursuant  to  the  7  &  8  Geo.  4,  c.  71,  s.  «•,  the  JJf  coartin  ^'"^ 
plaintiflf  having  been  nonsuited.     The  only  question  was,  conseqaence  of 
whether  the  rule  ought  to  be  absolute  or  nUi  in  the  first  becoming  ood- 
instance.  ^^^  Insunce. 

Patteson,  J.9  (after  consulting  with  Mr.  HiUy  the 
clerk  of  the  rules),  was  of  opinion,  that  the  rule  must  be 
nisi  in  the  first  instance. 

Rule  nisi  accordingly. 


# 

Brown  v.  Jenks. 

Addison  moved  for  an  attachment  for  non-payment  if  money  is 
of  a  certoin  sum,  pursuant  to  a  rule  of  Court.    The  rule  p^a?o\«r^ 
required  payment  "to  the  plaintiff  or  his  agent.'*  The  de-  uin  penon  (wr 

,  1   .     •/«    M  attorney)  or 

mand  had  been  made  by  a  person  acting  for  the  plamtiir,  his  agent,  the 
but  who  had  not  been  authorzied  by  a  power  of  attorney.  either"be"made 
The  question  was,  whether,  from  the  peculiar  language  of  ^y  h»»nseif  or 
the  rule,  a  power  of  attorney  was  necessary  to  enable  the  thorized  by  a 
person  making  the  demand  to  do  so  with  such  effect  as  to  torney. 
bring  the  defendant  into  contempt  by  non*payment  of  the 
money  in  accordance  with  the  demand. 

ft 

Patteson,  J. — I  think  the  demand  should  have  been 
made  in  pursuance  of  a  power  of  attorney.  If  the  plain- 
tiff had  been  an  attorney,  and  the  demand  made  by  his 
London  agent,  it  might  have  been  different.  A  fresh  de- 
mand must  be  made,  in  order  to  obtain  an  attachment 

Rule  refused. 
VOL.  IV.  Q  Q  D.  p.  c. 
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The  rule  for  an 
actacbment  for 
non-payment  of 
a  lum  of  money 
found  du*  by  an 
attorney  to  his 
client,  on  a  re- 
ference to  the 
Master,    pursu- 
ant to  a  rule  of 
Court,  IS  nisi  in 
the  first  in- 
stance. 


Ryan  r.  Fur  n  ell. 

JSARSTOW  moved  for  an  attachment  for  non-payment 
of  a  sum  of  money  pursuant  the  Master's  allocatur.  The 
matters  of  a  former  rule  had  been  referred  to  the  Master, 
to  ascertain  what  amount  of  money  was  due  to  the  plain- 
tiff from  his  attorney.  The  only  question  was,  whether 
the  ru]e  should  be  absolute  or  nisi  in  the  first  instance. 
He  should  contend,  that  the  rule  must  be  absolute  in  the 
first  instance.  The  present  was  unlike  the  ordinary  case 
of  a  reference  of  accounts  between  attorney  and  client  to 
the  Master,  and  the  Master  finding  a  certain  sum  to  be 
due ;  for  here  the  reference  was  in  pursuance  of  a  rule  of 
Court,  that  rule  in  fact  sanctioning  the  judgment  which 
the  Master  should  form  on  the  subject.  By  disobedience 
to  that  riile,  he  had  been  guilty  of  a  contempt,  and  conse- 
quently there  could  be  no  necessity  for  a  rule  msi.  It 
ought  to  be  absolute  in  the  first  instance. 


Patteson,  J. — ^This  is  not  like  the  ordinary  case  of  a 
non-payment  of  costs,  pursuant  to  the  Master's  allocatur. 
The  rule  must  be  nisi  in  the  first  instance. 

Rule  nisi  accordingly. 


It  it  no  objec- 
tion to  the  dis- 
charge of  a 
debtor,  under 
the  48  Geo,  3, 
c.  123,  that  the 
amount  of  the 
debt  for  which 
he  is  in  execu* 
'^on  is  exactly 
20/. 


Thomson  v.  King. 

iS,  HUGHES  moved  for  the  discharge  of  a  debtor,  who 
had  remained  in  execution  during  a  space  of  twelve  suc- 
cessive calendar  months,  for  a  sum  not  exceeding  20L  The 
sum  for  which  he  was  in  execution  amounted  to  exactlyiOl, 
This,  he  apprehended,  was  no  objection,  according  to  the 
language  of  the  statute.     He  cited  Harris  v.  Parker  (a) 

(a)  Ante,  Vol.  3,  p.  451. 
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where  it  had  been  held,  that  though  the  judgment  is  in         1836. 
debt  for  100/.,  yet  if  the  execution  against  the  defendant       Thomson 
is  for  less  than  20Lf  the  defendant  may  be  discharged  out  v- 

of  custody,  after  being  in  prison  twelve  months,  without 
reducing  the  judgment. 

Patteson,  J. — The  words  of  the  statute  are  **  not  ex- 
ceeding 20/."  The  amount  for  which  the  defendant  is  in 
execution  does  not  exceed  that  sum,  and,  therefore,  no  ob*- 
jection  to  hk  discharge  exists. 

•Rule  granted. 


Clartdge  v.  Smith. 

t/.  BAILE  Y  shewed  cause  against  a  rule  obtained  by  The  4th  of  Ge<K 
ThomaSf  for  entering  a  suggestion  under  the  Souihwark  pi^a^"cprJ*" 
Court  of  Requests  Acts,  the  22  Geo.  2,  c.  47,  the  32  Geo.  ^^ous  South- 

work  Court  of 

2,  c.  6,  and  the  46  Geo.  3,  c.  Ixxxvii. ;  or  in  the  alterna-  Requests  Acts^ 
tive  to  obtain  a  certificate  under  the  43  Elix.  c.  6,  s.  2  (a),  rpiaimSof"* 
on  the  irround  of  the  plaintiff  having  recovered  less  than  *^"^'  ^^*^'*  ^* 

^  to  recovers  less 

40^.     The  answer  he  should  give  to  the  first  branch  of  than  40«. 
the  rule,  that  the  clauses  in  the  Souihwark  Court  of  Re-  c.  6,  s.  2,  ooiy 
quests  Act,  under  which  this  application  was  made,  was  ju/T'whVtries 
repealed  by  the  4  Geo.  4,  c.  cxxiii.  ss.  13, 14,  16.  the  cause  to  give 

the  certificate, 
under  that  act, 

Patteson,  J.,  (after   examining  the  acts  referred  to)  puimiffo^fcos^sw 
was  of  opinion  that  the  clauses  on  which  the  application  ^°*^  *"  *^***  ^^ 

■'  ^^  executing  a  writ 

was  founded  were  now  repealed.  or  inquiry, 

whether  before 
a  Judge  or  a 

J.  Bailey. — The  answer  to  the  second  part  of  the  rule  •^'^^Af*  **>«  ««- 

^  ^  ^  ^  ficate  cannot  be 

was,  that  this  was  a  judgment  by  default,  and  an  inquiry  granted. 

(a)  Such  a  certificate  may  be  ia-     and  even  after  taxation.     FoxuU 
doTsed  on  the  poslea  and  maybe     v.  Banks,  5B.  &Ald.  536. 
fxanted  after  the  trial  of  the  cause, 

Q  qS 


Smith. 
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l836.         had  been  executed  before  th^  under-sheriflT;  and,  therefore,- 
![     ''  not  coming  within  the  meaning  of  the  4SEUx.  c.  6,  s.  2.- 

Claridge 

V.  That  section  only  appHed  to  trials  before  a  Judge  at  iVtst 

Prius.  The  Judge  alone  was  the  proper  person  to  exercise 
his  discretion  with  respect  to  the  certificate  to  be  granted. 
The  present  rule  ought  therefore  to  be  discharged. 

Thamiu  was  heard  in  support  of  the  rule. 

Patteson,  J.— The  words  of  the  43  ElUs.  c.  6,  s.  S,  are, 
**  If  upon  any  action  personal  to  be  brought  in  any  of  Her 
Majesty's  Courts  at  Westminster^  not  being  for  any  title 
or  interest  of  lands,  nor  concerning  the  freehold  or  inheri- 
tance of  any  lands,  nor  for  any  battery,  it  shall  appear  to 
the  Judges  of  the  same  Court,  and  so  signified  or  set 
down  by  the  Justices,  before  whom  the  same  shall  be  tried, 
that  the  debt  or  damages  to  be  recovered  therein  in  the 
same  Court  shall  not  amount  to  the  sum  of  forty  shillings, 
or  above,  that  in  every  such  case  the  Judges  and  Justices 
before  whom  any  such  action  shall  be  pursued,  shall  not 
award  for  costs  to  the  party  plaintiff  any  greater  or  more 
costs  than  the  sum  of  the  debt  or  damages  so  recover- 
ed shall  amount  unto,  but  less  at  their  discretions.**  The 
Judge  therefore,  by  the  language  of  the  statute,  is  the 
only  person  who  can  grant  the  certificate ;  and  the  Le* 
gislature  has  not  thought  it  right  to  invest  the  sheriff* 
with  such  a  power.  The  present  rule  must  therefore  be 
discharged. 

Rule  discharged  with  costs. 
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$  Icdo* 

Brown  v,  Daubbny. 

MS  ALL  shewed  cause  against  a  rule  him,  for  setting  aside  if  the  plaintiff 
the  verdict  for  the  defendant  in  this  case,  and  for  a  new  u^^uuu^i^ 
trial,  on  the  ground  of  misdirection  by  the  Secondary,  be-  p^®*  ^^f^' 
fore  whom  the  cause  was  tried,  or  to  enter  a  nonsuit.     It  dant  proTes  hii 
was  an  action  of  debt  for  goods  sold  and  delivered.     The  wiiuot^be'iit 
defendant  pleaded  a  set-off  as  to  the  sum  of  2/.  10*.,  and  I.t*'p,12[tioni;*'" 
never  was  indebted  to  the  remainder  of  the  claim.    The  '^^^^  ^«>  the 
plaintiff  replied  ** never  wom  indebted*'  to  the  plea  of  set*  even  any  part, 
off.     On  this  replication,  issue  was  joined.     At  the  trial  a    "  he  new^uie« 
«et-off,  to  the  amount  of  2/.  IO5.,  was  proved  by  the  de-  **^  P»««<}>ng  do 

'  f^  ^  not  apply  to  re- 

fendant.  The  plaintiff  then  sought  to  give  evidence  in  pUcaUons. 
support  of  his  replication,  that  the  sum  of  21.  10#.  had 
been  paid.  The  Secondary  refused  to  receive  this  evi- 
dence^ on  the  ground  that  the  issue  raised  on  these  plead- 
ings was,  whether  the  plaintiff  ever  was  indebted  to  the 
defendant.  Evidence  ha<l  been  given  that  a  debt  did 
exist,  and  the  plaintiff  could  not  now  be  let  in  to  shew 
that  that  debt  had  been  paid,  as  that  evidence  was  imma- 
terial upon  the  issue  as  to  whether  a  debt  did  at  any  time 
exist  on  the  part  of  the  plaintiff  to  the  defendant.  The 
Secondary  accordingly  refused  to  receive  the  evidence; 
and  stated  that  he  should  direct  the  jury  to  find  for  the 
defendaitt.  Whereupon,  Mansel,  the  counsel  for  the  plain- 
tiff, stated  that  under  that  direction,  he  must  elect  to  be 
nonsuited.  The  Secondary  refused  to  nonsuit,  except 
unconditionally — ^which  being  refused  by  the  plaintiff's 
counsel,  a  verdict  was,  under  the  direction  of  the  Secon- 
dary, given  for  the  defendant.  The  present  rule  had 
been  obtained  to  set  aside  the  verdict,  and  for  a  new 
trial  or  nonsuit. 

Ball  now  contended  that  the  ruling  of  the  Secondary 
was  correct.     The  plaintiff  had  chosen  to  raise  the  issue 
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1836.         by  his  replication  not  as  to  the  actual  state  of  accounts  be- 

g    ^         tween  the  parties,  but  whether  or  not  a  debt  did  at  any 

V.  time  exist  from  the  plaintiff  to  the  defendant.     On  that 

issue  it  must  be  launaterial  whether  that  debt  had  been 

paid  or  not.    The  present  rule  ought,  therefore,  to   be 

discharged. 

Mansely  in  support  of  the  rule,  contended,  that  the  evi- 
dence tendered  by  the  plaintiff  had  been  improperly  re- 
jected. He  cited  Shirley  v.  Jacobs  (a),  wherein  it  was 
held  that  in  assumpsit  against  the  acceptor  of  a  bill  of  ex- 
change, part  payment  may  be  given  in  evidence  under  a 
plea  denying  the  acceptance  in  reduction  of  damages. 
Under  any  circumstances,  the  plaintiff  irould  be  at  liberty 
to  prove  that  the  debt,  was  paid  by  reducing  the  claim  set 
up  by  the  defendant  in  his  set-off. 

Pattbson,  J. — The  present  question  is  somewhat  novel, 
and  I  will  therefore  take  time  to  consider. 

Cur,  adv.  vuk. 

Patteson,  J» — It  appears  to  m^  that  the  present  rule 
ought  to  be  discharged.  In  order  satisfactorily.  tQ  deter- 
mine this  case,  it  is  necessary  to  observe  very  closely  the 
issue  raised  upon  these  pleadings.  The  plaintiff  declares 
in  debt  for  goods  sold  and  delivered.  The  defendant 
pleads  a  set-off  to  ^/.  10«.,  and  **  nunquam  indebitatus**  to 
the  remainder  of  the  plaintiff 's  demand.  The  plaintiff  re- 
plies '*  nunquam  indebitatus "  to  the  plea  of  set-off,  and 
joins  issue  on  the  second  plea.  The  defendant  joins  issue 
in  his  rejoinder  on  the  replication  of  nunquam  indebitatus. 
At  the  trial,  the  plaintiff  proved  a  demand  of  2f.  lOs,  The 
defendant  then  gave  evidence  in  support  of  his  set-off  to 

(a)  Ante,  p.  136. 
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«n  amount  beyond  the  2L  \0s.  The  plaintiff  then  pro)[)09efl  1836. 
to  shew  that  the  sUra  so  pr dved  had  been  paid.  Now,  I  think  ^^y^j, 
it  was  not  competent  fbr  him  to  shew  this  payment*  conr  '«• 

sidering  what  was  the  issue  on  the  plea^Hngs.  The  issue 
raised  on  them  was,  whether  or  not  the  pUintiff  evec 
was  indebted  to  the  defendant.  If  he  ever  whsi  the 
defendant  was  entitled  to  have  thie  issue  found  in  his 
favour.  The  fad  of  that  debt  baying  been  paid  was  not 
an  issue  raised,  and  consequently  evidence  of  it  was  ili^d* 
mi'ssible. 

Now,  to  sbewthiit  the  evidence  was  admissiblef,  the  case 
o( Shirley  v.  Jacobs  wiis  cited.  That  was  an  action  against 
the  acceptor  of  a  bill  of  exchange,  to  ^hich  the  defendant 
pleaded  thfeit  he  did  npt  accept.  At  the  trial,  the  plaintiff 
was  allowed  to  give .  evidejnce  of  part  payment,  to  the 
amount  of  11^  15««,  and  a. verdict  was  found  in  favour  of 
th^  plaintiff  for  the  difference  between  that  sum,  and.  the 
amount  of  the  bill*  A  motion  was  sifterwarcls  made  to  in- 
crease the  verdict  to  the  full  amount  of  the  bill.  On  that 
occasion  Chief  Justice  Tindal  said,  ^'  I  take  the  meaning 
of  the  rule  to  be  this,  that  payment  cannot  be  given  in 
evidence  as  an  answer  to  the  action,  unless  specially 
pleaded.  In  the  pres^p^  cape,  it  wi^f  not  so  offered ;  but 
merely  in  reduction  of  damages.  Whether  the  plea  be 
the  general  issue  or  a  special  plea,  the  jury  would  have 
two  points  to  inquire  into— ;/Sr«/,  for  whom,  the  issue  was  to 
be  found;  secondlgj  what  damage  (he  plaintiff  had  sus* 
tained.  The  damages  the  plaintiff,  in  this  case,  would  bd 
entitled  to  would  be  that  portion  of  thiet  bill  which  re- 
mained unpaid.  As  before  the  new  rules,  the  defendant 
was  always  entitled  to  prove,  under  the  general  issue,  pay- 
ment (even  after  issue  joined)  in  reduction  of  dainages ; 
so  now  I  cannot  see  why  any  thing  should  be  withheld 
from  the  jury*  that  goes  to  redi^ce  the  amount  of  the  ver- 
dict. It  would  be  a  very  singular  thing  if,  when  a  bill  is 
put  in,  and  the  jury  see  indorsements  of  part  payments 
on   the  back  of  it,  they  must  still  upon  their  oaths  say 
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1836.  that  the  full  amount  of  the  bill  remaiDs  due  to  the  plain- 
tiff. In  the  case  of  judgment  by  default,  and  an  assess- 
ment of  damages  before  the  sheriff,  nobody  doubts  but 
that  payment  might  be  proved  in  order  to  reduce  the  yer- 
diet."  tt  is  argued  by  analogy  to  this  case,  that  though 
the  evidence  of  payment  could  not  be  given,  so  as  to  affect 
the  verdict,  yet  that  it  might  be  given  so  as  to  reduce  the 
amount  of  damages.  That  argument,  however,  does  not 
hold.  Because,  in  the  case  of  a  replication  of  nunguam 
indebitatus  to  a  plea  of  set-off,  the  issue  being  merely, 
whether  the  plaintiff  was  ever  indebted  to  the  defendant ; 
if  it  was  proved,  that  he  ever  was  indebted,  the  issue  must 
be  found  for  the  defendant.  In  that  case,  there  would  be 
an  end  of  the  action,  and  nothing  further  would  be  done 
upon  the  verdict.  But  in  the  case  of  an  issue  being  found 
for  the  plaintiff,  another  inquiry  still  remains  to  be  insti- 
tuted— ^namely,  as  to  the  amount  of  damages  to  which  |he 
plaintiff  is  entitled.  It  would  be  necessary  to  inquire  into 
that,  whatever  issue  should  be  found  for  the  plaintiff.  But 
no  such  question  can  arise,  where  the  verdict  is  found  for 
the  defendant;  there  being  an  end  of  the  action.  This 
state  of  things  arises  from  the  plaintiff  adopting  this  form 
of  plea,  and  raising  such  an  issue  on  the  pleadings.  I  must 
treat  this  case  as  if  the  new  rules  of  pleading  were  not  in 
existence,  for  they  do  not  touch  replications.  Nothing  is 
said  throughout  them  concerning  replications.  The  plain- 
tiff has  a  right  to  reply  nU  debet,  as  before  the  new  rules. 
I  think,  therefore,  that  the  Secondary  was  quite  right  in 
rejecting  the  evidence  of  payment,  as  it  was  quite  beside 
the  issue* 

If  the  amount  in  question  had  been  large,  perhaps  it 
might  have  been  worth  while  considering  whether  there 
should  not  be  a  new  trial,  so  as  to  enable  the  plaintiff  to 
amend  his  replication;  but  the  amount  being  so  small, 
I  do  not  think  it  at  all  advisable  that  it  should  take  place. 
The  present  rulti  must,  therefore,  be  dischai-ged. 

Rule  discharged. 
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\SS6* 

Rex  r.  H£STi£R. 

JSVTT  moved  for  a  rule  to  shew  cause  why  the  convic**  a  conviction 
tion  in  this  case  should  not  be  removed  by  certiorari  into  ^wm.A,  c.  32, 
this  Court  from  the  Oxfordshire  Sessions.    It  was  a  con«  f'  ^^* "  f^^' 
vie  tion  under  the  1  &  2  WilL  4^  c.  3^,  s.  30,  for  being  under  sect.  45, 
found  on  inclosed  land  in  the  day  time  in  pursuit  of  game,  the  5  &  6  wm. 
The  question  was,  whether  such  a  summary  conviction  ^*<^-2^'*- ^i* 
could  be  removed  by  certiorari^  according  to  the  provi- 
sions contained  in  the  act  of  Parliament.     By  sect.  45  it 
was  enacted, ''  that  no  summary  conviction  in  pursuance 
of  this  act,  or  adjudication  made  on  appeal  therefrom,  shall 
be  quashed  for  want  of  form,  or  be  removed  by  certiorari 
or  otherwise  into  any  of  his  Majesty's  superior  Courts  of 
record."    From  the  language  of  this  section,  it  was  clear, 
th^  the  conviction  could  not  be  renioved  unless  some 
change  had  been  effected  in  the  law  by  the  provisions  of 
the  kte  act  of  Parliament,  the  5  &  6  Witt.  4,  c.  SO,  s.  21. 

Patteson,  J. — In  the  case  of  Rex  v.  Melhr  (a),  it  was 
decided  that  the  Court  might  look  at  a  verified  copy  of 
the  conviction  in  order  to  judge  of  the  validity  of  the 
warrant,  but  that  the  conviction  itself  could  not  be  re- 
moved* 

Butt. — ^That  would  be  the  clear  meaning  of  the  act  of 
Parliament,  unless  its  provisions  were  affected  by  those 
contained  in  the  recent  act,  to  which  he  had  referred.  By 
sect.  37  of  the  I  &  2  WilL  4,  c.  82,  it  was  provided,  that 
the  penalties,  in  such  a  case  as  the  present,  should  '*  be 
paid  to  some  one  of  the  overseers  of  the  poor,  or  to  some 
other  officer  (as  the  convicting  justice  or  justices  may 
direct)  of  the  parish,  township,  or  place  in  which  the 

(a)  Ante,  Vol.  2,  p.  173. 
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1836.  offence  shall  have  been  committed.*'  By  sect.  2\  of  the 
5  &  6  Witt.  4f,  c.  20,  it  was  provided^  '^  that  from  and 
after  the  passing  of  this  act,  one  moiety  of  all  such  penal- 
ties and  forfeitures  as  are  directed  to  be  paid  and  applied 
as  aforesaid,  shall  go  and  be  paid  to  the  person  who  shall 
inform  and  prosecute  for  the  same,^  and  the  other  moiety 
thereof  only  shall  go  and  he  paid  to  siich  overseer  or 
officer  as  aforesaid,  and  be  by  faim  applied  in  the  manner  by 
the  said  last  recited  act  directed ;  and  the  form  of  convic- 
tion set  forth  in  the  said  last  recited  act  shall,  so  far  as 
relates  to  the  distribution  of  the  penalty  for  which  judg- 
ment shall  be  given,  be  made  according  to  the  act,  and 
conformably  with  the  direction  gi'ven  by  this  act  as  to 
such  distribution."  In  this  latter  act  ^  Parltanient,  no 
provision  wbs  made  for  abolishing  the  writ  of  certiorari. 
The  question  then  was,  whether,  as  this  change  had  been 
made  in  the  application  of  the  penalties,  and  a  corre- 
sponding change  in  the  form  of  the  conviction^  the  present 
must  not  be  considered  as  a  conviction  under  the  latter 
act;  and  as  the  certiorari  was  not  taken  away  by  that  act, 
it  must  be  regarded  as  removable  into  ttiis  Codrt. 

Patteson,  J. — It  is  impossible  to  say  that  this  is  a 
conviction  under  the  last  act  of  ParUament.  The  only 
effect  of  its  provisions  was  to  alter  the  application  of  the 
penalties  incurred  under  the  previous  act.  The  convic- 
tion, therefore,  must  still  be  regarded  as  being  made 
under  the  former  act.  Now,  by  sect.  45  of  the  former, 
the  conviction  is  declared  to  be  irremovable  by  certiorari 
or  otherwise.  I  cannot,  therefore,  grant  the  rule  now 
prayed. 

Rule  refused. 
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Doe  d.  Grimes  r.  Roe. 

JlC.  v.  RICHARDS  moved  for  judgment  .against  the  Service  in  eject- 
casual  ejector.  The  affidavit  on  which  bis  apfdicaticii  '"^"^' 
was  founded,  stated,  that  the  deponent  had  gone  to  the 
premises  mentioned  in  the  declaration,  and  knocked  at 
the  door.  The  tenant  in  possession  then  came,  but  re- 
fused to  open  the  door.  The  deponent  gave  an  explanar 
tion  of  the  object  of  the  proceeding  through  the  door.  The 
tenant  then  went  away,  refusing  to  take  the  declaration. 
The  deponent  immediately  afterwards  served  the  son  of  the 
tenant  in  possession  on  the  premises,  he  at  that  time  re«- 
siding  with  his  mother  there. 

Patteson,  J. — It  does  not  follow  that  at  the  time  the 
son  was  served  the  mother  was  on  the  premises.  I  think, 
however,  you  may  take  a  rule  to  shew  cause. 

Rule  nisi  granted. 


CowPER  and  Others  v.  Jones  and  Another,  Bail  of 

Sternberg. 

Jjm.ANSEL  moved  for  a  rule  to  shew  cause  why  the  The  mere  fact 
plaintiffs  should  not  be  at  liberty  to  sign  judgment  as  for  ciearVtnsuffi- 
want  of  a  plea.    The  pUintifis  sued  by  sci*  fa.  on  a  re-  ^^l^^^l^  "^^ 
cognizance  of  bail,  for  the  appearance  of  a  person  named  ground  for  sign- 
Sternberg,    The  plaintiffs  had  declared ,  and  the  defen-  for  want  of  a 
daxit  Jones  had  pleaded  the  follow:ing  plea: — *' And  the  ^'^** 
said  John  Jones,  by  N»  jB.,  his  attorney,  says,  that  after 
becoming  pledge  and  bail  for  the  said  George  Sternberg 
for  the  purposes  and  in  the  manner  in  the  said  declaration 
mentioned,  and  after  the  obtaining  of  the  said  judgment 
against  the  said  George  Sternberg^  and  before  the  ac- 
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1836.  cruing  of  the  causes  of  aclion  in  the  said  declaration  also 
mentioned^  and  before  the  commencemetit  of  this  suit,  the 
said  George  Sternberg,  the  original  defendant,  became 
bankrupt  within  the  true  intent  and  meaning  of  the  sta- 
tutes then  in  force  concerning  bankrupts,  and  that  the  said 
supposed  causes  of  action  in  the  said  declaration  men- 
tioned, if  any  such  there  were,  did  accrue  to  the  said 
bankrupt  after  the  said  George  Sternberg  so  became  a 
bankrupt  as  aforesaid;  and  this  the  said  defendant  ia 
ready  to  Terify." 

In  Miiey  v.  Walls  (a),  the  Court  of  Exchequer  held,  that 
where  a  defendant  pleaded  a  plea,  containing  a  number 
of  facts,  and  calculated  to  perplex  the  plaintiff,  the  Court, 
on  affidavit  of  its  falsity,  and  no  pretence  being  shewn  for 
pleading  it,  ordered  it  to  be  set  aside  and  plaintiff  to  sign 
judgment.  The  plea  here  pleaded  was  in  general  terms, 
and  was  not  authorized  by  the  Bankrupt  Act,  6  Geo.  4,  c. 
16,  s.  liGf  which  gives  such  a  plea  only  to  the  bankrupt. 
The  plea  did  not  allege  or  indeed  import  that  the  prin- 
cipal had  obtained  his  certificate,  and  therefore  could  not 
by  any  construction  amount  on  its  face  to  a  defence ;  and 
even  if  so  construed,  it  was  distinctly  sworn  that  the  prin- 
cipal had  not  obtained  his  certificate ;  and  if  he  had,  the 
matter  of  excuse  was  ground  of  motion  only,  and  not  of 
plea.  The  plea,  therefore,  was  in  form  a  nullity,  and 
a  mere  trick  in  pleading. 

Patteson,  J. — Unless  the  defendant  was  under  terms 
of  pleading  issuably,  or  the  plea  pleaded  raised  a  difierent 
issue,  the  Court  cannot  interfere.  The  plea  may  contain 
a  statement  of  facts,  which  may  or  may  not  be  true,  and 
which  are  not  sufficient  in  point  of  law  as  an  answer  to 
the  action.  That,  however,  is  not  a  reason  for  setting  it 
aside.     I  have  not  the  power  to  do  it.     I  know  the  Court 

(a)  Aote,  Vol.  1,  p.  648. 
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some  years  ago  used  to  interfere  where  the  plea  was  ^  1^^* 
friToIouSy  and  authorise  the  plaintiff  to  sign  judgment  as 
for  want  of  a  plea.  But  the  Courts  afterwards  retraced 
their  steps,  on  the  ground  of  a  doubt  they  had  as  to  their 
power  so  to  do.  The  Courti  therefore^  now  never  inter* 
feres^  unless  the  defendant  is  under  terms  to  plead  issu* 
ahly;  or  under  some  special  circumstances.  The  mere 
insufficiency  of  a  plea  in  point  of  law  does  not  entitle  .the 
plaintiff*  to  sign  judgment  as  for  want  of  a  plea. 

Rule  refused. 


Armstrong  v.  Marshall. 

JiiRLE  shewed 'cause  against  a  rule  for  setting  aside  an  it  is  no  greand 
award,  on  the  ground  of  the  arbitrator  having  refused  to  ^  awar4^that 
receive  certain  evidence,  which  was  tendered  on  the  part  ?®  arbitrator 

'  *^  hat  been  mw- 

of  the  defendant.     It  appeared  from  the  affidavits,  that  taken  in  point 

,.  Ill  .^1  of  1*^  a*  to  the 

the  action  was  brought  by  a  surveyor  agamst  the  owner  adminibiUtj  of 
of  a  coal-mine,  for  certain  plans  made  of  the  muie  for  the  ^q^"  ^^'' 
latter.  It  also  appeared,  that  an  action  of  trespass  had 
been  brought  by  the  defendant  for  certain  trespasses  al- 
leged to  have  been  committed  by  the  owner  of  a  neigh- 
bouring mine  in  the  mine  of  the  former.  In  order  to 
shew  that  the  trespass  complained  of  had  been  committed, 
it  became  necessary  that  the  present  plaintiff  should  de- 
scend the  shaft,  and  examine  the  extent  of  the  mine,  in 
order  to  make  a  plan  for  the  use  of  the  Court,  on  the  trial 
of  the  action  of  trespass.  The  defendant  accordingly 
descended,  and  made  certain  plans  of  the  mine,  but  was 
prevented  completing  his  survey,  in  consequence  of  the  foul 
air,  which  had  already  canted  the  death  of  two  of  the  men. 
When  the  trespass  cause  came  on  for  trial,  these  plans 
were  produced  before  the  jury.  A  verdict  was  found  for 
the  defendant  in  that  action.    The  defendant  in  the  pre- 


V. 

Marshxkl. 
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\r^3&,  sent  action  refused  to  pay  for  the  plans  «o  furnished  by 
the  present  plaintiff,  on  the  ground  that  they  had  bees 
entirely  useless  for  the  purpose  intended.  The  present 
action  was  then-  brought  to  recover  the  price  of  them. 
The  cause  waa  referred  to  a  barrister,  and  the  parties 
accordingly  attended*  before  him*  On  the  part  of  the  de- 
fendant, one  of  the  special  jurymen  was  called,  for  the 
purpose  of  shewing  the  opinion,  which  he  and  his  brother 
jurors  entertained  of  the  accuracy  or  inaccuracy  of  the 
plans  made  by  the  plaintiff  of  the  coal  mine.  The  arbi- 
trator refused  to  hear  this  evidence,  so  far  as  it  related  to 
his  brother  jurors.  The  present  rule  was  obtained  to  set 
aside  his  award,  on  the  ground  of  that  refusal.  In  answer 
to  the  rule,  Erie  objected  to  the  power  of  the  Court  to 
interfere,  on  the  ground  of  the  arbitrator  being  sole  judge 
of  law  and  fact.  He  cited  Ashion  Yk  Poynier  (a),  where 
it  was  held,  that  the  decision  of  an  arbitrator,  though  not 
a  barrister,  is  final,  although  it  can  be  clearly  shewn  that 
his  award  is  founded  on  a  misapprehension  of  hiw.  Again, 
in  Jtifp  V.  Gray$on  (6),  in  which  case  it  was  decided, 
that  where  a  mixed  case  of  law  and  fact  is  referred  to  a 
nonrlegal  arbitrator,  and  he  decides  absolutely  upon  it, 
without  raising  any  question  upon  his  award,  his  decision 
is  final,  and  the  Court  will  not  eniertain  a  motion  for 
reviewing  such  decision,  either  as  to  the  facts  or  the  law. 
In  those  cases,  the  arbitrator  was  not  a  barrister,  yet  the 
Court  would  not  interfere  with  his  decision;  ifortiori^ 
the  Court  would  not  interfere  with  the  decision  of  an  ar- 
bitrator who  was  a  barrister.  He  contended,  that  the 
arbitrator  in  the  present  case  bad  aeted  correctly  in  not. 
admitting  the  evidence. 

Crowder  was  heard  in  support  of  the  rule. 

Cur.  adv.  vulL 

{u)  Ante,  VoK  3,  p.  201.      -     (b)  Id;  199. 
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Patteson,  Jw — I  have  examined  the  cases,,  and  it  ap^  1836. 
pears  tome  thal^the  arbitrator  is  the  judge  of  law  and  armstromo 
fact,  as  to  .all  matters  presented  to  him  on  the  arbitration^ 
His  deqisi&n,  thei^fore,  is  final,  and  the  Court  will  not 
interfere  with  it,  unless  the  question  of  law  is  raided  by 
the  award..  I  discharge  the  rule,  therefore,  on  that 
ground  only ;  but  extsajudicially,  I  may  aay,  I  should  agree 
with  the  learned  arbitrator  in  the  opinion  he  has  formed 
as. to  the  inadmissibility  of  the  evidence  in  question.  The 
-presfitiL  rule  must  therefore  be  discharged. 

Rule  discharged. 


FoGARTY  ».  Smith. 

MaNSEL  applied  under  1  R.  H.  2  WiU.  4,  s.  190,  and  Where  a  dcfen- 

uppn  notici^,  for  a  rule  to  discharge  a  defendant,  who  had  m^ncdin  exe- 

reraained  in  execution  for   twelve    successiye   calendar  tJteWewcceB- 

months,  for  a  debt  not  exceeding  20/.  «▼«  calendar 

*  months  for  a 

debt  of  20A,  and 

12.  J5ay2&^  sh^w^ji  cause.— It  appeared^  from  his  aflB*  in^t™n^f''" 
davits  that  the  action  in  which  the  defepcjant  had  been  ^'^}'}\^  f^' 

.  tied  to  iiM  all' 

taken  in  executipn,  was  an  a(?tipn  of  debt  in  the  Borough  charge  under 
Court  of  Plfffnouthf  and  judgment  was  suffered  by  de-  c.  123,8.  i. 
fault.  The  amount  of  the  d^bt  was  .20/.,  with  Is.  for 
damages.  The  debt  and  dapiag^Sj  ther^fore^  tpgether, 
amounted  to  a  sum  exceeding  20/.  The  wor^s  of  the  act 
of  Parliament  were,  "  all  persons  in.  execution  upon  any 
judgment,  in  whatsoever  Court  the  same  may  have  been 
obtained,  and  whether  such  Court  be  or.  be  not  a  Court 
of  record,  for  any  debt  or  damages  not  exceeding  the  sum 
of  20/,,  exclusive  of  the  costs  recovered  by  such  judg-» 
ment."  Consequently,  where  the  amount  of  the  judg- 
ment, whether  for,  debt  or  damages,  or  dpbt  and  damages, 
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1836.  amounted  to  more  than  SOL^  the  defendant  was  not  eoti* 
tied  to  bis  discharge.  He  cited  Cooper  v.  Blus{a), 
where  it  was  decided  that  a  defendant  is  not  entitled  to 
his  discharge  under  the  present  act  of  Parliament,  where 
the  debt  for  which  he  was  in  execution  exceeded  80/., 
although  the  excess  consisted  of  interest  only,  which  had 
accrued  after  action  brought.  There,  at  the  time  of 
bringing  the  action,  which  was  on  a  promissory  note,  the 
principal  and  interest  amounted  to  18/.  6s.  6d.  The  case 
being  referred  to  the  Master  on  a  rule  to  compute,  he 
found  that  the  principal  and  interest  amounted  to  21L 
Gd.  The  Court  then  said,  **  the  defendant  b  here  in 
execution  for  debt  and  damages,  which,  by  ordinary  com- 
putation, at  5L  per  cent,  exceed  SOL  According  to  the 
words  of  the  act,  therefore,  the  Court  has  no  power  to 

interfere.'*    In  the  marginal  note  of  Doe  v. (b),  it  is 

stated,  that  '*  a  defendant  remaining  in  execution  twelve 
successive  /calendar  months,  for  the  nominal  damages  in 
ejectment,  is  entitled  to  his  discharge  under  the  48  Geo.  8/ 
c.  123,  s.  1,  although  the  property  recovered  in  the  action 
is  of  considerable  value.'*  Mr.  Justice  Paiteson,  in  this 
last-mentioned  case  said,  ''  the  sum  for  which  the  party 
is  in  execution  is  that  to  which  we  are  to  look,  according 
to  the  language  of  the  act.  Now,  the  defendant  has  been 
in  custody  for  more  than  twelve  months,  for  a  sum  less 
than  201.,  and  therefore  is  entitled  to  her  discharge  under 
the  statute."  From  these  two  cases  it  would  appear,  that 
the  sum  for  which  the  defendant  was  in  execution  was 
that  to  which  the  Court  must  direct  its  attention,  whether 
it  consisted  of  debt  only,  or  debt  and  damages  together. 
Here  the  debt  and  damages  together  exceeded  SOL,  and 
consequently,  by  the  express  language  of  the  statute,  the 
defendant  was  not  entitled  to  his  discharge.'  But  if  it 

(a)  Ante,  Vol.  2,  p.  749.        {b)  Ante,  Vol.  I,  p/  69. 
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should  be  cootended  that  the  words  of  the  statute  were         1^836. 
to  be  construed  distributively,  then  the  case  did  not  come       fooarty 
within  the  statute  at  all.  because  he  was  not  in  execution  <'* 

Smith 

either  for  debt  or  damages  separately,  but  for  debt  and 
damages.  In  either  way^  therefore^  the  defendant  was  not 
entitled  to  be  discharged. 

Manselt  in  support  of  the  rule,  submitted  that  the  case 
was  clearly  within  the  act  of  Parliament.  It  provided, 
that  the  sum  for  which  the  defendant  was  in  execution 
should  not  exceed  ZOL^  exclusive  of  the  costs  recovered 
by  such  judgment.  By  the  practice  of  the  Court,  the 
formal  damages  of  one  shilling  in  an  action  of  debt  were 
treated  merely  as  costs^  and  merged  in  them.  It  was,  there- 
fore>  not  to  be  considered  as  damages  within  the  meaning 
of  the  act  of  Parliament,  but  merely  as  costs,  which,  by  the 
words  of  the  statute  itself,  were  not  a  ground  of  continu- 
ing the  defendant  in  custody. 

Patteson,  J. — In  this  case,  it  seems  that  there  was  a 
judgment  by  default  in  an  action  of  debt.  As  a  matter  of 
cpurse,  the  plaintiff's  damages  were  assessed  at  1«.  I 
think,  that  when  the  act  of  Parliament  speaks  of  '^  debt 
or  damages,"  it  means  to  distinguish  between  those  cases 
where  the  action  is  substantially  brought  for  the  recovery 
of  a  debt,  as  in  the  action  of  debt  or  astumpsil;  and  those 
where  the  action  ,ia  brought  for  the  recovery  of  damages 
merely,  as  in  an  action  of  trespass.  It  is  plain  that  the  costs 
in  both  cases  must  be  considered  as  out  of  the  question. 
Now  the  act,  when  it  speaks  of  debt,  clearly  means  the 
debt  substantially  sought  to  be  recovered.  But  the  shil- 
ling damages  in  an  action  of  debt  is  merely  nominal,  and 
is  trfsated  by  the  practice  of  the  Court  as  costs,  and 
allowed  for  on  the  taxation  of  costs.  It  does  not  appear, 
therefore,  that  it  can   be  considered  either  as  debt  or 

VOL.  iV.  R  R  D.  P*  c. 


£98 


CASES  IN  THE  PRACTICE  COVRT,  K.  B. 


i8a& 


daoMges^  within  the  Cleaning  of  the  act  6f  Parliament. 
The  present  rale  muat,  therefove^  be  granted* 


(a)  It  may  perhaps  be  usefal  to 
state  what  are  the  requisites  in 
order  to  obtain  a  defendant's  dis- 
efaanf  e  under  the  48  Qeo.  3»  c.  123. 
First,  there  mn^t  be  an  affidavit 
by  the  defendant,  stating  that  he 
has  been  in  execution  for  twelve 
sttceessive  calendar  months,  for  a 
debt  not  exceeding  SO/.,  and  stat- 
ing the  amount,  exclusive  of  costs. 
Next,  there  must  be  a  copy  of 
causes.  If  the  defendant  is  in  the 
custody  of  the  Marshal  or  the 
Warden,  the  officer  will  take  ju- 
dicial notice  of  the  handwritiug  of 
the  Marshal  or  the  Warden,  or 
their   respective    deputies,  who 


Rule  grtated  (a). 

have  si^ed  the  copy  of  causes,  or 
of  their  seals.  If  the  defendant  is 
in  the  custody  of  another  gaoler 
than  the  Marshal  or  Warden,  an 
affidavit  verifying  the  gaoler's  ng- 
nature  to  the  copy  of  causes  must 
be  obtained.  Lastly,  there  must 
be  an  affidavit  of  service  upon  the 
plaintiff  himself,  and  not  upon  his 
attorney.  The  service,  however, 
need  not  be  strictly  personal  as  in 
the  case  of  an  attachment ;  but  it 
may  be,  as  in  the  case  of  an  ordi* 
nary  rule,  at  the  plaintiflPs  resi- 
dence, on  some  person  having  pri- 
vity with  him. 


The  illness  of  a 
witness  to  whom 
a  commissioner 
of  the  Court 
might  be  sent 
to  take  his  affi* 
davit,  is  no  ex- 
cuse for  delay 
in  making  an 
application  to 
resdod  an  order 
for  setting  aside 
a  writ  of  sum- 
mons on  the 
ground  of  irre- 
gularity. 


Qrton  v.  France. 

vJTUKNEY  moved  for  a  rule  to  shew  cause  why  a 
Judge's  order  for  setting  aside  the  writ  of  sutninons  in 
this  case  for  irregularity  should  not  be  rescinded.  The 
order  had  been  made  on  the  SOth  of  October  last;  consi- 
derable delay  had  therefore  existed  on  the  part  of  the 
plaintiff  in  making  the  application.  The  reason  of  it  was^ 
that  a  witness  whose  affidavit  was  necessary  to  support 
the  application  had  been  very  ill  until  the  present  time. 

Pattesom,  J. — I  do  not  think  that  is  a  sufficient  reason, 
as  a  commissioner  might  have  been  sent  to  him,  in  order 
to  take  his  affidavit  The  application  is  too  late,  therefore. 


Rule  refused. 
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1:836. 
Stanley  v.  Pbrry. 

JlC,  C.  smith  moved  for  a  rule  to  take  out  of  Court  a  Where  money, 

sum  of  money  paid  in  by  the  sheriff^  pursuant  to  a  rule  an^exeaidoD,^ 

under  the  Interpleader  Act,  as  the  proceeds  of  an  ezecu-  fn'o^^urt  b^ 

tion ;  and  also  for  the  payment  of  costs  by  the  claimant  ^^«  i^enff,  un- 

on  the  goods,  who  had  since  abandoned  his  claim.     It  pleader  Act, 

was  submitted,  that,  as  notice  of  this  application  had  been  ant  abandons" 

eiven  to  the  other  side,  the  rule  ought  to  be  absolute  in  ^**  <^t"™'  ^*l® 

**  ^  rule  for  paying 

the  first  instance.     Scales  v.  Sargeson  (a)  was  cited.     It  the  money  out 

was  there  held,  that  the  claimant   under  such   circum*  execution  cre-^ 

stances  was  liable  to  pay  the  costs  of  the  motion,  although  t'lui'h^^ostt' 

no  previous  application  had  been  made.  i«  *>»•  in  the 

first  instance. 

Patteson,  J* — The  rule  must  be  nisi.    The  case  of 

Scales  V.  Sargeson  only  decides  that  the  party  who  makes 

the  application  is  entitled  to  the  costs  of  coming  to  the 

Court.    The  opposite  party,  however,  has  a  right  to  be 

h^ard  agaiiist  the  rule. 

Rule  nisi  accordingly. 

(a)  Ante,  Vol  3,.  p.  707- 


Webb  v.  Wbbb. 
JS USB  Y  moved  for  leave  to  sign  judgment  on  an  old  Judgment  may 

^  A 11      ■  1  ^  obtained  on 

warrant  of  attorney.  All  the  necessary  documents  were  an  old  warrant 
in  his  possession,  and  the  only  peculiarity  in  the  case  was,  aUhough^oniy 
that  he  had  only  an  office  copy  of  the  affidavit  of  the  due  »"  ^^  *^opy 

,  -  .  i.     1  .     of  the  affidavit 

execution  of  the  warrant  of  attorney,  instead  of  the  ori-  ofiu  dueexe- 
ginal.     That,  he  conceived,  was  no  objection  to   leave  duoed."^'°" 
being  granted. 

» 

Patteson,  J.  (after  consulting  with  the  clerk  of  the 

rules,  Mr.  Hill.) — That  will  be  sufficient,  according  to  the 

practice  of  the  Court. 

Rule  granted. 
R  R  2 
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1336. 


In  ordbr  to  ob- 
tain Judgment 
on  an  old  war- 
rant of  attorney, 
it  is  sufficient  if 
the  affidavit 
states  that  the 
defendant  was 
"seen  alive 
within  ten 
days.' 


»t 


Krell  9.  Joy. 

fir  RE  A  VES  moved  for  leave  to  sign  judgmeot  on  an  old 
warrant  of  attorney.  His  affidavit  stated  the  defendant 
to  have  been  ''seen  alive  within  ten  days."  He  cited 
WaiiM  v«  Bury  (a),  where  the  Court  allowed  judgment  to 
be  entered  up,  on  an  old  warrant  of  attorney^  on  the  17th 
of  May 9  although  the  defendant  had  not  been  seen  alive 
since  the  S3rd  of  April  previous. 


Patteson,  J. — l*hat  is  sufficient. 


(a)  Ante,  p.  44. 


Rule  granted. 


The  lapse  of 
eight  yean  be- 
tween the  join* 
iog  of  issue  and 
the  application 
for  judgment 
as  in  ease  of  a 
nonsuit,  is  no 
ground  for  dis- 
charging the 
rule. 


Curtis  and  Wife  v.  Tabram. 

rr  .  H.  WATSON  shewed  cause. against  a  rulenm  ob- 
tained by  Austin  for  judgment  as  in  case  of  a  nonsuit.  The 
affidavit,  on  which  the  rule  had  been  obtained,  stated,  that 
issue  had  been  joined  in  Hilary  Term,  1828.  The  ap- 
plication,  he  contended,  was  too  late.  The  object  of  the 
14  Geo.  2,  c.  17,  whiqh  empowered  the  Courts  to  give  a 
4efendant  the  like  judgment  as  in  case  of  a  nonsuit,  was 
to  prevent  defendants  from  being  harassed  by  the  conti- 
nued pendency  of  a  suit.  This  was  for  the  benefit  of  the 
defendant.  But  if  he  thought  proper  to  allow  so  long  a 
period  as  eight  years  to  pass  without  applying  to  the 
Court,  he  was  guilty  of  such  laches  as  disentitled  him  to 
the  benefit  of  the  statute.  Under  these  circumstances,  the 
present  rule  ought  to  be  discharged.  The  rule  must,  at 
all  events,  be  discharged  on  the  plaintiff's  giving  the 
usual  peremptory  undertaking,  as  the  plaintiff  had  an 
affidavit  of  the  absence  of  a  material  witness.  Thb  was 
conceded  on  the  other  side. 
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> '  Austin,  in  support  of  the  rule,  contenclecl)  that  the  ap-  1836. 
plication  was  in  time.  The  right  of  the  defendant  to 
judgment  as  in  case  of  a  nonsuit  depended  on  the  words 
of  the  14  Oeo.  2,  c.  17;  and  they  must  be  considered  as 
peremptory  on  the  Court  to  allow  the  defendant  to  sign 
judgment  whenever  the  plaintiff,  after  issue  joined,  had 
not  proceeded  to  trial  according  to  the  course  and  prac- 
tice of  the  Court.  Lapse  of  time  merely  could  not  affect 
the  right  of  the  defendant.  The  argument  on  the  other 
'  «ide  was  calculated  to  prove  that  the  greater  the  neglect 
of  the  plaintiff  to  proceed  to  trial,  the  less  liable  he  be- 
came to  suffer  judgment  as  in  case  of  a  nonsuit.  If  he 
neglected  to  proceed  within  two  terms,  it  was  admitted 
that  he  would  be  liable  to  have,  such  a  judgment  signed 
against  him ;  but  if  he  neglected  to  do  so  for  two-and- 
thirty,  his  liability  ceased.  But  the  mere  lapse  of  time 
was  not  sufficient  to  deprive  the  defendant  of  his  right  to 
judgment  as  in  case  of  a  nonsuit.  In  Doe  d.  Phillips  and 
Others  v.  Moses  (a),  issue  was  joined  in  Trinity  Term, 
1792,  and  the  rule  for  judgment  as  in  case  of  a  nonsuit 
was  not  applied  for  till  TWisf/y  Term,  1794,  and  the 
Court  there  did  not  consider  the  lapse  of  two  years  any 
objection  to  the  motion.  In  Manbyv.  Wortley  {b),  issue 
was  joined  in  TVtitf /y  Term,  1775,  and  the  motion  for 
judgment  as  in  case  of  a  nonsuit  was  not  made  until  Mi- 
chaelmas Term,  1778.  In  that  case  also  no  objection  was 
made  on  the  ground  of  lapse  of  time.  In  both  cases  the 
length  of  time  passed  sub  silentio,  and  was  not  urged  as  a 
reason  for  refusing  the  rule. 

Pattesok,  J. — I  will  look  into  the  authorities^  and  give 
my  opinion  in  a  few  days. 

Cur.  adv.  vuli. 

(a)  6  T.  R.  €34.  (b)  2  W.  Bl.  1223. 
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Patteson,  J.—  I  have  examined  tbe  authorities  on  Ifchia 
point,  but  can  find  no  ease  in  which  so*  long  a  timei  aa  ia 
the  present  instance,  has  elapsed  between  the  joining  issue 
and  the  application  for  judgment  as  in  case  of  a  nonsuit* 
Nor  can  I  find  any  case  in  which  the  length  of  time 
has  been  made  an  objection  to  tbe  rule.  In  the  two  cases 
mentioned  in  argument,  the  lapse  of  two  years,  and  of 
more  than  three,  appears  not  lo  have  formed  any  ground 
of  objection  to  tbe  rule.  That  being  the  case,  I  do  not 
see  how  the  lapse  of  eight  years  can  be  considered  suffi- 
cient to  deprive  the  defendant  of  his  right  to  obtain  judg- 
ment as  in  case  of  a  nonsuit  The  present  rule  may, 
therefore,  be  discharged,  on  the  plaintifi^'a  giving  a 
peremptory  undertaking. 


Rule  discharged,  on  a  peremptory  undertaking. 

Austin  moved,  on  a  subsequent  day  in  the  term,  for 
the  costs  of  the  day,  if  any  had  been  incurred. 

Patteson,  J.,  after  some  consideration,  granted  him 
the  rule  for  that  purpose,  observing,  that  the  Master 
would  determine,  on  taxation,  what  costs  ought  properly 
to  be  allowed. 

Rule  accordingly. 


Doe  d.  Errington  v.  Errington. 

Where  the  de-  ^-  CRESSWELL  and  C  Clarke  shewed  cause  against 
ciaration  in         ^  j.y|g  ^^^f  obtained  by  jB.  Alexander  and  W.  H.  Watson, 

ejectment,  con-  "^  ^  ^  ' .  ^     . 

taining  only  one  for  taxing  the  defendant  his  costs  in  an  action  of  eject- 
dkw*°cia^med  mcnt,  as  to  certain  messuages  stated  in  the  declaration, 

several  mes- 
suages, and  the 

jury  found  a  verdict  of  guilty  as  to  some,  and  not  guilty  as  to  another,  the  Court  held,  that,  pursuant 
to  1  Reg.  Gen.  Hilary  Term  2  Will  4,  s.  74,  the  defendant  was  entitled  to  his  cosU  as  to  the  met- 
suage  with  respect  to  which  the  plaintiff  had  failed,  and  to  have  them  set-off  against  those  of  the 
lessor  of  the  plaintiff. 
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with  leapect  to  which  the  plaiBtifl[*  hmd  fiiiled ;  and  for  1836. 
setting  iboM  costs  off  against  those  of  the  lessor  of  the  p^^ 
plaintiff.  ^ 

*^  EtSIHOTOSI 

V. 

JB.  Alexander  and  iV.  H.  Watson  were  heard  in  sup.    Bamwoioifc 
port  of  the  rule. 

Cur.  adv.  vtdL 

Coleridge^  J, — This  was  a  rule  calling  upon  the  lessor 
of  the  plaintiff  to  shew  cause  why  the  Master  should  not 
tax  the  defendant  his  costs,  and  why  they  should  not  be 
set  off  against  those  of  the  lessor  of  the  plaintiff. 

The  action  had  been  brought  to  try  the  validity  of  a 
will^  by  the  heir-at-law  against  the  devisee.  There  was  only 
one  count,  and  one  demise ;  but  the  lands  sought  to  be 
recovered,  as  appeared  by  the  particulars  of  demand,  and 
on  the  evidence,  fell  under  three  different  descriptions — 
one  part  was  freehold,  of  which  the  testator  had  died 
seised ;  one  part  copyhold,  to  which  the  devisee  had  not 
been  admitted,  and  the  remainder  freehold  contracted  for 
by  the  testator,  but  not  conveyed  to  him.  The  jury 
established  the  will,  but  as  the  devisee  had  not  been  ad- 
mitted to  the  copyhold,  the  heir-at-law  recovered  for  that 
portion.  The  verdict  was  entered,  *'  the  defendant  guilty, 
as  to  two  messuages ;  as  to  the  residue,  not  guilty." 

This  application  was  rested  upon  the  rule  Hilary 
Term  2  Will.  4,  reg.  1,  s.  74(a),  which  not  only  de- 
prives the  plaintiff  of  costs  upon  any  issues  on  which  he 
has  not  succeeded,  but  also  provides  that  the  costs  of  all 
issues  found  for  the  defendant  shall  be  deducted  from  the 
plaintiff's  costs. 

In  construing  the  word  **  issues**  in  that  rule,  the  Court 
of  Exchequer,  in  Cox  v.  Thomason  (6),  and  the  Court  of 
C.  P.  in  Knight  v.  Brown  (c),  have  decided,  that  where 

(a)  Ante,  Vol.  1 ,  >  p.  193.  (b)  Ante,  Id.  p.  572. 

(c)  Ante,  Id.  p.  730. 
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1836.        the  single  plea  of  no/ ^tttft^i  or  nan  assumpsit^  has  been 
pleaded  to  any  number  of  counts^  it  raises  as  many  dis- 
tinct issues  as  there  are  counts,  the  single  plea  being 
V.  treated  as  divisible,   and  substantially  pleaded   to  each 

-count  by  itself.  And  in  Prudhomme  ▼•  Fraser  {a),  an 
action  upon  the  case  for  a  libel,  the  Court  of  King's 
Benehy  adopting  the  principle  of  the  two  former  decisions, 
decided  that  a  single  count  might  be  divisible,  according 
to  the  several  allegations,  containing  each  a  several  cause 
of  action,  so  that  the  general  issue,  pleaded  singly  to  the 
whole,  might  be  considered  to  raise  a  number  of  distinct 
issues,  equal  to  the  number  of  such  allegations ;  and  there- 
fore, where  the  jury  had  found  that  a  small  portion  only 
of  a  long  alleged  libel  was  intended  to  apply  to  the 
plaintiff,  the  Court  declared,  that  upon  taxation  the 
plaintiff  would  be  entitled  only  to  the  costs  arising  out  of 
that  portion,  and  the  defendant  to  the  costs  ari:»ing  out  of 
the  other  parts  of  the  declaration. 

In  these  decisions  the  Courts  have  manifested  a  deter- 
mination to  give  the  fullest  practicable  effect  to  the  rule 
in  question,  a  rule  founded  in  strict  justice.  The  case 
last  cited  is  a  direct  authority  for  the  present  application, 
unless  some  distinction  is  to  be  made  between  the  action 
of  ejectment  and'  the  actions  in  other  forms.  The 
action  of  ejectment  in  form  complains  of  an  unlawful 
ouster,  usually  from  several  messuages  or  closes,  and  the 
plea  of  not  guilty  puts  in  bsue  an  ouster  from  any  one  of 
them.  The  issue,  therefore^  is  formally  and  substantially 
divisible*  It  b  very  possible,  that  as  to  one  or  two  mes- 
suages  the  ouster  may  be  unlawful,  and  as  to  the  residue 
lawful,  and  there  is  nothing  to  prevent  a  finding  by  the 
jury  of  such  an  ouster  as  to  some  or  one  of  the  messuages 
or  closes,  and  negativing  it  as  to  the  residue.  In  the 
Appendix  to  the  9th  ed.  of  TichTs  Practice,  will  be  found 

(a)  4  N.  &  M.  612. 
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the  precedent  of  a  posiea  in  a  case  in  wbich  the  jury  have         1836. 
found  in  part  for  the  plaintiff^  and  in  part  for  the  de- 
fendant ;  and  in  page  648,  the  precedent  of  the  judgment 
following  upon  such  a  finding  and  postea* 

Looking  at  these  precedents  and  upon  principle,  there 
appears  no  distinction  between  ejectment  and  other  actions, 
of  a  nature  to  prevent  the  application  of  the  same  prin* 
ciple  as  to  the  taxation  of  costs  under  this  rule.  And  as 
it  is  very  desirable  to  avoid  the  multiplying  differences  in 
practice,  I  am  of  opinion  that  the  same  rule  should  pre- 
vail here  as  was  laid  down  in  the  case  of  Prudhomme  v. 
Fraser;  and  consequently  that  this  rule  should  be  made 
absolute. 

Rule  absolute. 


Ostler  r.  Bower« 
This  was  a  sheriff's  rule  under  1  &  2  Wia.4f,  c.  58, 

If  the  nnder- 

s.  6,  (the  Interpleader  Act),  calling  on  the  execution  ere-  sheriff  is  the  ex- 
ditor  and  claimant  of  certain  goods  seized  by  the  sheriff,  or^pa^^er  in  °'' 
under  a  writ  of /i.  /a.,  to  appear  before  the  Court,  and   hu*incMoftha 

y     •/      »  rr  »  execution  crc- 

abide  such  order  as  it  should  think  fit  to  make.  ditor,  the 

On  shewing  cause  against  the  rule,  it  appeared,  from  titled  to  relief 
the  affidavits,  that  the  under-sheriff  was  the  plaintiff  in  piel^eJ^'AcrT' 
the  action,  although  the  sheriff  himself  made  an  affidavit 
denying  coUusion  with  either  party. 

Patteson,  J.,  expressed  a  doubt  as  to  whether  this  case 
came  within  the  meaning  of  the  act  of  Parliament.  He 
therefore  took  time  to  consider  whether  this  was  such  a 
case  as  entitled  the  sheriff  to  relief. 

Cur.  adv.  vuU. 

Patteson  J. — I  have  considered  this  case,  and  I  can- 
not find  any  instance  in  which  the  Court  has  interfered 
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1836.  to  relieve  the  sheriff,  where  the  undeivdieriff  was  Umaelf 
(he  fiUintiff.  Although  the  sheriff  hhnself  may  swear 
that  he  does  not  coUade  with  the  plaintiff,  yet  be  must  be 
considered  as  indemnified  in  the  present  casei  and  there- 
fore not  entitled  to  obtain  relief*  nqder  the  Interpleader 
Act.  The  sheriff  is  not  obliged  to  acoept  an  indemnity ; 
but  if  he  does  accept  one,  the  Couit  wiU  not  reheve  hinu 
If  the  sheriff  dees  not.  think  proper  to  folfil  hia  own  office^ 
but  employs  his  under-sheriff,  and  any  thing  ia  done 
wrong  by  him  or  his  oflicers^  he  has.  his  remedy  against 
them.  I  think,  thereforej  that  the  present  rule  must  be 
discharged,  with  costs. 

It  subsequently  appeared,  on  further  inquiry,  that  the 
under-sheriff  was  not  the  plaintiff,  although  he  bore  the 
same  name,  but  that  he  was  the  son  and  partner  of  the 
plaintiff,  who  was  an  attorney. 

Patteson,  J.,  then  referred  to  the  case  of  DudcSn  y. 
Long  (a),  where  the  Court  of  Common  Pletu  hadrefiised 
to  interfere  and  relieve  the  sheriff,  under  circumstances 
not  so  strong  as  the  present.  Th^re,  it  appeared  that  the 
under-sheriff  was  in  partnership  with  a  solicitor  at  SaUs^ 
bury,  and  that  when  a  writ  of  execution  of  the  plaintiff 
against  the  defendant  was  sent  down  to  them  to  be  exe- 
cuted, the  plaintiff's  agent  was  induced  by  the  firm  not  to 
have  it  executed  for  a  week,  and,  in  'the  course  of  the 
time  thus  gained,  other  creditors  of  the  defendant  were 
prompted  to  issue  a  fiat  of  bankruptcy  against  him,  to 
which  the  under-sheriff's  partner  was  solicitor.  Tlie 
Court  there  said,  "  The  sheriff  ought  to  have  no  interest 
on  either  side,  and  in  the  present  case  he  would  not  be 
considered  to  be  without  bias."  The  present  is  a  much 
stronger  case.     I  do  not  think,  therefore,  that  the  sheriff 

(a)  Ante,  Vol.  3,  p.  132. 
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is  entitled  to  relief  under  the  statute.    The  present  rule         18d6» 
must  therefore  be  discharged,  but  without  costs.  ostlbb 


Rule  discharged^  without  costs. 

J.  Hildyard  appeared  for  the  ^leriff. 

N.  Clarke  for  the  execution  creditor. 

Wightman  for  the  claimant 

Butt  for  certain  trustees  claiming  an  interest  in  the 
property  seized. 


0. 

Bowes. 


Rfix  9.  FfiLLowES  and  Others. 

rr  .  H.  TV  A  TSON  applied  for  a  writ  of  certiorari  to  The  mcff  i^ 

remove  an  indictment  for  an  assault  from  the  sessions.    It  ^^  i^!£lc^^ 

was  an  indictment  against  a  magistrate  of  a  county  and  ™eat:for^an«»r 

his  two  sons^  for  an  assault  upon  the  prosecutor.    The  member  «ftii0 

indictment  would  be  tried  before  the  bench  of  magistrates,  tntei  wJio  jvce 

.of  which  the  first  defendant  was  a  member.    Great  pre-  ^ViSdeilt  "^^ 

judice,  therefore,  agunst  the  prosecutor  was  necessarily  ground,  within 

the  O    0»  V     fvUim 

anticipated.    By  the  late  enactment  of  the  5  &  6  Witt.  4,  4,  c.  33,  •.  1,  for 
c.  33,  s.  1,  it  was  required  that  some  reason  for  the  appli-  i]^^^n|).Dt  by 
cation  must  be  stated.    The  prejudice  on  the  part  of  the  certwntri. 
.bench,  it  was  submitted,  was  a  sufficient  reason  for  grant- 
ing the  application. 

Cur.  adv.  vult. 

Patteson,  J. — I  am  of  opinion,  that  the  writ  of  certio^ 
rari  ought  not  to  be  granted  from  the  mere  circumstance 
of  one  of  the  defendants  being  a  magistrate.  No  difficult 
question  of  law  can  arise,  nor  is  any  suggested.  The  only 
inquiry  is,  as  to  matter  of  fact ;  and  I  cannot  imagine  that 
the  bench  will  not  fairly  try  such  a  question. 

Rule  refused. 
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1836. 

Habris  v.  Mathews. 

The  Court  can-  ISIR  F.  POLLOCK  shewed  cause  against  a  rule  nisi 
oCeSS^te^  obtained  by  Bowling  for  setting  aside  the  replication  and 
on  a  proceeding  all  Subsequent  proceedings  on  the  ground  of  irregularity. 

attached  to  tbe 

aiiidaTit  bring-  The  supposcd  irregularity  was,  that  a  date  had  not  been 
t^  before  t^  put  to  the  replication  pursuant  to  the  rule  of  H.  T.  4 
Court,  if,  from     jfui  4  (a\  the  words  of  which  were,  "  every  pleading,  as 

wrong  mtitling,  ^  * 

the  affldaidt       well  as  the  declaration,  shall  be  intitled  of  the  day  of  the 

Where  a  rule  month  and  year  when  the  same  was  pleaded,  and  shall 

a  p^^'SSS^**'*  bear  no  other  time  or  date/'    He  should,  however,  take  a 

objection  to  the    preliminary  objection  to  the  application,  which  was,  that 

tiUeoftheaffi-      .        ^  ,      .  ,  .  ,       ,  .  '  . 

dayit  supporting  the  affidavit  On  which  the  motion  was  made,  was  not  m- 
ed%orw^g°'  titled  in  the  cause;  the  Christian  names  mentioned  in  the 
aftide  proceed-     affidavit  of  the  defendant  as  those  of  the  plaintiff  were 

loga  on  the  *^ 

ground  of  irre-  different  from  those  of  the  plaintiff  in  the  cause.  The 
Court  has  <iSa-  Court,  therefore,  could  not  look  at  the  affidavit;  conse^ 
"^ToU^t^  quently,  the  rule  must  be  discharged. 

plication. 

Dotcling,  in  support  of  the  rule,  contended  that  the  ob- 
jection taken  could  not  be  sustained.  The  rule  was  drawn 
up  on  reading  the  affidavit  in  question,  as  well  as  the 
paper  writing  thereunto  annexed.  That  paper  writing 
was  the  issue  in  the  cause.  The  Court  might  therefore 
see,  by  merely  looking  at  those  proceedings,  that  the  irre« 
gularity  complained  of  had  been  committed.  There  was 
no  necessity,  therefore,  for  having  recourse  to  the  affidavit 
at  all ;  and  sufficient  materials  were  before  the  Court  on 
which  to  determine  the  merits  of  this  application,  quite 
independently  of  the  preliminary  objection. 

LiTTLEDALE,  J. — Without  an  affidavit,  there  is  nothing 
to  bring  the  objection  to  the  pleading  before  the  Court. 

(a)  Ante,  Vol.  2,  p.  232- 
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This  does  not  appear  to  be  an  application  in  the  cause.         1836. 
The  present  rule  must  therefore  be  discharged.  harrib 


Sir  F.  Pollock  contendedj  that  it  ought  to  be  discharged 
with  costs,  it  having  been  moved  with  costs. 

DowUng  contended,  that  there  was  no  irrefragable  rule 
on  the  subject.  This  rule  was  not  discharged  for  irregu- 
larity, but  on  a  preliminary  objection  taken  antecedent  to 
the  question  of  irregularity  being  discussed.  If  the  ques- 
tion of  irregularity  had  been  argued,  it  might  perhaps 
have  been  diflferent.  The  Court,  therefore,  had  a  discre- 
tion. The  question  was,  whether  it  would,  upon  such  an 
objection,  visit  the  defendant  with  the  costs  of  the  appli- 
cation. 

LiTTLEDALB,  J.,  (after  consulting  with  Mr.  Hill,  of  the 
Rule  Office),  was  of  opinion  that  he  had  a  discretion  as  to 
the  costs,  and  accordingly  directed  that  the  rule  should  be 
discharged,  but  without  costs. 

Rule  discharged,  without  costs. 


9. 

Mathews. 


Dos  d.  Jackson  r.  Rob. 

JlLELPS  moved  for  judgment  against  the  casual  ejector.  The  affidavit  ia 

The  affidavit  on  which  he  moved,  stated  the  person  served  IJ^SoiioD  for 

to  be  the  "  occupier"  of  the  premises,  but  not  the  tenant  |!J!j£[JJ'J^^  ^, 

in  possession.  anal  ejector 

must  Bwear  to  a 
lenHoe  on  the 

Patteson,  J. — We  always  require  the  words  "  tenant  **  *•»"*  ^  v^ 

,  ,  "  *"  MstioD/'  the 

in  possession,**  as  much  as  in  an  affidavit  of  merits  we  re-  woxd  <<  ooca- 

quire  the  words  "  on  the  merits.**    The  affidavit  is  at  ?!Slient  "^^^ 
present  insufficient. 

Rule  refused. 
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1886. 

Jeryis  9.  Jones. 

If  a  defendant  TVORDSWORTH  sbewed  cause  against  a  rate  ob- 
nea°of  the  In-  tained  by  Hoggins  for  the  discharge  of  a  defendant  out 
?Ow!f?!57*  ^^  custody  on  the  ground  of  his  person  being  freed  from 
inaerti  in  hu  arrest,  in  conseqoence  of  his  taking  the  benefit  of  the  In- 
purcbase-money  8olYentAct,the7Gtfo.4,c*57.  As  a  preliminary  objection,  be 
M  weif«tt!eli.  conteiidfed  tbat  the  defendant's  affidavit  could  not  be  read, 

S^a'S^'h^'t^u  **'^  P^*^^  ^^  abode  not  being  described  pursuant  toj  1  Reg. 
be  diflchalrged  Gm.  H.  T.  %  WilL  4,  s.  5,  which  requires  that  '*  tbe  ad- 
^  that  annuity  dition  of  cTCry  persou  making  an  affidavit  shall  be  inserted 
ofmSLi^g^uT  herein/*  He  cited  Lawson  y.  Case  {a),  wherein  it  was 
the  schedule,  decided  that  an  affidavit  made  by  a  defendant  in  a  cause 
have  been  omit-  Cannot  be  read  unless  his  addition  is  inserted.     He  also 

^^ontdnot  cit^d  ^^®  <>'d  '«•«  MichaehnasTeTm  15  Car.  2,  K.  B., 
ante  from  an  ColUns  V.  Goodffer  (6) ;  together  with  Mr.  DwoUngs  note 
lead.  to  Lawson  V.  Case;  and  contended  that  the  rule  1  Hilary 

ent  compUanoe *  Tetm  8  WiU.  4,  s.  5,  was  merely  cumulative,  and  did 
^H^T^jm.  ^^^  supersede  the  practice  clearly  laid  down  by  the  old 
4, 1. 5,  af  to  a     pule  abovo  referred  to. 

deponent'f  resi- 
dence, to  det- 

M  ha^M*b€en  Hoggins^  conlrd,  cited  Jackson  v.  Cfuird{c),  where  the 
arrested,  and      Court  decided  that,  where  a  defendant  makes  an  affidavit 

to  be  a  prisoner 

in  the  sheriff's     in  the  causc,  his  addition  need  not  be  given.    This  was  in 

confirmation  of  a  previous  case  of  Poole  v.  Pembrey  {d). 
He  also  oited  Sharpe  v.  Johnson  (e),  where  the  Court  of 
Common  Pleas  held  that  a  prisoner  in  the  custody  of  the 
Warden  of  the  Fleet  need  not  state  his  residence  in  an 
affidavit  made  by  him  in  the  cause. 

Wordsmjfth  dlstinguisiied  the  last  cited*  case  from  the 

(a)  Ante,  Vol.  2,  p.  40.  {d)  Ante,  Vol.  1,  p.'69d. 

[Jb)  2  B.  &  C.  563 : 4  D.  &  R.  44.         {e)  Ante,  p.  324. 
(c)  Ante,  Vol.  2,  p.  469. 
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preseiit^.  because  there  the  defendant  was  in  the  etnlodjF  1^^« 
of  the  keeper  of  the  Couvt's  own  prison;  whereesi  in  ihb  jbryu 
present  case^  he  was  in  the  custody  of  the  sheriff.     In  v* 

that  case,  the  Court  ^ouU  take  judicial  totice  of'the 
place  of  the  defendant's  confinement,  because  he  was  ia 
effect  on  the  floor  of  the  Court ;  but  no  judicial  notice 
could  b6  taken  of  bis  place  of  custody  when  he  was  in  the 
bttids  of  the  sheriff.  Besides,  the  object  jjf  the  dden^ 
dant's  addition  was  to  apprise  the  plaintiff  of  the  usual 
residence,  &0.,  of  the  defendant,  so  that  the  former 'might 
eomBuhkuite  with  him  after  his  discharge  out  of  custody. 

Pattbson,  J.-^I  think  the  defendant  is  sufficiently  de-^ 
scribed.  He  states  himself,  in  his  affidavit,  to  have  been 
arrested  by  the  sheriff,  and  to  be  still  in  his  custody; 
That,  I  think,  is  a  sufficient  compliance  with  the  ritle  of 
Court,  because  he  gives  all  the  information  wanted. 
What  might  be  tibe  decision  on  the  question  of  the  neces- 
sity of  giving  the  addition  merely  on  the  ground  of  the 
defendant  being  the  deponent,  I  do  not  now  decide. 

Wardswarth  then  objected  that  the  application  was  too 
late.  Five  days  had  elapsed  since  the  defendant  was  ar- 
rested. He  cited  Hinion  v.  Stevens  (a),  where  four  days 
were  held  to  be  the  time  within  which  an  application  must 
be  made  to  set  aside  proceedings  for  irregularity. 

Hoggini  submitted,  that,  as  in  that  case  the  action  had 
been  commenced  by  serviceable  process,  it  was  not  an  au- 
thority, for  here  the  defendant  was  in  custody  upon  a 
captoM  ad  satisfaciendum. 

Patteson,  J. — Where  a  party  is  in  custody,  I  think 
five  days  is  a  reasonable  time  within  which  to  make  an 

(a)  Ante,  p.  283. 
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1836.        appUcation  to  the  Court    The  objection  as  to  the  four 
days'  time  applies  to  semceable  process  only. 

Wardsuforih  then  proceeded  to  shew  cause  on  the  me* 
rits.    The  question  in  the  case  was,  whether  the  defen- 
dant was  discharged  from  his  liability  to  an  annuity  by 
obtaining  relief  under  the  Insolvent  Debtors  Act,  the  7 
Geo,  4,  c.  57,  s.  46.     The  words  of  that  section  were, 
"  That  after  such  examination  made  into  the  matters  of 
the  petition  and  schedule  of  any  such  prisoner  as  herein- 
before  directed,  it  shall  and  may  be  lawful  at  such  hearing 
or  adjourned  hearing  as  aforesaid,  for  the  said  Court,  or 
commissioner,  or  justices,  upon  such  prisoner  swearing  to 
the  truth  of  his  or  her  petition  or  schedule,  and  executing 
such  warrant  of  attorney  as  is  hereinafter  directed,  to  ad- 
judge that  such  prisoner  shall  be  discharged  from  custody 
and  entitled  to  the  benefit  of  this  act,  at  such  time  as  the 
said  Court,  or  commissioner  or  justices  shall  direct,  in 
pursuance  of  the  provisions  hereinafter  contained  in  that 
behalf,  as  to  the  several  debts  and  sums  of  money  due  or 
claimed  to  be  due  at  the  time  of  filing  such  prisoner's 
petition  from  such  prisoner  to  the  several  persons  named 
in  his  or  her  schedule  as  creditors,  or  claiming  to  be  cre- 
ditors for  the  same  respectively,  or  for  which  such  persons 
shall  have  given  credit  to  such  prisoner  before  the  time  of 
filing  such  petition,  and  which  were  not  then  payable, 
and  as  to  the  claims  of  all  other  persons  not  known  to 
such  prisoner  at  the  time  of  such  adjudication,  who  may 
be  indorsees  or  holders  of  any  negotiable  security  set 
forth  in  such  schedule  so  sworn  to  as  aforesaid."    In  the 
present  case,  the  defendant  had  granted  an  annuity  of 
100^  per  annum  for  a  sum  of  1000/.    At  the  time  of 
claiming  the  benefit  of  the  act,  the  arrears  of  the  annuity 
amounted  to  475/.    These  arrears  were  not  mentioned  in 
his  schedule,  although  the  amount  of  the  purchase-money, 
and  of  the  annuity  granted  in  consequence,  was. 
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Extract  from  the  Schedule. 


1836. 


Creditor. 

Amount 

Date  when 
contracted. 

Admitted  or  diapated,  &c. 

Me^or    Wm.  Davis 
Jerm,      Hinckley, 
LncesterthirCf  &c. 

10001. 

1827 

As  a  liability  to  this 
creditor,    should   he 
not  be  able  to  claim 
the  same  on  an  es- 
tate which  I  sold  to 
the  trustees  of  Mrs. 
WeddeUyOfOo^ortM 
1828,  on  my  having 
granted  an  annuity  to 
this  creditor  of  100/. 
per  annum  for  the  ad- 
vance  of   1000/.    in 
1827. 

For  the  arrears  of  475^,  the  defendant  had  now  been 
arrested*  It  was  contended,  that  as  they  had  not  been 
mentioned  in  the  schedule,  the  discharge  under  the  In- 
solvent Act  did  not  protect  his  person  from  liability  to 
arrest  for  them.  It  might,  perhaps,  be  said,  that  under 
sect.  51  of  the  act,  the  plaintiff  might  have  come  in  and 
proved  the  amount  of  the  arrears.  But  that  section, 
although  it  referred  "  to  any  sum  or  sums  of  money  which 
shall  be  payable  by  way  of  annuity  or  otherwise  at  any 
future  time  or  times  by  virtue  of  any  bond,  covenant,  or 
other  securities  of  any  nature  whatsoever,"  could  be  held 
to  apply  to  future  liabilities  only,  and  not  to  relieve  the 
defendant  from  claims  already  incurred. 


Hoggins  contended  that  a  sufficient  description  of  the 
debt  had  been  given  in  the  schedule  by  stating  the  amount 
of  the  purchase-money  of  the  annuity,  as  well  as  of  the 
annuity  itself.  The  purchase-money  having  been  men- 
tioned, it  was  quite  clear  that  the  discharge  freed  his  per* 
son  from  arrest  in  respect  of  that  sum.  His  person  being 
freed  from  that  which  was  the  foundation  of  the  arrears, 
it  must  also  be  freed  from  the  arrears  themselves;  for 


VOL.  IV. 


s  s 
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1836.  then  nothing  remained  to  support  them.  If  any  arrears 
did  exist,  sufficient  notice  had  been  given  to  the  plaintiff 
to  come  in  and  have  his  claim  calculated.  Such  a  notice 
having  been  given,  and  the  attention  of  the  plaintiff  thus 
drawn  to  the  claim  in  respect  of  which  the  defendant 
sought  to  take  the  benefit  of  the  act,  the  present  rule 
ought  to  be  made  absolute  for  the  discharge  of  the  de- 
fendant out  of  custody. 

Patteson,  J.-^At  the  time  that  the  defendant  sought 
to  take  the  benefit  of  the  act,  he  owed  two  absolute  debts 
and  one  conditional  debt.  The  two  absolute  debts  were 
the  purchase-money  and  the  arrears  of  the  annuity^  the 
conditional  debt  was  the  future  claims  which  the  plaintiff 
might  have  in  respect  of  the  annuity.  The  former  of  the 
absolute  debts  and  the  conditional  debt  he  introduced 
into  his  schedule.  From  these,  therefore,  he  was  fireed 
by  sects.  47  and  51  •  The  question  then  is,  as  to  the  second 
absolute  debt.  In  order  to  determkie  this,  it  is  necessary 
to  look  at  the  language  of  sect.  40,  which  describes  the 
requisites  of  the  schedule  which  the  insolvent  is  to  make 
out  That  secticn  directs  that  the  schedule  shall  contain 
**  a  full  and  true  description  of  all  debts  doe  or  growing 
due  from  such  prisoner  at  the  time  of  filing  such  petition, 
and  of  all  and  every  person  and  persons  to  whom  such  pri- 
soner shall  be  indebted,  or  who  to  his  or  her  knowledge 
or  belief  shall  claim  to  be  his  or  her  creditors,  togeth^ 
with  the  nature  and  amount  of  such  debts  and  claims  re- 
spectively.*' And  sect.  46  directs  the  defendant  to  be 
discharged  "  as  to  the  several  debts  and  sums  of  money 
due  or  claimed  to  be  due  at  the  time  of  fiiiog  such  pri- 
soner's petition  from  such  prisoner  to  the  several  persons 
named  in  his  or  her  schedule  as  creditors."  The  words 
of  this  section,  it  will  be  observed,  differ  from  those  of 
the  1  Geo.  4,  c.  119,  s.  16.  By  that  section  the  Court  is 
empowered  to  determine  in  respect  of  what  debts  the  de- 
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fendant  ia  to  be  discharged ;  whereas,  by  the  46th  section  1836. 
of  the  present  act,  the  discharge  is  to  be  in  respect  of  the 
several  debts  due  or  to  become  due  to  the  several  persons 
''named"  in  the  schedule.  Now,  under  these  general 
words,  it  appears  to  me  that  the  arrears  of  this  annuity 
would  be  included ;  because  it  is  a  debt  due  to  a  person 
named  in  the  schedule  as  a  creditor.  But  it  may  be  said, 
that  as  there  were  here  two  debts,  they  must  be  consi- 
dered as  if  they  were  due  to  two  different  persons.  If 
they  had  been  different  debts  due  to  difierent  persons, 
there  might  have  been  some  weight  in  the  objection.  But 
as  the  original  sum  in  respect  of  which  the  arrears  became 
due  was  mentioned  in  the  schedule,  the  attention  of  the 
creditor  must  necessarily  have  been  drawn  to  the  consi- 
deration  of  the  arrears  which  might,  at  that  time  have 
been  due.  There  is  nothing  in  the  act  of  Parliament 
which  could  preclude  the  plaintiff,  after  having  received 
such  notice,  from  coming  in  and  proving  as  a  debt,  both 
the  arrears  and  the  value  of  the  future  annuity ;  and  as  it 
does  not  appear  that  there  was  any  intention  to  mislead 
the  plaintiff,  because  his  attention  was  directly  called  to 
the  subject,  I  think  the  defendant  is  entitled  to  his  dis-* 
charge.  That  the  intention  to  mislead  is  an  important 
ingredient  in  the  consideration  of  such  a  question  as  the 
present,  is  clear  from  the  case  of  Farman  and  Another  v. 
Drew  (a).  In  that  case,  which  was  an  application  similar 
to  the  present,  there  was  a  difference  of  Zs.  6d.  between 
the  sum  mentioned  in  the  schedule  as  the  plaintiff's  debt 
and  the  real  amount  claimed.  There  Lord  Tenierden 
said,  "  there  being  no  evidence  to  shew  that  the  defen- 
dant had  any  intention  to  mislead  his  creditors ;  and  the 
mode  in  which  the  debt  is  described  in  the  schedule 
being  calculated  to  notify  to  the  plaintiffs  that  the  defen- 
dant sought  to  be  discharged  in  respect  of  their  debt,  I 

(a)  6D.&R.  76;4B.&C.  16. 
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think  that  the  provisions  of  the  act  of  Parliament  have 
been  complied  with,  and  that  the  defendant  was  duly  dis- 
charged as  to  that  debt."  The  principle  as  to  misleading 
IS  applicable  to  the  present  case.  The  sum  of  1000/. 
having  been  put  down  in  the  schedule^  and  these  arrears 
depending  upon  it,  the  omission  of  them  could  not  have 
arisen  from  a  desire  to  mislead  the  creditor.  As,  there- 
fore, it  does  not  appear  that  the  defendant  had  any  inten- 
tion to  mislead  the  creditor,  I  think  he  is  entitled  to  his 
discharge.  I  cannot  give  him  the  costs  of  this  rule,  be- 
cause he  has  himself  led  to  this  discussion. 


Rule  absolute,  without  costs. 


It  is  no  ground 
of  objection  to 
an  iMue  being 
tried  before  the 
sheriff,  that  the 
defendant  will 
endeavour  to 
avail  himself  of 
the  GloueuUr 
Court  of  Re- 
quests Act. 


Croad  V.  Harris. 

JtC.  V.  RICHARDS  shewed  cause  against  a  rule  ob- 
tained by  WMimore  for  a  writ  of  trial  for  the  purpose 
of  trying  the  issues  joined  between  the  parties  in  the 
present  case.  The  demand  was  under  201 ,  and  the  venue 
was  the  city  and  county  of  the  dty  of  Gloucester.  That 
place,  it  appeared,  had  a  Court  of  Requests  established  by 
\  W.  %  M,f  in  the  year  1689.  Within  that  jurisdiction 
the  defendant  resided,  and  was  liable  to  be  summoned 
there.  As  it  did  not  appear  clearly  that  the  defendant 
would  be  enabled  to  avail  himself  of  the  provisions  of  the 
Court  of  Requests  Act  in  question  if  the  cause  were  tried 
before  the  sheriff,  an  objection  was  made  to  the  issuing  of 
the  writ  of  trial.  The  words  of  the  act  in  question  were, 
*^  if  any  person  or  persons  shall  at  any  time  next  after  the 
1st  day  o(  August,  in  the  year  of  our  Lord,  1689,  com- 
mence and  prosecute  any  action  in  any  of  his  Majesty's 
Courts  at  Westminster,  or  in  any  other  Court  against  any 
person  inhabiting  or  residing  within  the  city  and  county 
of  the  city  of  Bristol,  and  the  city  and  county  of  the  city 
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of  Gloucester,  and  places  before  mentioned,  for  any  debt  1836. 
or  sum  of  money  due  upon  contract,  promise,  specialty,  or 
otherwise,  which  upon  the  trial  shall  be  found  not  to 
amount  to  the  full  sum  or  value  of  40«.  over  and  above 
costs,  no  judgment  shall  be  entered  upon  record  of  any 
such  verdict;  and  if  judgment  shall  be  entered  thereon,  then 
^uch  judgment  shall  and  is  hereby  declared  null  and  void; 
and,  also,  the  defendant  in  every  such  action  shall  have 
his  costs  in  the  said  suit,  to  be  taxed  by  the  said  Court 
or  their  proper  officer  where  such  action  shall  be  tried,  and 
paid  him  by  such  plaintiff  in  the  said  cause:  any  law  or 
custom  to  the  contrary  in  anywise  notwithstanding.**  The 
question  was,  whether  a  trial  before  the  sheriff  was  such 
a  trial  as  was  contemplated  by  the  Court  of  Requests 
Act  referred  to.  When  an  application  was  made  to  Mr. 
Justice  Williams  for  a  writ  of  trial  in  this  case,  he  feeling 
some  doubt  upon  the  subject,  an  application  to  the  Court 
was  directed. 

Whitmore,  in  support  of  the  rule,  contended  that  a 
trial  before  the  sheriff  was  a  trial  within  the  meaning  of 
the  act  in  question.  He  cited  Bond  v.  Bailey  (a),  where 
the  Court  oi  Exchequer  held,  that  the  defendant  was  en- 
titled to  have  a  suggestion  entered  under  the  London 
Court  of  Requests  Act,  though  the  cause  was  tried  before 
the  sheriff.  In  the  case  of  Oates  v.  Shaw^  not  yet  re- 
ported, in  the  same  Court,  their  Lordships  were  of  a  similar 
opinion. 

PattesoN;  J. — This  question  turns  entirely  on  the 
meaning  of  the  word  '*  trial "  in  the  statute,  and  whether 
it  extends  to  a  trial  before  the  sheriff.  The  recent  act  3 
&  4  Will.  4,  c.  43,  ss.  17,  18,  giving  the  trial  before  the 
sheriff,  contains  no  restrictive  words.  Now,  on  that  act 
the  Court  have  already  put  a  construction,  that  a  default 

(a)  Antei  Vol.  3,  p.  808. 
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in  proceeding  to  trial  before  the  sheriff,  is  a  default 
within  the  statute  14  Geo.  2,  c«  17,  and  will  entitle  the 
defendant  to  move  for  judgment  as  in  case  of  a  nonsuit. 
It  was  formerly  contended,  that,  to  entitle  a  defendant  to 
judgment  as  in  case  of  a  nonsuit,  there  must  be  a  default  in 
not  proceeding  to  trial  according  to  the  course  and  prac- 
tice of  trials  at  the  time  of  the  passing  of  14  Geo.  8,  c.  17; 
but  the  Court  thought  otherwise,  and  that  a  drfault  in 
not  trying  before  the  sheriff  was  a  neglect  within  that 
statute.  So  here,  the  word  "  trial "  in  this  statute  will,  I 
have  no  doubt,  extend  to  a  trial  before  the  sheriff.  I 
think  I  might  have  had  some  doubt  on  the  subject,  as  the 
case  has  been  already  before  my  Brother  WilUams,  who 
was  of  a  different  opinion ;  but  the  cases  referred  to,  which 
were  not  then  cited,  decide  the  question. 

Rule  absolute. 


AiBdaYits  to 
shew  caiue 
against  an  en  ^ 
larged  rule  must 
be  filed  a  week 
before  the  tenn 
to  which  it  is 
enlarged. 

The  17th  sec- 
tion of  the  Uni- 
formity of  Pro- 
cess Act,  as  to 
attornies  de- 
claring whether 
writs  hare  been 
sued  out  in 
their  names, 
applies  both  to 
serrioeable  and 
bailable  process. 


GlLSON  9.  CaRR. 

rrOADiS'frOiZT/f  appeared  in  support  of  an  enhirged 
rule,  against  which  Thomas  was  to  shew  cause.  The 
latter  endeavoured  to  make  use  of  certain  affidavits,  which 
had  not  been  filed  seven  days  before  the  term,  pursuant 
to  JR.  M.  36  Geo.  3.  To  this  Wordsworth  objected,  on 
the  ground  of  non-compliance  with  that  rule. 

Thomtis  insisted  that  the  rule  was  not  strictly  imperative. 

Wordsworth  cited  Turner  v.  Unwin  (a).  The  marginal 
note  of  which  was,  "  Affidavits  in  answer  to  a  rule  en- 
larged from  one  term  to  another^  which  requires  the 
affidavits  to  be  filed  a  certain  time  before  the  term,  must 
in  all  cases,  notwithstanding  a  contrary  practice  has  pre- 


{a)    Ante;  p.  16. 
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vailed,  be  filed  within  the  time  prescribed^  unless  the  party        1B36. 
is  prevented  filing  them  by  tnevUdUe  accident"    In  this 
case  there  was  no  pretence  for  saying  that  the  affidavits 
might  not  have  been  filed  in  due  time. 

Pattrson,  J. — In  the  case  of  Turner  v.  Unwin,  which 
was  a  decision  of  the  full  Court,  Lord  Denman  says^  *'  We 
think  it  is  better  to  adhere  to  the  strict  words  of  the  rule, 
{IL  M.  36  Geo.  3),  and  to  determine  that  the  affidavits 
which  have  not  been  filed  in  due  time  cannot  be  used, 
except  in  the  case  provided  for  by  the  rule  itself.  We 
have  had  several  applications  of  this  sort  during  this  term; 
much  time  is  consumed  in  discussing  such  questions ;  and 
though  a  contrary  practice  has  existed,  we  have  deter- 
mined for  the  future  to  adhere  strictly  to  the  rule."  After 
this  decision  I  cannot  permit  the  affidavits  to  be  used. 

Thomfn  then  proceeded  to  shew  cause  on  the  affidavits 
in  support  of  the  rule.  It  appeared  from  them,  that  the 
plaintiff  in  the  action  had  employed  a  person  who  was  not 
an  attorney  to  proceed  for  him,  and  that  person  had 
sued  out  a  writ  of  summons,  and  made  use  of  the  name 
of  an  attorney  named  Fry  on  it,  and  instead  of  indors- 
ing the  residence  of  Fry,  he  had  indorsed  his  own.  In- 
quiries, it  appeared,  had  been  made  of  JV'y,as  to  whether 
the  writ  had  been  issued  by  his  authority  or  privity.  Fry 
denied  knowing  any  thing  about  the  proceeding.  The 
present  rule  was  then  obtained,  either  to  stay  proceedings, 
or  to  set  aside  the  writ.  The  ground  of  the  first  branch 
of  the  application  was,  that  the  writ  had  not  been  sued  out 
by  the  authority  or  with  the  pririty  of  the  attorney;  and 
of  the  second,  that  the  attorney's  place  of  residence  was 
not  indorsed  on  the  writ. 

IVordtworthi  in  support  of  the  rule,  cited  the  17th  sect. 
of  the  Uniformity  of  Process  Act,  as  creating  the  first 
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1836.        irregularity;  and  the  12th  section  of  the  same  statute  as 

"  supporting  the  second  objection.    Under  that  section 

v-  everjr  writ  is  required  to  be  indorsed  with  the  name  and 

place  of  abode  of.  the  attorney  actually  suing  out  the 

same* 

PattesoNj  J. — It  is  not  quite  clear  that  section  17  of 
the  Uniformity  of  Process  Act>  (2  Will.  4,  c.  89),  applies 
to  serviceable  process.  The  words  of  that  section  are, 
'*  that  every  attorney  whose  name  shall  be  indorsed  on 
any  vfrit  issued  by  authority  of  this  act,  shall  declare 
forthwith,  whether  such  writ  has  been  issued  by  or  with 
his  authority  or  privity ;  and  if  he  shall  answer  in  the 
affirmative,  then  he  shall  also,  in  case  the  Court,  or  any 
Judge  of  the  same  or  any  other  Court,  shall  so  order  and 
direct,  declare  in  writing,  within  a  time  to  be  allowed  by 
such  Court  or  Judge,  the  profession,  occupation,  or  quality, 
and  the  place  of  abode  of  the  plaintiff,  on  pain  of  being 
guilty  of  a  contempt  of  the  Court  from  which  such  writ 
shall  appear  to  have  been  issued ;  and  if  such  attorney 
shall  declare  that  the  writ  was  not  issued  by  him,  or  with 
his  authority  or  privity^  the  said  Court,  or  any  Judge  of 
either  of  the  said  Courts,  shall  and  may,  if  it  shall  appear 
reasonable  so  to  do,  make  an  order  for  the  immediate 
discharge  of  any  defendant  or  defendants,  who  may  have 
been  arrested  on  any  such  writ,  on  entering  a  common 
appearance."  From  the  language  of  that  section^  in  speak- 
ing of  the  discharge  of  a  defendant  who  had  been  arrested, 
it  would  appear  only  to  apply  to  the  writ  of  capias. 

Wordsworth  then  called  the  attention  of  his  Lordship 
to  the  language  of  14  Reg.  Gen.  M.  T.  3  Will  4  (a),  the 
words  of  which  were,  **  that  if  any  attorney  shall,  as  re- 
quired by  the  said  act,  declare  that  any  writ  of  summons, 

(rt)  Ante,  Vol.  1,  p.  4/4. 


HILARY  TERM^   6  WILL.  IV.  ()S1 

or  writ  of  capias^  upon  which  his  name  is  indorsed^  was         1^6. 
not  issued  by  him^  or  with  his  authority  or  privity,  all 
proceedings  upon  the  same  shall  be  stayed^  until  further 
order." 

Patteson,  J. — I  think  that  rule  may  be  considered  as 
an  interpretation  by  the  Court  of  the  meaning  of  the 
statute.  From  that  interpretation  it  may  be  considered 
that  the  act  applies  to  serviceable  as  well  as  bailable  pro- 
cess. I  think  the  present  rule  must  be  made  absolute 
for  staying  proceedings,  and  with  costs.  The  plaintiff  has 
thought  proper  to  employ  a  person  not  an  attorney,  and 
the  irregularities  complained  of  are  the  result  of  his  own 
improper  conduct.  If  he  will  think  proper  to  act  in  that 
manner,  he  must  take  the  consequences. 

Rule  absolute,  with  costs. 


Smith  r.  Edwards. 
JilGGS  ANDREWS  and  Harrison    shewed  cause  in  an  action  ^u. 

•      .  1        ••i*fi*        .        Am  m       •     A%  •  c2.  jr.,  the  plain- 

against  a  rule  umi ,  for  delivering  toe  poHea  in  this  cause  tiff  obuining 
to  the  plaintiff,  and  taxing  him  his  costs.  dwn^*"  the 

plea  of  not 
IT  If  »  ^         .  11  1  g«M^y»  «n«  the 

A.e%  and  Gutmtng  supported  the  rule.  new  rules  of 

pleading,  being 
a  special  plea. 
Cur.  adv.  Vuli.        ««kes  the  case 

out  of  the  22  & 
23  Car.  2,  c.  9, 

Coleridge,  J. — This  was  a  rule  calling  on  the  de-  ^  \^^'*  *>»^  *^« 

'  ^  Judge  may,  not- 

fendant  to  shew  cause  why  the  posiea  should  not  be  de-  withstanding, 
livered  to  the  plaintiff,  and  why  the  Master  should  not  tax  ficate  under  the 

It  was  an  action  of  trespass,  for  breaking  and  entering  the  plaintiff  of 

costs,  the  whole 
record  and  evi- 
dence at  the  trial  being  properly  taken  into  consideration. 
If  a  plaintiff  succeeds  and  recovers  damages  only  as  to  part  of  his  cause  of  action,  he  is  still  en- 
titled to  the  poitea. 
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1S86.  the  plaintiflP*8  close,  and  carrying  away  his  goods. — ^The 
pleas  were,  ^r«l,  not  guilty ;  and^  second,  as  to  the  asport- 
ation, that  the  goods  were  not  the  property  of  the  pldn- 
tifi.  The  verdict  passed  in  this  form-—''  for  the  plaintiff, 
as  to  the  breaking  the  close,  with  5s»  damages ;  and  for 
the  defendant,  as  to  the  goods.*'  The  Judge  certified  the 
amount  of  damages,  as  under  the  statute  4S  ElUs.  c.  6,  s.  9. 

The  first  issue  in  this  case  was  clearly  a  divisible  one; 
and  upon  this  finding,  it  must  be  taken  that  the  jury  have 
found  for  the  defendant  so  much  of  it  as  relates  to  the 
asportation.  It  will  stand,  therefore,  simply  as  an  action 
of  trespass  qu.  el.  fr.,  with  a  plea  admitting  the  plain- 
tiff's possession  and  right  of  possession,  and  denying  only 
the  commission  of  the  trespass  alleged  in  the  place 
named  (a). 

On  this  state  of  things,  it  was  contended  for  the  plain- 
tiff, that  the  action  was  within  the  exemption  from  the 
statute  of  Elizabeth,  which  made  the  judge's  certificate 
inoperative ;  and  that  no  certificate  was  necessary  under 
SS  &  23  Car.  2,  c.  9,  s.  136,  to  give  costs,  because  it  was 
an  established  rule,  that  whenever  a  defendant  to  a  decla- 
ration in  trespass  pleaded  any  special  plea,  of  whatever 
nature  or  disclosing  whatever  facts,  the  issue  upon  which 
was  found  against  him,  the  plaintiff  was  entitled  to  fiill 
costs,  although  the  damages  were  under  40s.;  upon  the 
principle  that  it  then  appeared  that  the  judge  could notin 
any  view  of  the  case  grant  the  certificate,  or  that  a  certi- 
ficate would  be  superfluous,  and  therefore  the  case  was 
without  the  operation  of  the  statute.  For  this  latter 
point  was  cited  the  case  of  Wright  v.  Piggin{b),  which, 
with  many  other  decisions,  fully  bears  out  the  position. 
Then  it  was  said,  that,  by  the  operation  of  the  new  rule 
of  pleading,  the  plea  of  not  guilty  had  become  a  special 

(a)  See  Bjtg.  Gen.  E.  T.  4  WiU.     p.  325. 
4,  tit.  Tmpass,  8. 2,  ante,  Vol.  2,        (6)  2  Y.  &  J.  544. 
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plea^  the  effect  of  which  was  to  put  M  question  upon  the        1856. 
title  to  the  land  out  of  the  cause ;  and,  therefore^  to  put 
the  case  out  of  the  statute  within  the  principle  above  laid 
down. 

I  wiiSy  and  am  unable  to  discover  any  distinction  in 
principle  as  regards  the  statute  of  Charles,  between  the 
modern  plea  of  Not  Guilitf  and  any  other  special  plea. 
But  the  consequence  of  admitting  tbis  argument  for  the 
plaintiff  to  be  correct  in  its  enUrety,  would  be  to  make  a 
dead  letter  of  both  statute*  in  regard  to  every  action  of 
trespass  gu.  cL  ft. ;  and  this  appeared  to  me  so  im'* 
portant,  and  is,  I  apprehended,  so  unforeseen  a  result 
from  the  new  rule  of  pleading,  that  I  suspended  my  deci- 
sion until  I  should  have  an  opportunity  of  consulting  with 
the  other  Judges  of  the  Court. 

It  is  to  be  observed,  that  the  argument  for  the  platnliff 
proceeds  differently  with  respect  to  the  two  statutes.  In 
order  to  bring  the  case  within  the  exemption  from  the 
former,  the  declaration  alone  is  looked  to ;  and  although, 
upon  the  whole  record,  it  appears  that  the  action  did  not 
concern  "  ftny  title  or  interest  of  lands,  nor  the  freehold 
or  inheritance  of  any  lands,"  yet  as  it  is  in  form  an  action 
of  trespass  quare  dausum /regit,  and  upon  the  &ce  of  the 
declaration  it  might  have  done  so,  it  is  contended  that  it 
falls  within  the  exemption.  But,  in  order  to  take  the  case 
out  of  the  operation  of  the  latter  statute,  the  plea  is 
prayed  in  aid;  and  although  upon  the  face  of  the  decla- 
ration, **  the  freehbld  or  title  of  the  land  **  might  have 
been  "  chiefly  in  question,*'  yet,  as  upon  the  whole  record 
it  appears  that  it  was  not,  so  that  the  judge  could  not 
have  certified  that  it  was,  the  case  wsus  said  to  be  without 
the  statute. 

It  is  therefore  fittmg  to  inquire,  whether,  upon  the 
words  of  the  statutes,  or  the  construction  put  upon  them 
by  the  Courts,  this  dififerenee  can  be  properly  made. 
The  words  of  the  statute  of  Charles  are,  **  in  all  actions 
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1836.  of  trespass^  assault  and  battery,  and  other  personal  actions, 
wherein  the  judge  at  the  trial  of  the  cause  shall  not  find 
and  certify  under  his  hand  upon  the  back  of  the  record, 
that  an  assault  and  battery  was  sufficiently  proved  by  the 
plaintiff  agamst  the  defendant,  or  that  the  fireehold  or 
title  of  the  land  mentioned  in  the  plaintiff's  declaration 
was  chiefly  in  question,"  &c.  The  certificate,  therefore, 
is  directed  not  so  much  to  what  the  action  may  have  been 
brought  for  in  the  original  view  of  the  party,  as  to  what 
takes  place  on  the  trial,  which  must  depend  on  the  issues 
on  the  record.  And  the  policy  of  the  statute  was  to  col- 
lect the  object  of  the  action  from  the  questions  raised  on 
the  record,  and  considered  at  the  trial.  Accordingly,  the 
numerous  cases  on  the  application  of  this  statute  have 
been  decided  upon  a  view  of  the  whole  record. 

The  plaintiff,  however,  has  to  take  the  case  also  out  of 
the  operation  of  the  statute  of  Elizabeth.  The  words  of 
that  statute  are  these,  "  if  upon  any  action  personal,  to  be 
brought  in  any  of  her  Majesty's  Courts  at  Wesimifuier 
not  being  far  any  title  or  interest  of  lands,  nor  coneeming 
the  freehold  or  inheritance  of  any  lands,  nor  for  any 
battery,  it  shall  appear  to  the  judges  of  the  same  Court, 
and  so  signified,  or  set  down  by  the  justices  before  whom 
the  same  shall  be  tried,  that  the  debt  or  damages  to  be 
recovered  therein  in  the  same  Court  shall  not  amount  to 
40«.  or  above,  that  in  every  such  case  the  judges  and  jus- 
tices before  whom  any  such  action  shall  be  pursued,  shall 
not  award  to  the  party  plaintiff  any  greater  or  more  costs 
than  the  sum  of  the  debt  or  damages  recovered  shall 
amount  to,  but  less  at  their  discretion.**  It  is  argued,  that 
whether  the  action  is  "for  any  interest  in  land"  ought  to 
be  determined  (as  in  one  sense  of  the  words  it  undoubt- 
edly may)  by  looking  at  the  declaration  only;  and  that, 
where  a  trespass  of  little  actual  injury  has  been  com- 
mitted on  lands,  but  which,  if  passed  over,  might  be  used 
to  the  prejudice  of  the  title,  there  is  a  hardship  in  making 
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the  plaintiff's  legal  right  to  costs  dependent  on  the  tres-  1836. 
passer's  plea^  or  the  case  either  of  mere  denial  or  adverse 
title,  which  he  might  set  up  at  the  trial.  In  estimating 
the  amount  of  this  inconveniencei  however,  it  must  be  re- 
membered that  the  certificate  of  the  judge  is  also  neces- 
sary to  deprive  the  plaintiff  of  his  costs,  the  granting  or 
refusing  of  which  has  never  been  considered  merely  a 
ministerial  act ;  and  which,  therefore,  in  the  exercise  of 
ordinary  discretion,  it  can  scarcely  be  supposed  would 
ever  be  granted  in  a  case  where  it  had  appeared  on  the 
trial  that  the  action  had  been  brought  in  the  bond  fide 
assertion  of  a  right  It  must  be  observed,  too,  that  the 
opposite  rule,  if  adopted,  must  make  the  declaration  a 
conclusive  test,  ousting  the  judge  and  the  Court  of  all 
discretion;  and  enabling  a  plaintiff,  on  whose  land  the 
slightest  proveable  trespass  has  been  committed,  to  re- 
cover his  full  costs,  even  in  the  most  vexatious  action. 

I  am  of  opinion,  however,  that  we  do  no  violence  to  the 
words  of  the  statute,  and  best  effect  its  object  if  we  de- 
termine that  the  judge  and  Court  must  ascertain  what  the 
action  is  **for**  and  what  it  "  concerns,**  not  meriely  by  the 
form  of  the  declaration,  but  by.  the  issues  found  for  the 
plaintiff  on  the  whole  record.  The  statute  does  not,  in 
terms,  except  this  or  that  form  of  action;  any  personal 
action  being  for  any  interest  in  land  would  be  within  the 
language  of  the  exception.  This  might  be  founded  on 
good  reason; — for  questions  concerning  the  ''title  or  in- 
terest of  lands*'  might  then,  as  now,  be  raised  in  replevin, 
or  in  actions  on  the  case  as  well  as  in  trespass  quare 
clausum  /regit,  and,  when  so  raised,  would  have  been 
equally  within  the  reason  of  the  exception*  Yet,  in  re- 
plevin, the  declaration  would  not;  and  in  case,  even  the 
whole  record  might  not  disclose,  that  it  was  the  object  of 
the  action  to  try  any  matter  of  title  or  interest  in  land. 
Now,  it  is  a  strong  objection  to  the  adoption  of  any  test, 
that  it  is  not  applicable  to  all  the  cases  within  the  same 
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principle,  which  it  may  be  necessary  to  bring  under  ex- 
amination. A  general  rule,  too,  must  be  framed  to  meet 
the  ordinary  run  of  cases,  and  not  particular  instances  of 
fraud  or  evasion ;  and  in  this  point  of  view,  the  safest 
mode  of  ascertaining  the  object  of  an  action  is  to  see 
what  the  parties  oome  to  bsue  upon.  Further,  it  is  ma- 
terial to  advert  to  the  concluding  words  of  the  section, 
which  authorize  the  Court,  at  its  discretion^  to  award  even 
less  costs  than  the  sum  of  the  debt  or  damages  found ; 
and  I  do  not  see  how  that  discretion  can  be  exercised 
upon  a  view  of  the  declaration  only;  or  a  consideration  of 
anything  less  than  the  whole  record  and  the  report  of  the 
judge.  It  is,  lastly,  very  desirable  to  adopt  the  same  rule 
with  respect  to  two  statutes  relating  so  entirely  to  the 
same  subject-matter. 

Upon  reference  to  the  authorities,  it  will  be  found  that 
they  bear  out  thb  view  of  the  case.  It  is  well  known  that 
the  clause  in  question  was  not  acted  upon  for  a  very  long 
time ;  so  late  as  the  case  of  Reeves  v.  Builer  (a),  it  ap- 
pears that  no  certificate  had  ever  been  granted,  and  it  is 
probable  that  the  first  was  granted  by  Lord  Chief  Jus- 
tice JVilles  in  1744^  nearly  a  century  and  a  half  after  the 
passing  of  the  statute.  This  will  account,  in  some  mea- 
sure, for  the  small  number  of  reported  cases  on  the 
subject.  They  are  collected  in  Baron  HtMoeVs  Trea- 
iiee  on  Costs.  The  greater  part  of  them  are  cases  not 
of  trespass  quare  clausum  fregU ;  but  the  same  point 
is  necessarily  involved,  and  it  will  be  found  in  all  of  them, 
that  the  Courts  have  taken  into  consideration  the  whde 
record  and  the  matter  contested  at  the  trial,  in  order  to 
see  whether  the  case  was  or  was  not  within  the  operation 
of  the  statute.  The  same  remark  applies  to  Wright  v. 
Piggin,  before  mentioned. 

I  am  of  (pinion,  therefore,  that  the  same  plea,  which  is 
properly  relied  on  as  taking  this  case  out  of  the  operation 

(a)  Banbury,  207.    See  1  Wils.  94,  WMer  y.  Robinson. 
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of  the  atatate  of  Ckarles,  brings  it  withia  that  of  the       1836. 
statute  of  EUMobeth,  and,  coiisequeiid]r»  that  the  judge's 
certificate  is  operative. 

There  was  a  second  part  of  this  rule  as  to  the  poitea, 
OB  which,  it  appears  to  me,  the  plamtiff  is  entitled  to  what 
he  prays  fi>r. — As  he  has  succeeded}  and  recovei^d  da- 
oM^es  <Hi  part  of  his  cause  of  action,  he  is  entitled  to  have 
the  posiea  delivered  to  him* 

The  rule  wiU,  therefore,  be  discharged  in  part,  and 
made  absolute  in  part,  without  costs. 

Rule  accordingly. 


Penson's  Bail. 

t^HILTON  opposed  this  bail,  and  objected  that  the  if t  defendant 
affidavit  of  justification  did  not  comply  with  the  rule  of  j^i'^jJ'uJ^ 
Trinitt/  Term,  1  Wia.  4,  s.  8  (a\  as  it  omitted  to  state  the  ''^T  ^"^"^ 

-    ,  \  I    1      ,    •,  under  il»^.  Gflf. 

nature  of  the  property  of  one  of  the  bail.  t.  t.  i  wm,  a, 

he  muft  con* 
form  to  it 

WJMeley  cofi/rd.— This  affidavit  is  sufficient  according  '^^^^/ 
to  the  form  used  previous  to  the  rule  of  Trinity  Term^  aflUaTitof  saf- 
1  WilL  4.    The  defendant  is  not  bound  to  adopt  the  form  g^^'  the  ofd 
there  given.    That  rule  only  says,  if  the  notice  of  baU  is  J^^;  ^y  the 
accompanied  by  an  affidavit  in  the  fonn  there  given,  and  new,  ii  insusi- 

_    dent* 

the  bail  are  excepted  to  and  aUowed,  that  the  plaintiff 
shall  pay  the  costs  of  justification.  That  rule  is  only  di- 
rectory, according  to  a  reported  case  {b)»  This  is  a  case 
of  country  bail,  and  notice  of  bail  was  given  according  to 
the  rule  of  Trimiy  Term,  1  Will.  4 ;  but  that  case  is  an 
express  authority  to  shew,  that  the  affidavit  need  not  be 
in  the  form  there  given.  The  only  consequence  wUl  be, 
that  the  plaintiff  will  not  be  obliged  to  pay  the  costs  of 
justification,  if  the  bail  are  allowed. 

(a)  Ante,  Vol.  1,  p.  103.  {h)  Anon,  snte>  Vol  1,  p.  il5< 
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1836.  Patteson^  J. — ^It  is  desirable  there  should  be  no  con^ 

^~^'  ^  fusion  in  the  practice  in  these  cases.  The  practice  before 
Bail.  the  rule  in  Trinity  Term,  1  WilL  4f,  in  country  bail,  used 
to  be,  to  send  the  affidavit  of  justification  up  to  town,  at 
the  same  time  with  the  bail  papers.  The  affidavit,  how- 
ever, was  not  used  until  the  bail  were  excepted  to.  But 
if  a  defendant  now  chooses  to  proceed  under  the  new  rules, 
he  cannot  say  afterwards  he  will  not  be  bound  by  those 
rules.  A  party,  who  has  given  notice  of  bail,  justifying 
according  to  the  new  rules,  has  thereby  adopted  them, 
and  shall  not  be  allowed  afterwards  to  turn  round  and  de- 
part from  the  form  of  affidavit  thereby  given.  I  am  not 
aware  that  this  point  has  been  expressly  determined  by 
any  of  the  Courts,  but  it  is  desirable  that  the  practice 

should  be  settled. 

Bail  rejected. 


Doe  d.  Wills  v.  Roe. 

In  order  to  en-    K^ HILTON  shewed  cause  against  a  rule  nm,  obtained 

SJiri'on'in  !!Ji  *>y  ^^^*'  «»IWn«  on  ^^^  •e»so'^  of  *«  plaintiff  to  shew 
action  of  (^ect-    Qause  why  the  tenant  in  possession  should   not    be   at 

ment  to  enter       i.  .  . 

into  the  consent  liberty  to  enter  into  the.  consent  rule,  confessing  only 
confessing  l^^^se  and  entry,  without  ouster,  unless  an  actual  ouster 

^Snlto""*'  of  the  plaintiff's  lessor  should  be  proved  at  the  trial, 
shew  that  he  The  ground  of  the  opposition  was,  that  a  question  as  to 
tenant  in  com-    tenancy  iu  common  might  arise  at  the  trial.    The  affidavit, 

on  which  the  rule  was  obtained,  did  not  sliew,  that  the 
tenant  was  sufficiently  interested  in  such  a  question,  to 
entitle  him  to  have  this  rule  made  absolute.  It  merely 
swore,,  that  he  held  under  a  person,  who  was  a  tenant  in 
common,  and  that  the  action  might  involve  a  question  be- 
tween tenants  in  common. 

Coohf  in  support  of  the  rule,  cited  Doe  d.  Gigner  v. 


nion. 
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Roe  (a),  in  which  case  it  was  held,  that  where  a  defendant         1836. 
in  ejectment  shews  by  affidavit  that    he  is  coparcener, 
joint  tenant,  or  tenant  in  common,  and  denies  actual  ouster, 
which  was  here  the  case,  the  Court  will  permit  him  to  con- 
fess lease  and  entry  only,  without  confessing  ouster. 

T 

PATTE^ON,  J. — ^There  can  be  no  doubt  that  if  the 
tenant  were  a  tenant  in  common,  be  would  be  entitled 
to  this  rule :  yet  he  does  not  swear  that  he  is,  but  merely 
that  the  person  under  whom  he  holds  is.  If  the  landlord 
had  come  in,  and  made  himself  a  party  to  this  application, 
it  might  have  been  different.  The  present  rule  must  be 
discharged,  with  costs. 

Rule  discharged,  with  costs* 

(a)  2  Taun.  397. 


yA^^,^€  ^^An^r^ f^.'^'A^^'   ^  ^^'*^9^ 

Chell  V.  Oldfield. 

JL  HOMAS  moved  for  leave  to  sign  judgment  on  an  old  in  order  to  ob- 
wttrrant  of.  attorney.     The  affidavit  on  which  he  moved,  Sj^lu*!^ent 
stated  that  the  defendant  was  seen  on  the  14th  of  the  pre-  <>°  ^^  ^^^  ^^'^'• 

rant  of  attorney, 

sent  month,  but  did  not  go  on  to  state  that  he  was  seen  it  u  necessary 

Mt    \'     19         ^u   «.  J  to  shew  that  the 

"ahve   on  that  day.  defendant »« 

"  alive,"  and 
not  merely 

Patteson,  J. — That  is  not  sufficient*    It  must  be  posi-  "  seen"  within 

tively  sworn  that  the  defendant  was  seen  ''alive."    There  time  before  the 

was  a  case  in  which  a  witness  swore  that  he  believed  a  ^pp^'^^°°* 
party  was  alive,  because  he  had  seen  him;  and  it  turned 
out  that  he  had  seen  him  dead  in  his  coffin. 

Rule  refused 
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An  attorney  is 
not  within  the 
Court  of  Re- 
quests Acts,  so 
as  to  depriTe 
him  of  his  pri- 
vilege of  suing 
in  the  superior 
Courts  at  Wett^ 
mintterf  unless 
it  b  so  enacted 
in  theiDi  not- 
withstanding 
the  Uniformity 
of  Process 
Act 


m 

Dy£R  0.  Levy. 

JmANSEL  shewed  cause  against  a  rule  nisi  obtained 
by  Steer  for  entering  judgment  for  the  defendant,  and 
giving  him  treble  costs,  pursuant  to  the  10  Geo.  S,  c.  S9, 
s.  S,  (the  Blaciheath  Court  of  Requests  Act),  on  the 
ground  that  plaintiff  had  sued  the  defendant  in  this  Court, 
and  riecoTered  less  than  40^.,  the  cause  of  action  haying 
arisen  within  the  jurisdiction  of  the  Coramiesioners  under 
the  said  act.  The  plaintiff  in  the  action  was  an  attorney, 
and  therefore  he  had  a  right  to  bring  hiiB  action  in  one  of 
the  superior  Courts  at  fVestminsier,  notwithstanding  the 
Court  of  Requests  Act  in  question.  Although  by  the 
5  Geo.  S,  c.  8,  s.  28,  which  was  one  of  the  acts  regu- 
lating the  Blackheath  Court  of  Requests  Act,  attorneys 
defendants  were  deprived  of  their  privilege,  attorneys 
plaintiffs  were  not  deprived  of  it.  The  privilege  of  the 
attorney  was  the  privilege  of  the  client,  and  therefore, 
unless  that  privilege  was  expressly  taken  away,  the  Court 
would  not  hold  an  attorney  to  be  deprived  of  it.  It  was 
true  that  the  plaintiff  had  sued  like  any  odier  person,  by 
the  ordinary  writ  of  summons,  and  therefore,  as  fitr  at 
the  proceedings  were  concerned,  it  did  not  appear  that  he 
sued  as  an  attorney ;  but  since  the  passing  of  the  Uni- 
formity of  Process  Act,  he  could  sue  in  no  other  way. 
The  attachment  of  privilege  was  abolished  by  the  first 
section  of  that  act ;  (2  WiU.  4«,  c.  39) ;  yet,  although  that 
act  abolished  the  particular  form  of  writ,  by  which  hia 
privilege  was  to  be  enforced,  it  did  not  therefore  aboKsh 
tlie  privilege  itself.  He  cited  Partington  v.  Woodcock  (a), 
wherein  it  was  held  that  an  attorney  is  entitled  to  retain 
his  venue  in  Middlesex^  notwithstanding  the  Uniformity 
of  Process  Act.    The  present  rule  ought,  therefore,  to 


be  discharged. 


(a)  Ante,  Vol.  2,  p.  650. 


Dyer 

p. 
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,  Steer,  in  support  of  the  rule,  contended  that«  according  1535. 
to  the  language  of  the  act  of  Parliament  on  which  the 
preaent  motion  was  founded,  the  present  rule  ought  to  be 
made  absolute.  The  words  of  the  section  in  question  ^'^^' 
were,  *^  That  no  action  or  suit  for  any  debt  not  exceeding 
the  sum  of  40^.,  and  recoverable  by  the  said  acts,  shall 
be  brought,  commenced,  or  prosecuted  in  any  of  His 
Majesty's  Courts  at  IVestmineter,  or  in  any  other  Court 
whatsoever,  or  elsewhere  out  of  the  said  Court  of  Re- 
quests,  against  any  person  or  persons  residing  or  inhabit-* 
ing  within  the  limits  of  the  several  hundreds  or  places 
mentioned  in  the  said  acts ;  and  that  if  any  such  action  or 
suit  shall  be  brought,  commenced,  or  prosecuted,  the  de- 
fendant in  any  such  action  or  suit  shall  and  may  plead  the 
general  issue ;  and  in  case  the  debt  sued  for  or  to  be  re- 
covered in  such  action  or  suit  doth  not  exceed  the  sum 
of  40^.,  and  the  defendant  shall  prove  by  sufficient  testi- 
mony that  he  was,  at  the  time  of  bringing  or  commencing 
such  action  or  suit,  inhabiting  and  resident  or  dwelling 
within  the  limits  of  the  hundreds  or  places  mentioned  in 
the  said  acts,  and  liable  to  be  warned  or  sumnK)ned  be- 
fore the  Commissioners  of  the  said  Court  of  Requests 
for  such  debt,  then  and  in  every  such  case  the  plaintiff 
in  sudi  action  .or  suit  shall  not  recover,  but  judgment 
shall  be  given  for  the  defendant  or  defendants ;  and  the 
Judge  or  Judges  before  whom  the  said  cause  shall  be  tried 
shall  award  that  the  plaintiffor  plaintiffs  in  such  action 
or  suit  shall  pay  to  the  defendant  or  defendants  treble 
costs ;  and  if  any  such  action  or  suit  as  aforesaid  shall  be 
commenced  or  brought,  and  the  plaintiff  therein  shdU  be 
nonsuited,  or  discontinue  his  action,  or  judgment  be  given 
against  him  on  verdict  or  demurrer,  the  defendant  or  de- 
fendants, in  such  case,  shall  and  may  recover  treble 
costs."  The  words  of  that  section  were  general,  and  were 
those  of  an  act  subsequent  to  the  one  in  which  the  pro- 
vision with  respect  to  attorneys  defendsnts  was,  and  there-* 

T  T  2 
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1836.  fore  must  be  considered  as  expressing  the  intention  of  the 
Legislature  with  respect  to  all  persons,  whether  plaintiffs 
or  defendants.  The  words  of  the  previous  act  of  Par- 
liament (section  28)  were  "  That  no  attorney  at  law,  or 
solicitor^  being  served  with  the  process  of  the  said  Court 
of  Requests,  or  appearing  in  the  same  Courts  shall  be 
allowed  to  plead  or  maintain  any  privilege  against  the 
process^  authority,  jurisdiction,  or  judgment  thereof.** 
Those  words  only  applied  to  attorneys  defendants,  and  at 
that  time  ;  therefore  the  intention  of  the  Legislature  might 
be  taken  only  to  have  extended  the  provisions  of  the  act 
to  attorneys  defendants  ;  but  the  words  of  the  subsequent 
act  being  general,  it  must  be  taken  that  the  Legislature 
intended  to  bring  attorneys  plaintiffs  also  within  the  pro- 
visions of  the  act.  The  reason  of  the  exemption  was  as 
strong  in  one  case  as  the  other ;  for,  whether  the  attorney 
was  defendant  or  plaintiff  in  such  inferior  Court,  his  client 
would  be  as  much  prejudiced  in  the  one  case  as  the  other 
by  his  absence  from  the  superior  Courts,  to  attend  the  suit 
in  which  he  was  concerned  in  the  superior  Court ;  and  as 
the  Court  had  not  in  terms  reserved  the  privilege  where 
he  sues  as  plaintiff,  the  same  rule  must  prevail  whether 
he  be  plaintiff  or  defendant.  If  the  Court  coincided  with 
that  construction,  the  present  rule  ought  to  be  made  ab- 
solute. 

Cur.  adv.  vtdt. 

LfTTLEDALE,  J. — This  was  a  case  tried  before  the 
sheriff,  and  was  an  action  brought  by  an  attorney.  The 
verdict  was  found  for  1/.  14«.  The  present  application 
was  then  made  to  sign  judgment  for  the  defendant,  and 
give  him  treble  costs,  pursuant  to  10  Geo.  S,  c  29,  s.  3, 
the  Blackheath  Court  of  Requests  Act.  I  was  at  first 
strongly  inclined  to  think  that,  as  the  attorney  had  sued 
as  an  ordinary  person  would  do,  he  was  not  entitled  to  his 
privilege  of  suing  in  the  Courts  at  Westminster  for  a  debt 
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cognizable  in  the  inferior  Court.  On  reconsidering  my  1836. 
judgment^  however^  and  finding  that  the  Court  of  Exche- 
quer has  decided  in  two  cases  that  an  attorney  plaintiff  is 
not  within  the  Court  of  Requests  Acts,  unless  specially 
mentioned  therein,  I  think  tlie  present  rule  ought  to  be 
discharged.  It  is  true,  that  by  the  Uniformity  of  Process 
Act  the  aiiachment  of  privilege  is  abolished,  but  the  pri- 
vilege  itself  is  not  taken  away.  The  act  of  Parliament, 
having  abolished  that  particular  form  of  suing,  did  not 
mean  to  interfere  with  his  privilege.  By  its  provisions, 
he  is  compelled  to  adopt  the  same  form  of  process  as  any 
unprivileged  person ;  but  he  does  not  thereby  waive  his 
privilege,  as  there  is  no  other  form  he  can  adopt.  I 
think,  therefore,  that  the  case  does  not  come  within  the 
meaning  of  the  Court  of  Requests  Acts,  on  which  this 
rule  is  founded.  There  is  one  provision  in  this  act  as  to 
attomies,  but  that  only  applies  to  attorneys  who  are  sued 
there  as  defendants,  and  therefore  does  not  affect  this 
question,  where  the  attorney  is  plaintiff.  The  present 
rule  must  therefore  be  discharged,  but  without  costs. 

Rule  discharged. 


Rex  r.  Justices  of  Leicester. 

JtlUMPREY  shewed  cause  against  a  rule  obtained  by  An  appellant 
J.  Hildyard  for  a  writ  of  mandamus  to  be  directed  to  ^ly^^^. 
the  Justices  of  Z^JceW^,  commanding  them  to  enter  ap-  T"i°^°^J**? 
pearances,  and  hear  an  appeal  against  an  order  of  re-  c  76,  s.  79, 
moval.    The  only  question  was,  whether,  under  the  words  of  appeal 
of  the  4  &  6  WiU.  4,  c.  76,  s.  79,  a  notice  of  appeal  against  ^fj^y^J^*/; 
an  order  of  removal  could  be  given  after  the  expiration  notice  of  the 

order  of  re- 

of  twenty-one  days  subsequent  to  the  notice  of  the  order  moTai  being 
of  removal.    The  words  of  the  section  were,  "  That  no  "****' 
poor  person  shall  be  removed  or  removeable  under  any 


notice 
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1896.  order  of  removal  from  any  parish  or  workhouse,  by  reason 
of  his  being  chargeable  to,  or  relieved  therein,  until 
twenty-one  days  after  a  notice  in  writing  of  his  being  so 
chargeable  or  relieved,  accompanied  by  a  copy  or  coon* 
terpart  of  the  order  of  removal  of  such  person,  and  by  a 
copy  of  the  examination  upon  which  such  order  was  made, 
shall  have  been  sent,  by  post  or  otherwise,  by  the  over- 
seers or  guardians  of  the  parish  obtaining  such  order,  or 
any  three  or  more  of  such  guardians,  to  the  overseers  of 
the  parish  to  whom  such  order  shall  be  directed.  Pro- 
vided always,  that  if  such  overseers  or  gUMrdians,  as  last 
aforesaid,  or  any  three  or  more  of  such  guardians,  shall, 
by  writing  under  their  hands,  agree  to  submit  to  sueh 
order,  and  to  receive  such  poor  person,  it  shall  be  lawful 
to  remove  such  poor  person  according  to  the  tenor  of  such 
order,  although  the  said  period  of  twenty-one  days  may 
not  have  elapsed.  Provided  also,  that  if  notice  of  appeal 
against  such  order  of  removal  shaU  be  received  by  the 
overseers  or  guardians  of  the  parish  from  which  such  poor 
person  is  directed  in  such  order  to  be  removed  within  the 
said  period  of  twenty-one  days,  it  shall  not  be  lawful  to 
remove  such  poor  person  until  after  the  time  for  prose- 
cuting such  appeal  shall  have  expired,  or,  in  case  such 
appeal  shall  be  duly  prosecuted,  until  after  the  final  de- 
termination of  such  appeal."  The  point,  it  was  suggested, 
had  been  already  decided  in  the  case  of  The  King  v.  Jttf- 
iices  of  Suffolk  (o),  when  the  Court  was  of  opinion,  that 
notice  of  appeal  might  be  given  after  the  expiration  of  the 
twenty-one  days.  No  doubt,  if  such  an  opinion  had  been 
pronounced,  it  decided  the  present  question,  and  there- 
fore the  rule  for  the  mandamus  must  be  made  absolute. 

Ilildyard  appeared  in  support  of  the  rule,  and  referred 
to  the  case  of  The  King  v.  Justices  of  Suffolk^  which  had 
not  yet  been  reported.     The  full  Court  there  decided, 

(a)  Not  yet  reported. 
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thM  the  parish  to  which  it  was  proposed  to  retnoye  the        1936. 
paoper  might  gi?e  a  notice  of  appeal  after  the  ezpiratkMi 
of  the  twenty-one  days. 

PaTtesoNi  J. — That  was  the  decision  in  the  case  of 
The  King  v.  Justices  of  Suffolk.  It  appeared  to  t^ieCiowrti 
that  the  only  effect  of  the  provision  as  to  the  twentyMone 
days^  was  to  prevent  the  removal  of  a  pauper  until  the 
i^xpiratioB  of  twenty-one  days^  unless  something  was  done 
by  the  parish,  to  which  the  order  was  directed,  shewing  an 
intention  to  yield  to  the  order.  But  if  the  parish  allowed 
the  twenty-one  days  to  pass  without  giving  notice  of  ap- 
peal,  then  the  parish  might  remove  the  pauper.  The  act, 
hpwever,  does  not  compel  the  parish  to  which  the  order 
is  directed,  to  give  its  notice  of  appeal  within  twenty-one 
days,  and  deprive  it  of  its  right  to  appeal  after  that  period. 
The  consequence  of  not  appealing  within  the  twenty-one 
days  is  only  the  removal  of  the  pauper.  This  was  the 
judgment  of  the  Court,  in  the  case  of  The  King  v.  Justices 
<(f  Suffolk^  and  will  therefore  regulate  my  j  udgmen t  The 
present  rule  must  therefore  be  made  absolute. 

Rule  absolute. 


Clark  v.  CH£TWt>i>E. 

JL  HIS  was  an  interpleader  rule.  The  Court  will 

It  appeared,  from  the  affidavits,  that  KJi.fa.  was  issued  interpleader  * 

shortly  after  Michaelmas  Term  against  the  defendant,  under  ^^^S!'^|7  ^u 

which  certain  goods  were  seized.     While  in  possession,  incurred  by ' 

notice  of  a  claim  to  the  goods  was  served  on  the  sheriff:  session,  in  con- 
it  being  then  vacation,  he  applied  for  and  obtained  a  sum-  ^rty  refusing 

mons,  before  a  Judge  at  chambers,  under  the  Interpleader  ^^  consent  to  a 

^  ^  Judge  at  cBaiiv- 

Act.     On  bearing  the  parties,  it  was  admitted  that  the  ben  oaakmf  an 

1  &  2  WilL  4f,  c.  58,  s.  6,  did  not  vest  original  power  in  case;  no  autho- 
rity for  that 
purpose  being  given  by  the  1  ft  2  WiiL  4,  c.  58,  a.  6. 
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1836.         a  Judge  to  interfere  for  the  relief  of  the  sheriff.    The  ex* 
Clark        edition  creditor  proposed,  however,  to  consent  that  the 
V*  Judge  should  make  an  order.  To  this  course  the  clainiant 

objected,  on  the  ground  of  the  Judge  not  being  authorized 
by  the  act  to  make  such  an  order,  and,  on  that  ground, 
ultimately  refused  to  submit  the  case  to  the  decision  of  the 
Judge. 

A  rule  under  the  Interpleader  Act  was  afterwards  ob- 
tained by  the  sheriff,  and  the  parties  appeared  before  the 
Court. 

Swafm,  on  behalf  of  the  sheriff,  applied  for  the  expenses 
to  which  the  sheriff  had  been  put  in  consequence  of  the 
refusal  by  the  claimant  to  consent  that  the  Judge  at  cham- 
bers should  make  an  order  for  the  arrangement  of  the 
matters  in  dispute.  It  was  suggested,  that  those  expenses 
should  be  paid  by  the  claimant. 

Patteson,  J. — I  cannot  visit  the  claimant  with  costs 
resulting  from  his  refusal  to  adopt  a  course  to  which  the 
law  did  not  require  that  he  should  assent.  The  sheriff, 
therefore,  is  not  entitled  to  those  costs. 

The  case  was  then  disposed  of  by  a  reference  to  the 
Master,  the  sheriff  to  keep  possession  of  the  goods  until 
the  report  should  be  made,  and  the  costs  of  keeping  pos- 
session during  that  period  to  be  allowed  to  him  by  the 
unsuccessful  party. 

Rule  accordingly. 


Gray  v.  Withers. 

On  applying  for  iSTEER  moved  for  leave  to  sign  judgment  on  an  old 
5d^ai!^t  of"    warrant  of  attorney.— The  evidence  in  support  of  the  ap- 

attorney,  it  is 

sufficient  proof 

of  the  defendant  being  alive  that  a  letter  in  his  hindwriting  has  been  received. 
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plication,  to  shew  that  the  defendant  was  still  alive,  was         1836. 
the  receipt  of  a  letter  from  him,  signed  in  his  own  hand- 
writing.  v. 

WiTHERf. 

Patteson,  J. — That  is  sufficient  proof,  as  the  hand- 
writing of  the  defendant  is  identified,  and  not  a  mere 
statement  of  receiving  a  letter  purporting  to  be  from  him. 

Rule  granted  (a). 

(a)  See  Sanders  v.  Jona,  ante,  Vol.  1,  p.  36/. 
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I^flarg  ^Term, 


IN  THE  SIXTH  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


Irving  r.  Heaton. 

In  mn  affldaTit    ^*  JER  VIS  moved  for  a  rule  to  shew  cause  why  the 
of  debt  on  a  biU  ^|  ^f  capiat  should  Dot  be  set  aside,  and  why  the  bul- 

of  exchange,  by  ^  '  "^ 

indorsee  agvinat  bond  sbould  not  be  given  up  to  be  cancelled.    The  affi* 

ii  not  necemry  davit  of  debt  Stated  "  that  Heaton  was  indebted  to  depo- 

faui?of  the  wT  "®"^  ^^  ^'*  ^  indorsee  of  a  bill  of  exchange,  drawn  by 

ceptor,  or  that  HeaioH  upon,  and  accepted  by,  one  /•  T.,  for  the  payment 

was  given  to  the  of  50/.  to  the  order  of  Heaton,  at  a  day  now  past,  and 

^TnaffidaTit  ^7  ^^^on  indorsed  to  deponent,   and  which  said  bill 

of  debt  on  a  jg  undue  and  unpaid."     It  was  objected  that  the  affidavit 

bill  of  exchange  "^  •*  i  i  i 

need  not  state  ought  to  State  the  date  of  the  bill,  and  also,  that  the  ac- 

biu,  if  it  allege  ceptor  had  made  default,  and  that  due  notice  thereof  had 

*'if  ^ri"'^?*^  been  given  to  the  maker.       It  was  also  objected,  that 

pias  be  directed  upou  the  facc  oF  the  affidavit  it  appeared  that  the  bill 

ofLoHdon,  the  was  not  due,  and  if  not  due*  it  was  perfectly  consistent 

~S:S":rth:"  t^at  U  should  be  unpaid. 

word  sheriff 
(in  the  singular) 

will  not  TitUte         The  Court  overruled  these  objections,  and  considered 


It. 


the  affidavit  sufficient  {a). 

m 

Jervis  then  objected  to  the  writ. — It  was  properly  di- 

(a)  See   Weedon  v.  Medley,  ante,  Vol.  2,  p.  689 ;    Shirley  ▼.  Jacol^s, 
ante,  Vol.  3,  p.  101. 
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reeled  to  the  sheriff*  of  London  (a) ;  but  after  commanding        ]8d6. 
them  to  take  the  defendant  in  the  usual  form,  it  proceeded 
**  and  we  do  further  command  you,  the  said  sheri^,  that 
immediately  after  the  execution  hereof  you  do  return  this 
writ.** 

Per  Curiam. — You  may  leave  out  the  word  ''  sheriff;** 
and  then,  as  the  writ  is  properly  directed,  it  will  be  suf- 
ficient. 

(a)  See  Barker  v.  Weedon,  ante,  Vol.  2,  p.  70?;  Nkd  ▼.  Boyne,  Id. 
p.  761. 


La  Porte's  Bail. 

rrlLDEf  Serjt.,  on  a  former  day  obtained  a  rule  nui  Aea.M.beiog 
to  set  aside  a  writ  of  set. /a.  against  the  bail,  on  the  ground  J^l^b^^iJru 
of  irregularity.     The  irregularity  complained  of  was  two-  J«»««d,  and 
fold — First,  That  the  writ  of  ca.  sa.  was  made  returnable  sued  iato  a 
before  it  was  lodged  at  the  sheriff's  office ;  and,  secondly,  Tre  HS^uIri- 
that  the  ca.  sa.  had  issued  into  Middlesex,  the  venue  be-  tiei  of  which 

the  bail  may 
ing  in  London.  take  advantage 


by  motion. 


Talfourd,  Serjt.,  shewed  cause,  and  contended  that 
the  biul  could  not  take  adYantage  of  these  irregularities 
by  application  to  the  Court,  but  that  the  proper  course 
was  to  plead  them.  In  Philpot  y.  Manuel  (a)  it  was  held 
that  the  want  of  a  ca.  sa.  against  the  principal  must  be 
pleaded.  And  Dudiow  y.  Watchom  (V)  was  an  authority 
to  shew  that  the  objection  as  to  the  writ  of  ca.  sa.  having 
issued  into  the  wrong  county,  should  also  be  pleaded. 

TiNDAL,  C.  J. — This  case  is  distinguishable  from  Phit^ 
pot  Y.  Manuel,  for  here  a  ca.  sa.  has  in  fact  issued,  which 
was  good  upon  the  face  of  it,  and  though  the  circumstance 

(a)  6  D.  &  R.  616.  (b)  IG^Eut,  39. 
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1836. 


La  Pokte's 
Bail. 
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of  iU  having  issued  into  a  wrong  county  may  be  pleaded, 
yet  no  authority  has  been  cited  to  shew  that  this  irregular- 
ity may  not  also  be  taken  advantage  of  by  motion. 


Rule  absolute. 


fine,  may  be 
sworn  before  a 
British  consul. 


In  the  Matter  of  the  Trustees  of  Mrs.  Barbbr. 

Tbeaffldavit  J- ALFOURDf  Serjt,  moved  that  the  officer  might  be 
oftbecertifioite  directed  to  receive  the  certificate  of  the  acknowledgment 
ledgment  of  a     of  a  fine  by  a  married  woman.    The  affidavit  in  support 

of  it  had  been  certified  by  a  British  consul  instead  of  a 
notary  public.    The  6  Geo.  4,  c.  87,  s.  20,  after  reciting 
that  it  is  expedient  that  every  consul-general,  or  consul^ 
appointed  by  his  Majesty  at  any  foreign  port  or  place, 
should,  in  all  cases,  have  the  power  of  administering  an 
oath  or  affirmation  whenever  the  same  should  be  required, 
and  should  also  have  power  to  do  such  notarial  acts  as 
any  notary  public  may  do,  it  was  enacted,  that  from  and 
after  the  passing  of  this  act,  it  shall  and  may  be  lawful  for 
any  and  every  consul-general  appointed  by  his  Majesty 
at  any  foreign  port  or  place,  whenever  he  shall  be  thereto 
required,  and  whenever  he  shall  see  necessary,  to  admi- 
nister at  such  foreign  port  or  place  any  oath,  or  take  any 
affidavit  or  affirmation  from  any  person  or  persons  whom- 
soever, and  also  to  do  and  perform  at  such  foreign  port  or 
place  all  and  every  notarial  acts  or  act  which  any  notary 
public  could  or  might  be  required  and  is  by  law  em- 
powered to  do  within  the  united  kingdom  of  Great  Bri' 
tain  and  Ireland. 


TiNDAL,  C.  J. — Under  the  words  *'  all  and  every  no- 
tarial acts  or  act  which  any  notary  public  is  by  law  em- 
powered to  do,"  \ie  may  fairly  include  the  certificate  to 


.% 
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the  handwriting  and  authority  of  the  party  taking  the  af-        1836. 
fidavit  of  acknowledgment  of  a  fine.  t    t     ot 


Rule  accordingly. 


Barbbr. 


Rogers  v.  Fry. 

Ji,A  YE  moved  that  the  acknowledgment  of  a  fine  taken  Tbe  affidavit 
before  a  special  commissioner  in  Irelandy  in  pursuance  of  ^a^fe^of  the 
the  provisions  of  3  &  4  Will.  4,  c.  74,  s.  8,  might  be  re-  JJ^^j^^^^^^ 
ceived.    The  affidavit  of  the  certificate  of  the  acknow-  must  be  swom 
ledgment  had  been  sworn  before  a  person  who  was  a  or  commiwioDer 
commissioner  for  taking  affidavits  in  the  Court  of  Cam-  p^-^^ 
man  Pleas  in  Ireland,  but  who  was  not  a  commissioner  of  '«"'•  therefore, 
this  Court.    The  officer  refused  to  receive  the  acknow-  davit  waa  iwom 
ledgment,  in  consequence  of  the  rules  H. T.  4  WiU.  4 (a),  mh^neroTthe  » 
in  which  the  heading  of  the  form  siven  for  the  affidavit  Cowa«»  Pleat 

__  o      m         •  ./.  .  ia  Ireland,  the 

of  the  certificate  was,  **  Form  of  affidavit,  verifying  the  Court  refused 
certificate  of  acknowledgment,  taken  in  pursuance  of  the  acknowledge 
act  of  Parliament,  to  be  made  by  some  practising  attorney  ^^^^ 
or  solicitor,  and  to  be  sworn  before  a  Judge  of  the  Court 
of  Camman  Pleas,  or  a  commissioner  appointed  for  taking 
affidavits  in  the  said  Court"    In  support  of  the  motion, 
reference  was  made  to  KiWy  v.  StarUan  (6),  in  which  case 
an  affidavit,  sworn  before  a  commissioner  of  the  Court  of 
Exchequer  in  Ireland,  was  allowed  to  be  read ;  and  it  was 
submitted  the  act  of  Parliament  did  not  state  before  whom 
the  affidavit  should  be  sworn. 

Per  Curiam.— The  3  &  4  WillA,  c.  74,  gives  the  Court 
the  power  of  making  rules,  and  the  rule  requires  the 
affidavit  to  be  sworn  before  a  Judge,  or  a  commissioner 
of  this  Court. 

Application  refused. 

(a)  Ante,  Vol.  3,  p.  120.  (6)  2  Y.  &  J.  75. 


MJ^r-  -f^'  4^^^^'^^^' 
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La  For£8T  am)  Others  r.  Lamoan. 

The  Court  wiu  rV.  H.  WATSON  moved  to  set  aside  a  plea^  and  to 
dalityac? aside  ^^^®  leave  to  Sign  judgment*  The  action  was  brought  on 
^^^^^        ^  bill  of  exchange;  the  defendant  had  pleaded  that  the 

which  iMue  may  ®  *^ 

be  taicen.  bill  was  outstanding  in  the  hands  of  a  third  person.    The 

affidavit  in  support  of  the  motion  stated  the  plea  was 
wholly  false,  and  set  out  a  letter  of  the  defendant,  ad- 
dressed to  the  plaintiff*,  in  answer  to  an  application  by 
him  for  payment  of  the  bill,  which  stated  that  some  press- 
ing demands  prevented  the  defendant  from  then  taking 
up  the  bill,  and  requested  the  plaintiff  to  hold  it  for  a 
short  time.  Reference  was  made  to  Thomas  v.  Vander- 
mooter  (a),  Bones  v.  Pinter  (6),  Bartley  v.  Godslaie  (c). 

Tindal,  C.  J. — It  is  clear  this  is  a  plea  upon  which 
a  distinct  issue  may  be  taken ;  and  if  we  were  to  allow  this 
rule,  we  should  in  effect  be  trying  the  case  upon  affidavit. 

Rule  refused. 

(«)  2  B.  &  A.  197.  {h)  2  B.  ft  A.  777- 

(e)  2  B.  &  A.  199. 


SyMBS  9.  GOODFELLOW. 

An  arbitrator's  rwlLDE,  Serjeant,  shewed  cause  against  a  rule  obtained 

admiiaibUity  of  ^y  CrowdcT  for  Setting  aside  the  award  made  in  this  cause, 

Wmlf  toaJ^*'*  on  the  ground  that  the  arbitrator  had  received  evidence 

Qumre,  if  in  which  was  not  admissible  on  the  issues  raised  by  the  plead- 

■gainst  a  hn»>  uigs«    The  action  was  brought  for  the  board  and  lodging 

IllJ^piilld toh?8  ^^  defendant's  wife,  and  also  for  goods  sold,  and  money 

wtfe,  it  is  neces- 
sary to  plead  specially  the  adultery  of  the  wife. 
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lent  to  her^    The  defendant  pleaded  mm  assumprit,  and  a         1896. 
setoff.    After  the  plaintiff  had  established  his  case  before        ^  '^^ 


the  arlatratory  the  defendant's  attorney  proposed  to  give  •• 

evidence  of  the  adultery  of  the  wife.  It  was  objected  that 
this  evidence  could  not  be  received  under  the  plea  of 
noM  ass9impiiif  but  should  have  been  specially  pleaded. 
The  arbitrator  over-ruled  the  objection,  and  ultimately 
awarded  in  favour  of  the  defendant.  Reference  was  made 
to  Jupp  V.  Grayson  (a),  and  it  was  contended  that  the  arbi- 
trator was  the  proper  judge  as  to  whether  the  evidence 
should  be  received,  and  that  his  decision  was  final. 

Crawder^  in  support  of  the  rule,  contended,  that  tl^ 
arbitrator  bad  been  deciding  on  an  issue  in  fact,  which 
was  never  raised  before  him* 

TiNDAL,  C.  J. — ^I  feel  some  difficulty  in  saying  that  this 
is  a  matter  which  must  be  pleaded ;  it  seems  to  me  to 
negative  the  facts  out  of  which  the  implied  promise  arises. 
But,  as  the  point  is  doubtful,  we  will  not  take  the  judg* 
ment  from  the  arbitrator;  he  is  the  person  to  decide,  if 
evidence  be  admissible,  whether  the  objection  arises  fromr 
incompetency  or  the  state  of  the  plei 


Rule  discharged. 
(a)  1  C.  M.  &  R.  523. 


HoLLINOSWOflTU  P.  BrIOQS. 

JjMAULE  shewed  cause  against  a  rule,  obtained  by  R.  A  plaintiff  cin« 
F.  Richards,  for  amending  the  pleas  in  the  cause.    The  Amendment  o?*^ 
action  was  brought  on  a  policy  of  insurance ;  and  the  de-  *ie J^n'lh*"**' 

ground  of  a  wit- 
new  who  has  gone  abroad  having  been  examined  with  retpect  to  the  issue  then  joined,  if  the 
plaintiff  has  had  notice  of  the  propoeed  amendment  before  the  examination  took  place. 
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fendant  (among  other  pleas)  bad  pleaded  in  substance, 
*'  that  the  vessel  was  not  seaworthy,  and  was  not  worth 
repairing,'*  and  also  that "  the  vessel  was  overkden  in 
weight"  It  was  proposed  to  amend  these  pleas  by  omit- 
ting the  words  **  not  worth  repairing/'  and  by  stating  the 
cargo  was  so  stowed  as  to  be  improper  for  that  particular 
vessel,  instead  of  the  allegation  that  the  vessel  was  over- 
laden. Issue  was  joined  on  Che  17th  of  December  last, 
and  on  the  32nd  a  judge's  order  was  obtained  for  examin- 
ing one  of  the  plaintiff's  witnesses^  who  was  about  to  go 
abroad.  At  the  time  the  parties  attended  the  Prothonotary 
for  the  purpose  of  the  examination,  a  notice  was  deli* 
vered  to  the  plaintiff's  attorney,  specifying  the  intended 
alteration  in  the  pleas*  It  was  objected  that  the  defendant 
was  not  entitled  to  vary  the  issue  after  the  plaintiff's  wit- 
ness had  been  examined,  as  the  examination  was  framed 
to  meet  the  then  present  state  of  the  record. 


R.  V.  Richards,  in  support  of  the  rule,  contended  that 
the  defendant  ought  not,  since  the  new  rules,  to  be  in  a 
worse  situation  than  he  was  before*  Before  the  new  rules 
he  might,  under  the  general  issue,  have  shaped  his  de- 
fence to  meet  the  plaintiff's  case ;  and  it  would  be  incon- 
venient to  lay  down  a  general  rule,  that  because  a  witness 
had  been  examined,  no  amendment  should  be  allowed* 


TiNDAL,  C.  J. — The  first  intended  alteration  cannot 
affect  the  rights  of  the  plaintiff,  and  therefore  the  words 
*'  not  worth  repairing  "  may  be  struck  out.  With  respect 
to  the  other  proposed  alteration,  it  seems  the  plaintiff  was 
duly  informed  of  the  defendant's  intention  to  make  this 
amendment  before  the  witness  was  examined.  I  do  not 
think  it  necessary  in  the  present  case  to  lay  down  any 
general  rule:  if  the  plaintiff  intended  to  object  to  the 
amendment,  he  should  have  done  so  before  the  witness 
was  examined.    He  had  a  reasonable  notice  given  to  him  ; 
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for  it  appears,  that  during  the  eariy  part  of  the  examina* 
tion  a  paper  was  tenderedj  stating  the  proposed  amend- 
ments. It  was  then  his  own  affair  to  go  on  with  the  ex- 
amination :  he  might  immediately  have  put  a  stop  to  it, 
and  thrown  the  costs  on  the  adverse  party. 
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Park,  J. — I  forbear  to  lay  down  any  general  rule  when 
the  case  will  admit  of  a  decision  upon  the  particular  cir- 
cumstances* I  think  the  ground  upon  which  the  Chief 
Justice  has  put  this  case  is  the  true  one. 

Gaselee,  J. — There  is  no  impropriety  in  allowing  these 
amendments. 

BosANQUET,  J. — I  agree  with  the  rest  of  the  Court.  A 
notice  was  given  before  the  examination  was  entered  into; 
but  no  application  made  to  put  off  the  examination. 

Rule  absolute. 


Morgan  v.  Pedler. 

J-ALFOURD^  Serjt,  shewed  cause  against  a  rule  ob- 
tained by  Wilde i  Serjt.,  to  enable  the  defendant  to  pay 
into  Court  the  sum  claimed,  together  with  20/.  to  answer 
costs,  pursuant  to  the  7  &  8  Geo.  4,  c.  71,  s.  2.  The  action 
had  been  commenced  by  ''foreign  attachment'*  in  the 
Lord  Mayor's  Court,  and  was  removed  at  the  instance 
of  the  defendant  by  certiorari.  It  was  contended,  that 
this  was  not  a  case  in  which  money  could  be  paid  into 
Court  in  lieu  of  special  bail,  and  if  bail  was  not  perfected 
in  due  time,  the  plaintiff  would  be  entitled  to  a  proce- 
dendo.  The  7  &  8  Geo.  4,  c.  7 1 ,  s.  2,  enacts,  '*  that  in  all  cases 
where  any  defendant  shall  have  been  arrested  and  shall 
have  given  bail  to  the  sheriff,  or  shall  have  been  arrested 
and  remain  in  custody;  it  shall  be  lawful  for  such  defen- 
dant,  instead  of  putting  in  and  perfecting  special  bail,  to 


Where  the  ao- 
UoQ  has  been 
commenced  in 
an  inferior  court 
without  process 
against  the  per- 
son, and  after- 
wards removed, 
tembUf  that 
the  defendant 
cannot  pay 
money  into 
Court  in  lieu  of 
special  baiL 
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deposit  and  pay  into  the  said  Court  the  stnn  indorsed  upon 
the  writ,  together  with  the  further  sum  of  SO/1,  as  a  secu* 
rity  for  the  costs  of  the  action."  Here^  there  was  no  pro- 
cess against  the  person  of  the  defendanti  but  only  an  al- 
tachment  of  his  goods. 

WiUe,  StTJUf  in  support  of  the  rule. — Tho  object  of 
the  statute  is  to  prevent  persons  being  placed  in  the  situ- 
ation of  going  to  prison  because  they  cannot  find  bail, 
although  they  may  have  the  money.  It  is  true,  that,  in 
the  first  instance,  there  is  no  process  against  the  person  of 
the  defendant,  but  there  is  a  process  tending  to  produce 
all  the  evil  the  statute  meant  to  remedy.  Courts  of  law 
will  not  compel  parties  to  resort  to  a  circuitous  course, 
when  the  same  object  can  be  obtained  by  a  more  direct 
method.  Under  the  old  bankrupt  act,  the  only  way  the 
bail  could  obtain  relief  was  by  rendering  the  bankrupt  to 
prison,  and  then  the  bankrupt  was  entitled  to  be  dis- 
charged. But  the  Courts  considered  this  circuitous  course 
a  waste  of  expense,  and  allowed  an  exoneretur  to  be  en- 
tered. The  4th  section  of  7  &  8  Geo.  4,  c.  71,  enables 
a  defendant  having  perfected  bail  to  exonerate  them  by 
bringing  the  money  into  Court ;  so  that  if  the  present  de* 
fendant  could  find  persons  to  become  bail  for  him,  he 
could  then  pay  the  money  into  Court.  It  could  not  there- 
fore prejudice  the  plaintiff  to  allow  the  defendant  to  pay 
in  the  money  without  going  through  this  process. 

The  Court  seemed  doubtful  whether  this  was  a  case 
within  the  statute,  and  recommended  the  plaintiff's  coun- 
sel to  advise  his  cUent  to  consent  to  the  money  being  paid 
into  Court 

On  a  subsequent  day  the  plaintifi^s  counsel  stated,  that 
his  client  would  not  consent  to  the  money  being  paid  into 
Court,  as  he  was  desirous  oi  2l  procedendo^  and  as  the  SO/, 
mentioned  in  the  statute  was  not  sufficient  to  cover  costs. 
After  some  further  discussion,  it  was  ultimately  agreed 
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that  the  sum  claimed  should  be  deposited  with  the  Protfao- 
notary,  together  with  whateyer  sum  he  should  think  ne- 
cessary, as  a  security  for  costs. 

Rule  accordingly. 


Griffin  r.  Yeates. 

Assumpsit  by  indorsee  against  acceptor  of  a  bill  of  The  repKetdon 
exchange.  Plea — That  there  was  not  at  any  time  any  future*be  lUow" 
consideration  or  value  for  the  defendant's  accepting  the  *^  *"  actioni  of 
said  supposed  bill  of  exchange,  or  paying  the  amount  of 
the  said  bill,  or  any  part  thereof;  and  that  the  drawer  in- 
dorsed the  said  bill  to  the  plaintiff  without  any  value  or 
consideration  for  so  doing;  and  the  plaintiff  hath  held,  and 
before  and  at  the  time  of  the  commencement  of  this  suit 
did  hold,  the  said  bill,  without  any  value  or  consideration 
for  bis  having  been  or  being  the  holder  thereof.  Replica- 
iion — That  there  was  consideration  and  value  for  defen- 
dant's accepting  the  said  bill  of  exchange,  and  paying  the 
amount  thereof;  and  that  the  drawer  indorsed  the  said 
bill  to  the  plaintiff  for  value  and  consideration  for  so  doing; 
and  the  plaintiff  hath  held,  and  before  and  at  the  time  of 
the  commencement  of  this  suit  did  hold,  the  said  bill  for 
value  and  consideration  for  his  having  been  and  being  the 
holder  thereof.  Demurrer — Assigning  for  causes  that  the 
replication  was  double,  and  put  two  several  and  distinct 
matters  in  issue. 

Scriven^  Serjt.,  in  support  of  the  demurrer. — The  repli- 
cation is  bad,  inasmuch  as  it  puts  in  issue  two  distinct 
matters,  either  of  which  would  be  an  answer  to  the  plea.  - 
If  the  plaintiff  gave  value  for  the  bill,  he  would  be  entitled 
to  recover,  though  the  defendant  had  accepted  it  without 
consideration  (a).   So,  if  the  defendant  received  considera- 

(a)  CMnt  ▼.  Martin,  1  B.  &  P.  651 ;  FoUum  ▼.  Pocoek,  5  Taunt.  193; 
Chitty  on  Bills,  90,  91. 
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1836.  lion,  he  would  be  liable.  The  replication,  then,  should  have 
taken  issue  on  one  or  other  of  these  facts ;  the  plaintiff 
should  have  said,  either  that  the  defendant  did  not  accept 
the  bill  without  consideration,  or  that  it  was  not  indorsed 
without  consideration  (a).  **  In  debt  on  bond,  conditioned 
to  abide  by  the  award  of  J^  P.,  so  that  he  made  the  same 
and  delivered  it  to  the  parties  before  a  certain  day ;  the 
defendant  pleaded  that  no  award  was  made  or  delivered 
before  the  day,  and  the  Court  held  the  plea  double ;  for  it 
was  a  good  plea  that  no  award  was  made  before  the  day, 
and  it  was  also  a  good  plea  that  no  award  was  delivered 
before  the  day.'* 

Butt,  in  support  of  the  replication. — Where  a  plea  con« 
tains  several  traversable  facts,  the  plaintiff  is  not  bound  in 
his  replication  to  select  one  of  them ;  if  taken  together, 
they  make  up  but  one  defence ;  they  may  all  be  put  in  issue, 
Selbi/  V.  Bardons  (&)•  In  O^Brien  v.  Saxon  (c),  the  trading, 
the  petitioning  creditor's  debt,  and  the  act  of  bankruptcy, 
were  put  in  issue  by  the  repUcation.  Noel  v.  JSf  rcA(cQ  is  an 
authority  to  shew  that  the  replication  de  injurid  may  be 
used  in  actions  on  contracts ;  there,  to  a  declaration  on 
a  bill  of  exchange  by  indorsee  against  drawer,  the  de- 
fendant pleaded  that  his  indorsement  was  in  blank,  and 
that  he  delivered  the  bill  to  a  person  to  get  discounted, 
who  indorsed  it  to  another  person,  from  whom  the  plaintiff 
took  it  with  a  full  knowledge  of  the  facts ;  and  a  replication 
that  the  defendant  broke  his  promise  without  the  cause 
mentioned  in  the  plea,  was  held  to  be  good  in  substance. 

Scriven,  Serjt.,  in  reply. — The  cases  cited  are  all  repli- 
cations, de  infuridf  which  is  an  exception  to  the  general 
rule,  that  several  facts  cannot  be  put  in  issue.     Selby  v. 

(a)  Brookes's  Abridgment,  tit.  (c)  4  D.  &  R.  679 ;  2  B.  &  G. 
Double  Plea,  p.  90.  908. 

(6)  3  B.  &  Adol.  2.  ((Q  Ante,  p.  228. 
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Bardons  shews  this^  for  Parke,  J.,  says  "  it  is  a  general  18S6. 
rule  that  where  any  pleading  comprises  several  traversable 
facts  or  allegations,  the  whole  ought  not  to  be  denied 
together  but  one  point  alone  disputed.*'  In  Robinson  v. 
Bailey  (a)^  the  defence  was,  that  the  cattle  were  entitled  to 
common;  but,  in  order  to  establish  this,  it  was  essential  that 
the  cattle  should  be  the  defendant's,  and  should  also  be 
levant  and  couchant,  so  that  these  several  facts  made  up 
but  one  point,  and  on  that  ground  the  replication  was  held 
good. 

The  Court  were  of  opinion  that  the  replication,  putting 
both  matters  in  issue  ought  to  be  allowed.  .  It  was  a  great 
hardship  on  the  plaintiff  that  the  rules  of  pleading  com- 
pelled him  to  admit  a  fact  which  was  taken  advantage  of 
at  the  trial  to  slander  his  title.  They  would  therefore  take 
time  to  consult  the  other  Judges. 

On  a  subsequent  day,  Tindal,  C.  J.,  said,  the  Court 
bad  considered  this  case,  and  thought  the  pliiintiff  ought 
not  to  be  confined  to  a  single  point;  but  as  the  form  de 
injurid  was  more  proper,  the  plaintiff  might  amend  on 
payment  of  costs ;  and,  in  future,  the  replication  de  infurid 
would  be  allowed  in  actions  of  aseumpHt  in  all  cases  to 
which  it  is  applicable. 

Leave  to  reply  de  injurid  on  payment  of  costs. 

(a)  1  But.  316. 


t.  36. 
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Leigh  v.  Lei^h. 

A  writ  of  right  rrlLDEt  Serjt.|  moved  to  set  aside  the  service  of  the 

29th  Dec.,  18S4,  Bunwnons,  grounded  on  a  writ  of  right.     The  writ  (which 

JJ^jJStt /(^  had  been  returned)  had  issued  on  the  »th  December,  ISSi, 

1835.    There-  and  was  first  made  returnable  on  the  S6th  January,  1835. 

altered  froin  That  retum  day  had  been  altered  from  term  to  termi  until 

^tii  hH'^  ^^^  ^"^  ^^  finally  made  returnable  on  the  21st  November, 

finally  made  re-  1835,  in  which  month  the  summons  was  served.  The  process 

turnable  in  A^ov.    ^-    ,  ^  ,  -  -  «oo^ 

nzbi—Heidt  filed  was  for  a  writ,  returnable  the  S6th  January,  1834. 
ing  ffiadelTa "  ^^^  question  was  whether,  under  these  circumstances^  the 
^^^^^^l^^  right  of  action  was  not  barred  by  the  8  &  4  WilL  4,  c.  27, 
Uon  was  barred  s.  36,  which  cuacts,  that  **  no  writ  of  right,  and  no  plaint 
Will.  4,  c.  27,     in  the  nature  of  any  such  writ,  shall  be  brought  after  the 

81st  Z>tfcrmi^,  1884."  A  rule  niei  having  been  obtained — 

Humfirey  shewed  cause  upon  an  affidavit,  which  stated 
that  the  demandant  had  brought  an  ejectment  for  the  re- 
covery of  the  same  property,  which  action  bad  been  sua* 
pended  by*  an  injunction  from  the  Court  of  Chancery* 
That,  being  unwilling  to  harass  the  tenant  by  double  pro* 
ceedings,  the  demandant  had  caused  the  writ  to  be  resealed 
every  term  until  November,  1835;  and  the  Court  having 
decided  against  him  after  last  Trinity  Term,  he  caused  the 
writ  of  sununons  to  be  served  in  November.  It  was  con- 
tended that  it  was  not  necessary  to  sue  out  a  new  pnecipe 
upon  the  reseating  of  a  writ,  and  that  therefore  the  precipe 
of  December,  1834,  was  sufficient  to  warrant  the  writ 
served  in  November,  1835. 

"  Tin  DAL,  C.  J. — The  question  submitted  to  the  consi- 
deration of  the  Court  depends  upon  the  construction 
which  is  to  be  put  upon  the  36th  section  of  3  &  4  Will.  4, 
c.  27.  By  that  clause  it  is  enacted,  that  no  writ  of  right 
shall  be  brought  after  the  31st  December,  1834.    On  the 
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face  of  this  writ  it  appears  to  hare  been  sealed  od  the  29th 
December f  1834,  but  we  also  find  the  return  has  been 
altered  at  different  periods ;  and  when  the  party  is  called 
upon  for  an  explanation^  it  seems  the  writ  was  not  serfed 
when  it  ought  to  have  been,  in  December,  1884.  Is  this, 
then,  a  writ  brought  after  the  31  st  December ,  1884!  I  can 
look  at  no  time  as  the  commencement  of  the  suit  other  than 
the  time  at  which  the  writ  is  sued  out  for  the  purpose  of  be* 
ing  carried  into  effect.  A  writ  of  right  is  described  in  Finch's 
Law,  237,  as  a  mandatory  letter  from  the  King.  In  the 
present  case  the  demandant  has  treated  it  as  an  impera- 
tive instrument  at  the  time  it  was  first  sued  out,  and  has 
retained  it  in  his  hands  until  it  was  resealed  in  November, 
1835.  Now  let  us  consider  what  is  the  effect  of  the  resealing 
the  writ.  As  it  seems  to  me,  the  demandant  has  put  a  mean- 
ing upon  it  by  his  own  conduct.  He  might  undoubtedly 
have  considered  this  as  the  commencement  of  the  action ; 
but  when  the  period  for  pursuing  his  remedy  passed* 
he,  by  resealing,  made  it  a  new  writ  If  we  were  to  allow 
this  writ  to  be  considered  the  commencement  of  the  action, 
we  should  be  setting  aside  the  operation  of  the  statute. 
It  was  the  duty  of  the  demandant  when  he  found  him- 
self in  difficulties  to  seek  the  advice  of  those  who  were 
competent  to  give  it.  If  at  the  time  when  he  brought  his 
writ  of  right,  which  is  a  remedy  of  the  highest  nature 
where  the  freehold  is  sought  to  be  recovered,  he  had 
served  the  writ  instead  of  purauii^  the  minor  remedy,  he 
might  have  brought  the  party  into  Court.  I  once  more 
repeat  it,  if  we  were  to  sanction  this  course  of  proceeding, 

we  should  be  acting  against  the  statute. 

* 

Parke,  J.—  I  am  of  the  same  opinion. 

Gasbleb,  J. — ^This  is  analogous  to  the  Statute  of 
Limitation.  When  we  sue  out  a  writ  to  save  the  operation 
of  the  statute,  to  render  the  writ  available,  it  must  be  re- 
turned. 
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'  BosANQUBT^J. — It  has  been  the  object  of  the  legisla- 
ture to  put  an  end  to  writs  of  right,  with  certain  excep- 
tionsj  which  it  is  not  pretended  is  the  case  here.  It 
seems  to  me  that  if  we  were  to  allow  this  writ,  we  should 
be  permitting  a  commencement  of  an  action  after  the  time 
limited  by  the  statute. 

Rule  absolute. 


Until  a  writ  of 
right  bas  been 
returned  the 
Court  of  Cofli- 
wwm  Pleat  haa 
no  Jttriadiction 
in  the  cause. 

The  Court  of 
Cemmtm  Pleat 
haa  no  power 
to  tet  aside  a 
writ  of  right, 
that  being  a 
writ  out  of 
Chancery. 


Foot  r.  Sheriff. 

M.ALFOURD,  Serjt.,  moved  for  a  rule  to  shew  cause 
why  the  writ  of  right  and  summons  issued  thereon  should 
not  be  set  aside.  The  objection  was,  that  the  writ  had 
been  altered  in  respect  of  the  day  on  which  it  was  made 
returnable,  and  resealed.  On  the  24th  October,  a  sum- 
mons was  served  on  the  deforciant  to  appear  on  the  Snd 
of  Niwember  following,  and  on  the  same  day  he  was  after- 
wards served  with  a  notice  not  to  appear  to  that  sum- 
mons. On  the  Slst  of  October  another  summons  was 
served  upon  him,  requiring  him  to  appear  on  the  Slst  of 
November. '-  Application  being  made  at  the  sheriff's  office 
to  see  the  writ  of  right,  it  was  found  with  a  paper  an- 
nexed to  it,  on  which  was  written  ^'  Since  this  summons 
was  served,  the  writ  has  been  resealed,  and  the  return 
altered.  The  deforciant  will  to-day  be  served  with  notice 
not  to  appear  to  this  summons,  and  will  be  served  with  a 
fresh  one.'* 


Wilde,  Serjt.,  and  W.  H.  Watson  shewed  cause. — 
The  alteration  has  been  made  during  the  period  within 
which  the  writ  might  properly  issue,  and  therefore,  it  does 
not  resemble  the  case  of  Leigh  v.  Leigh  (a),  where  the 
objection  was,  that  the  return  was  altered  to  a  day  after 


(a)  Ante,p.650 
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the  time  limited  for  suing  out  writs  of  right.  It  n  neces-  1836. 
sary  that  a  certain  number  of  days  should  intervene  be- 
tween the  service  and  the  return  of  the  writ ;  but  in  the 
present  case  the  sheriff  omitted  to  serve  it  time  enough 
to  allow  the  requisite  number  of  days :  the  service  was  con- 
sequently  void,  and  might  have  been  set  aside;  it  is  the 
same,  then,  as  if  the  writ  had  been  altered  before  it  issued. 
The  mere  alteration  is  not  an  irregularity ;  if  the  return  is 
consistent  with  the  original  form,  it  may  be  done.  Dtfr- 
den  V.  Hammond  {a).  This  writ  stands  in  its  present 
form  as  it  might  originally  have  issued.  The  Courts  have 
in  several  instances  allowed  the  amendment  of  writs.  In 
Carr  v.  Shaw  {b),  leave  was  granted  to  amend  a  special 
capias,  in  order  that  an  application  might  be  made  to  the 
Master  of  the  Rolls  to  procure  a  new  original;  and  in 
Cox  qui  tarn  v.  Munday  (c),  omission  of  trespass,  and  en- 
tering only  the  plea  of  debt  in  a  bill  of  Middlesex,  by  a 
common  informer,  was  held  amendable.  But,  at  all  events, 
in  the  present  case,  the  writ  has  never  been  returned, 
and  therefore  this  Court  has  no  jurisdiction.  The  sum- 
mons is  the  summons  of  the  sheriff;  this  Court  has  no 
power  over  it :  as  the  return  alone  gives  the  Court  juris- 
diction. Formerly,  a  capias  quare  clausum  f regit  would 
not  bar  the  Statute  of  Limitations,  without  it  was  shewn^ 
to  be  returned  ((/).  In  Leigh  v.  Leigh  («),  the  writ  had 
been  returned ;  and  besides,  there,  the  application  was  to 
set  aside  the  service  of  the  writ. 

Talfourd,  Serjt,  and  B.  Andrews,  in  support  of  the 
rule,  contended  that  this  writ  could  not  have  been  amended 
even  by  the  Court  of  Chancery.  The  14  Edw,  3,  and 
9  Hen.  5,  only  authorized  amendments  of  misprision  of  a 

(a)  2  D.  &  R.  211 1  I  B.  &  C.  (d)  Brown  v.  Babbingtan,  2  Ld. 

111.  Raym.880. 

(6)  7  T.  R,  299.  (e)  Ante,  p.  660. 
(c)  1  Black.  Rep.  462. 
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18S6.  letter  or  syllable*  In  Blaekmare's  etue  (a),  Lord  Coke 
apecifies  tke  diflerent  misprisions  of  the  deriL  amendable 
by  tbe  SHetL  6,  c  IS,  none  of  whiob  apply  to  the  preseirt 
case.  The  alteratimi  is  clearly  an  irr egubrity.  Where 
a  defendant  was  senred  with  a  copy  of  a  writ  instead  of 
a  special  capias^  and  afterwards  got  the  cursitor  to  alter 
the  return  of  the  or^^al,  this  alteration  was  considered 
erroneous,  and  the  writ  supeneded  (i).  In  Milter  ▼• 
Miller  (e),  it  was  a  mere  mistake  of  the  officer  in  making 
the  writ  returnable  on  a  dies  non.  At  all  events^  Leigh  ▼• 
Leigh  (d)  is  an  express  authority  for  setting  aside  the 
summons. 

TmAiiy  C.  J. — ^This  application  lamf  be  disposed  of  ott 
the  short  groond,  that  we  have  no  jurisdiction  in  the 
present  case*  The  writ  commands  the  sheriff  to  warn 
the  tenant,  that  presently  and  without  delay,  he  render  to 
the  demandant  the  land,  which  he  claims  as  his  right. 
It  appears  to  me  perfectly  clear,  that  until  die  sheriff  has 
made  his  return  to  that  writ,  the  Court  of  Cammam  Pleas 
has  no  jurisdiction.  Blactsione,  (who  cites  Fleta,  L  S, 
c.  84,)  describes  an  original  writ  as  a  mandatory  letter 
from  the  King,  in  parchment,  sealed  with  his  great  seal, 
and  directed  to  the  sheriff  of  the  county  wherein  the 
injury  is  committed,  or  supposed  to  be,  requiring  htm  to 
command  the  wrong*doer,  or  party  accused,  either  to  do 
justice  to  the  complainant,  or  else  to  appear  in  Court,  and 
answer  the  accusation  against  him.  Whatever  the  sheriff- 
does  in  pursuance  of  this  writ,  he  must  return  or  certify 
to  the  Court  of  Comnnm  Pleas,  together  with  the  writ 
itself,  which  is  the  foundation  of  the  jurisdiction  of  that 
Court,  being-  the  King^s  warrant  for  the  Judges  to  pro- 
ceed to  the  termination  of  the  cause.  The  return,  there- 
fore, of  the  writ  is  the  foundation  of  the  jurisdiction  of 

(a)  8  Rep.  156.  (c)  Ante,  p.  144. 

(b)  The  Weaven?  Company  ▼.         (d)  Ante,  p.  650. 
Het^oood,  3  Atkyns,  362. 
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this  Court.  Camyns,  in  his  Digest,  tit  Droit,  (C.  S.)  says,  1836. 
**  If  the  tenant  does  not  appear  at  the  return  of  the  sum- 
mons, nor  be  essoined,  a  grand  cape  issues  against  him. 
If  he  does  not  appear  at  the  return  of  the  grand  cape, 
judgment  final  shall  be  given  against  him.*'  It  appears, 
therefore,  that  we  have  no  jurisdiction,  because  the  writ 
has  not  been  returned ;  and  even  if  it  had  been  returned, 
we  are  asked  to  do  a  thing  over  which  we  have  no  power — 
to  set  aside  a  writ  issuing  out  of  the  Court  of  Chancery* 
In  Leigh  y.  Leigh  (a),  the  application  was  not  to  set  aside 
the  writ,  but  the  service  of  the  writ ;  and,  besides,  the 
writ  had  there  been  returned,  and  erasures  were  apparent 
on  the  face  of  it.  AU  we  did  in  that  ease  was,  to  relieve 
the  tenant  from  the  inconvenience  he  might  incur,  either 
in  appearing  or  not  appearing,  and  to  give  the  demandant 
an  opportunity  of  appealing  to  the  Court  of  Chancery. 
But,  at  all  events,  as  the  application  is  to  set  aside  the 
summons,  and  the  writ  has  not  been  returned^  it  is  earam 
nanjudice. 

Park,  J. — I  agree  that  we  have  no  jurisdiction  in  this 
matter.  Here  is  nothing  to  act  upon,  as  the  writ  has  not 
been  returned  into  this  Court.  It  is  the  return  of  the 
writ  which  is  the  foundation  of  our  jurisdiction.  Besides, 
we  are  asked  to  set  aside  a  writ  issuing  out  of  the  Court 
of  Chancery.  There  is  a  valid  distinction  between  this 
case  and  that  of  Leigh  v.  Leigh,  for  there,  the  writ  had 
been  returned. 

Gaselbe,  J. — ^The  Court  of  Common  Pleas  has  no 
jurisdiction  but  what  arises  out  of  the  Court  of  Chancery. 
Until  the  writ  is  returned,  we  have  no  authority  to  act. 

BosANQUET,  J. — It  seems  to  me  also,  that  unless  the 
writ  has  been  returned,  we  have  no  jurisdiction  in  the 

matter. 

Rule  discharged. 

fa)  Aate,  p.  650. 
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IN  THE  SIXTH  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


George  e.  Thompson. 

Notice  to  pro-  -'-  ^^^  ^^  ^^  action  against  the  defendant  as  off-going 
dnce  an  agree,    tenant,  for  Ieavin£r  the   land  in  an  improper  condition. 

mentierved  mi_  l  /•    i  . 

upon  the  defen*  There  was  Dut  One  part  of  the  written  agreement,  and 
atfiYeo'do^^  the  defendant  had  the  possession  of  it.  At  the  trial  be* 
on  the  eooimis-   fo^g  Goseke,  J.,  at  the  Chelmsford  Assizes,  the  defen- 

gion  day  of  the  '      ^        ^  ' 

Aniset,  held  dant*8  attorney  being  in  Court,  was  called  upon  to  pro- 

torney having  duce  the  original  agreement:  but  it  was  objected,  that 

for  Uie^AftdM  V^^V^^  notice  to  produce  bad  not  been  given.     It  ap- 

town,  which  peared  that  the  defendant  himself  lived  at  a  place  between 

was  nine  miles 

distant  from  his  two  and  three  miles  beyond  Billericayf  at  which  latter 
opmitcTparty  town  his  attorney  resided j  and  which  was  nine  miles  from 
"^"K^f""  ChelmsfordL  A  notice  to  produce  the  original  agree- 
conTeyance.       ment  had  been  served  at  the  attorney's  residence  at  BU- 

lericay^  at  about  five  o'clock  in  the  afternoon  of  Monday t 
being  the  commission  day,  the  attorney  being  then  at 
Chelmsford^  from  whence  he  had  not  returned  to  his 
home  before  the  trial  came  on ;  and  a  similar  notice  had 
been  served  about  the  same  time  upon  him  in  Chelmsford^ 
upon  which  he  offered  to  go  that  evening  to  BiUericay^ 
where  he  thought  he  should  be  able  to  discover  the  agree- 
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ment,  if  the  plaintiff's  attorney  would  furnish  him  with  a         1836. 
proper  conveyancey  which  the  latter  declined.     No  notice        n  ^ 

had  been  served  upon  the  defendant  himself.     It  was  al-     v. 

leged  that  the  plaintiff  did  not  know  whether  the  defen- 
dant or  his  attorney  had  possession  of  the  agreement. 
Gaseleej  J.,  at  the  trial  held  the  notice  to  be  insufficient^ 
and  the  plaintiff  was  nonsuited. 

Piatt  moved  to  set  aside  the  nonsuit,  and  contended 
that  the  notice  was  sufficient. 

Lord  Abinoer,  C.  B. — Was  the  attorney  bound  to  go 
to  his  client  immediately  to  fetch  the  document,  when  he 
was  making  preparation  for  the  assizes,  and  would  have 
to  be  at  Chelmsford  early  the  following  morning  ? 

■ 

Alderson,  B. — ^You  might  have  served  the  client  as 
well  as  the  attorney,  or  you  might  have  asked  the  attorney 
before,  whether  he  had  it 

Piatt. — ^They  are  identified :  it  was  not  denied  that  the 
attorney  had  the  document  The  learned  Judge  held 
that  service  on  the  commission  day  was  too  late. 

Lord  Abinoer,  C.  B. — Whether  a  notice  is  served  in 
time  is  peculiarly  a  question  for  the  Judge  at  the  trial. 
We  will  speak  to  the  learned  Judge  about  it 

On  a  subsequent  day,  The  Court,  after  conference  with 
the  learned  Judge,  said,  that  under  the  circumstances  they 
thought  the  nonsuit  quite  right,  and  consequently  there 
would  be  no  rule. 

Rule  refused. 
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1896. 


A  notice  to  pro« 
duce  a  tndea- 
man's  books 
served  upon  the 
plaintiff's  attor- 
ney at  seven 
o'clock  of  the 
evening  previ- 
ous to  the  day 
of  trial  is  too 
late. 

If  a  role  is 
moved  without 
affidavits,  none 
can  be  used  in 
answer  to  it. 


Atkins  v.  Meredith. 

X  HIS  was  an  action  for  goods  sold  and  delivered.  The 
question  at  the  trial  was,  to  whom  credit  was  given.  A 
notice  had  been  served  by  the  defendant's  attorney  upon 
the  plaintiff's  attorney,  calling  upon  the  plaintiff  to  pro- 
duce his  books.  This  notice  was  served  at  seven  o'clock 
in  the  evening  of  the  day  preceding  the  day  of  trial.  The 
plaintiff  himself  was  a  tradesman^  residing  in  South  MoUm 
Street^  Oxford  Street.  His  attorney's  office  was  in  Bread 
Street^  between  two  and  three  miles  distant.  The  books 
were  not  produced  at  the  trial,  the  plaintiff  contending 
that  the  notice  was  not  sufficient ;  in  consequence,  how- 
ever, of  the  absence  of  the  books,  a  verdict  passed  for 
the  defendant. 


Clecuby  obtained  a  rule  tdH  for  setting  aside  this  verdict, 
and  relied  upon  Sims  v.  Kitchen  (a)  as  an  authority  that 
the  notice  was  too  late. 

Humjrey  shewed  cause,  and  contended  that  the  usual 
notice  had  been  given.  He  proposed  to  use  affidavits 
which  had  been  made  in  opposition  to  the  rule :  but  this 
was  objected  to,  as  the  rule  was  not  moved  on  affidavits; 
and  The  Court  held,  that  he  was  not  at  liberty  to  use 
them. 

Parke,  B. — I  think  that  this  notice  was  not  given  in 
reasonable  time.  If  it  had  been  to  produce  a  document 
presumed  to  be  in  the  attorney's  possession,  it  would  have 
been  sufficient :  but  books  like  those  in  question  cannot 
be  presumed  to  be  in  the  possession  of  the  attorney. 

Aldbrson,  B. — I  think  the  rule  should  be  absolute. 


(a)  5  E8p.  46. 
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This  is  very  similar  to  the  case  of  George  t.  Thompson  (a),         1836. 
lately  decided  in  this  Court.  Atkins 


GuRNEY,  B. — Service  of  a  notice  on  the  evening  previous 
to  the  trial  is  in  general  suflScient,  but  it  is  not  so  here* 

B0LLAND9  B.f  concurred* 

Rule  absolute. 

(a)  Ante,  p.  €66. 


9. 
Meredith. 


Green  r.  Rohan. 

HUMFREY  obtained  a  rule  nUi  for  discharging  the  whenamodM 
plaintiff  Green  out  of  the  custody  of  the  sheriffs  of  Lon-  15,^*^  p^. 
don.  on  the  around  that  after  judgment  had  been  ob-  ■oncroutof 

.     ®  .  custody  on  the 

tained  against  heri  she  had  married,  and  that  a  ca.  sa.  ground  of  ine- 
had  since  issued  against  her  without  a  scire  facias  being  ^!!o^^  \|  \^^ 
sued  out.  *T.^J**.^*'J 

alleged  in  the 
aflldaTit  that 
the  party  waa 

Ellis  shewed  cause,  and  objected  that  the  aflSdavits  in  taken  into 


support  of  the  rule  did  not  allege  positively  that  she  had  ^ncM^  **** 
been  arrested  upon  the  ca.  sa. 

Hwnfrey  prayed  for  time  to  add  that  fact. 

The  Court  refused    to   allow  further  time,  and  dis- 
charged the  rule,  with  costs. 

Rule  discharged,  with  costs. 
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Vernon  p.  Turley. 

Proceedings  ARCHBOLD  moved  to  get  aside  proceedings  against 

tiSe^lberiff  ara  ^®  ^^^'*  ^P^'^  ^^  bail-bond^  on  two  grounds — First,  that 

A  *  'wI^^'^L  **"®  ^*^  ''^^^  given  to  the  principal ;  and,  secondly ^  that 

daring  ifoftfiM  after  proceedings  had  been  commenced  against  the  bail, 

^na/acdoB^  *  the  plaintiff  had  declared  in  the  original  action.  From  the 

ha^  uieo^rr-  ^''^d*^*^''  ^^  *^®  defendant  and  bail,  and  other  persons,  it 

ed  with  proceM.  appeared  that  the  defendant  havine  been  arrested  on  the 

The  drawor 

of  a  bill  of  ex-  85th  of  September,  the  following  agreement  in  writing  be- 
be^^^^  tween  the  plaintiff  and  defendant  was  signed  by  the  plain- 
^l^^^Ui  tbe  ^*~"  Memorandum,  Sept.  29, 1836.— I  do  hereby  agree 
plaintiff  that  to  cause  both  actions  to  be  ceased  that  are  commenced 
^dant's  agne-  against  Isoac  Caddick  and  James  Turley,  and  to  destroy 
modfto^^  a  bill  accepted  by  Isaac  Caddick,  and  drawn  by  me, 
tain  amoont       amount  S60L,  four  months,  upon  James  Turley  entering 

within  a  month,   .  i      «    i  i* 

and  a  uu  of  ex-  uito  an  agreement  to  pay  me  the  balance  of  my  account, 
Mmi^er  tida  ^*  ^^^  ^  agreed  upon  between  the  parties ;  part  in  iron, 
tir'^a^M^  in  one  month's  time,  and  the  remainder  in  acceptance,  two 
aeccptor,  ahonid  months  from  the  date  hereof:  if  the  said  James  Turley 
bill  be  deftioy  ^^^^  ^^  should  not  fulfil  his  agreement,  the  present  action 
a"**  ^'ment  wL  •««*"«*  **™  ""^J  ^«  proceeded  with:  the  bill  of  260/., 
not  performed,    drawn  10th  April,  1835,  four  months,  I  received  from 

the  plaintiff  '  ,  . 

might  proceed.  James  Turley.--^.  W.  Vernon/  That  this  agreement 
two'i^is^of  ex-  ^^^  entered  into  by  the  defendant  without  the  knowledge 
change  for  part    of  the  bail,  and  for  the  purpose  of  freeins  them  from  their 

of  the  debt  were  '  r     r  o 

aenttothepiain-  responsibility;  that  on  the  20th  o{  October  the  defendant 
kept  and  Sent  the  two  bills  mentioned  in  the  agreement  to  the  plam- 
St^t^goodT'  *'^»  ^"  P*^  performance  of  the  agreement ;  that  the  plain- 
were  not  aent;  (jff  had  sincc  rendered  an  account  to  the  defendant,  in 

the  d^endant 

soon  after  be-  which  Credit  was  given  to  the  defendant  fur  the  sums  of 
S^pidnUff'tben  100/.  and  115/. ;  and  that  the  defendant  intended  to  have 

took  prooeed- 

ingf  against  the 

bail : — Heid,  that  the  bail  were  ^ot  diaeharged  either  by  time  being  given  or  by  the  piuntiCt 

keeping  the  two  bilb. 

Bail  knowing  of  an  agreement  to  give  time,  mutt  apply  for  relief  immediately  on  being  aerted 
with  prooefi. 
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deliTered  the  iron^  but  that  he  was  prevented  by  a  fiat  in  1836. 
.bankruptcy  being  issued  against  him ;  that  the  plaintiff's 
attorney  afterwards,  on  being  applied  to  for  particulars, 
wrote  to  the  defendant's  attorney,  that  be  had  seen  his 
client,  and  that  he  believed  the  action  was  arranged ;  that 
the  defendant  had  told  the  bail  that  the  action  was  settled, 
and  that  they  in  consequence  neglected  to  put  in  special 
bail  in  due  time;  that  the  proceedings  against  the  bail 
were  not  commenced  till  eight  days  after  the  issuing  of  the 
fiat ;  and  that  after  the  bail  had  been  served  with  process, 
issued  on  the  16th  of  November ^  the  plaintiff^  declared  de 
bene  esse  in  the  original  action  on  the  18th,  and  this  was 
followed  by  a  declaration  against  one  of  the  bail  (on  whose 
behalf  the  motion  was  made)  on  the  24th.  A  summons  to 
set  aside  proceedings  on  the  bail-bond  for  irregularity  was 
attended  before  Mr.  Baron  Gurney  on  the  8th  of  Decern^ 
ber,  when  bis  Lordship  refused  to  make  any  order.  The 
present  motion  was  made  on  the  15th  o{  January  (the  5th 
day  of  term).     The  Court  granted  a  rule  nisi. 

Erie  and  Whitmore  shewed  cause. — ^They  contended 
that  the  irregularity,  if  any,  had  been  waived.  On  the  2nd 
oi  December  w^  order  for  time  to  plead  was  obtained;  and, 
after  the  summons  was  dismissed  by  Gurney^  B.,  on  the 
8th,  the  defendant,  on  the  9th,  pleaded  a  bad  plea,  to 
which  the  plaintiff  demurred;  and  the  defendant  having 
been  ruled  to  join  in  demurrer,  delivered  a  joinder  in  de- 
murrer, since  which  the  issue  was  made  up,  and  this  motion 
was  not  made  till  afterwards.  With  respect  to  the  agree- 
ment alleged  to  have  been  made  by  the  plaintiff  with  the 
defendant  Turley,  it  was  positively  sworn  in  answer  that  the 
agreement  was  made  not  with  the  defendant,  but  with 
Richard  Turley,  a  brother  of  the  defendant,  and  it  was 
upon  the  express  condition  that  if  it  was  not  performied 
proceedings  might  go  on;  and  notice  was  afterwards  given 
that  the  plaintiff  was  proceeding  in  consequence  of  the 
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1836.  ^  agreement  not  being  performed  by  the  delivery  of  the  iron, 
Ladbrook  v.  Hemtt  (a)  shewed  that  a  mere  honorary  en- 
gagement did  not  discharge  the  bail.  This  agreement 
was  not  binding  on  the  plaintiff;  but,  if  it  was«  as  the 
knowledge  of  the  argument  must,  according  to  the  state- 
ment  of  the  bail  himself,  have  come  to  him  on  the  2nd  of 
October^  it  is  too  late  now  for  him  to  take  the  objection, 
especially  after  fresh  steps  have  been  taken.  And  as  to  the 
proceedings  being  irregular  on  account  of  declaring  in  the 
original  action,  they  cited  Collett  v.  Wilson  (6),  where  the 
Court  satd  that  it  did  not  appear  to  them  how  any  thing 
'that  took  place  in  the  original  cause  after  the  action  against 
the  bail  was  commenced  could  be  material  thereto.  Here 
the  declaration  was  only  de  bene  esse. 

Archboldf  in  support  of  the  rule. — ^The  proceeding^  are 
clearly  irregular,  for  by  declaring  in  the  original  action, 
though  it  was  de  bene  esse^  the  bail  are  discharged.  No 
question  could  ever  have  arisen  upon  a  declaration  in  chief, 
for  the  plaintiff  cannot  declare  in  chief  till  the  defendant 
has  appeared,  which  is  not  complete  until  bail  above  have 
been  put  in  and  justified.  The  summons  was  not  served 
on  the  bail  till  the  14th  of  November,  and  the  declaration 
against  the  original  defendant  was  on  the  18th;  that  being 
a  waiver  of  the  proceedings,  it  was  unnecessary  for  th&  bail 
to  move  till  a  declaration  was  served  on  the  24th,  the  last 
day  but  one  of  Michaelmcis  Term.  An  unsuccessful  ap- 
plication was  made  at  chambers  in  vacation,  and  therefore 
we  are  in  time  with  the  present  application.  There  is  no 
case  precisely  in  point;  but  it  has  been  always  understood 
to  be  the  practice,  that;  by  proceeding  in  the  original  action, 
the  proceedings  against  the  bail  are  waived ;  and  the  case, 
which  has  been  cited,  of  Collett  v.  Wilson^  shews  that  it  is 
contrary  to  the  practice  to  declare  in  the  original  action 

(a)  Ante,  Vol.  1,  p.  488.  (6)  4  Taunt.  716. 
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after  proceedings  have  been  commenced  against  the  bail.  1^36. 
But  upon  the  other  point  there  are  several  cases  to  shew 
that  the  bail  are  discharged  by  the  agreement^  whereby 
time  was  given  to  the  principal  without  the  consent  of  the 
bail.  The  agreement  was  at  all  events  partly  executed. 
Notice  was  given  by  the  plaintifl^  that,  unless  the  agree- 
ment was  fulfilled,  he  should  proceed ;  in  pursuance  of 
which,  on  the  20th  of  October^  two  bills,  to  the  amount,  of 
2151.,  are  sent  to  the  plaintiff,  which  he  keeps;  be  has, 
therefore,  got  the  additional  security  of  Richard  Turley 
as  a  consideration  for  staying  proceedings,  and  be  there- 
fore cannot  proceed  against  the  defendant  whilst  be  re- 
tains those  bills.  WilU^pn  v.  Whiitaker  (ja)  is  in  point  for 
the  defendant :  there  the  plaintiff,  having  got  judgment 
against  the  principal,  consented  to  receive  from  the  de- 
fendant three  bills  of  exchange,  accepted  by  the  4efen- 
dant's  father,  at  4,  8,  and  12  months,  for  the  amount  of 
the  debt  and  costs.  The  bills  were  given,  but  not  piaid, 
and  yet  it  was  held  that  the  bail  were  discharged.  Gibbs, 
C.  J,,  sa)^s,  the  defendant  has  procured  a  surety  to  accept 
bilk,  and  those  bills  being  payable  at  a  future  day,  the 
defendant  has  purchased  the  privilege  of  being  fr^e  frojm 
arrest  until  it  be  seen  whether  the  bills  will  be  paid  or  not. 
He  has  given,  therefore,  consideration  for  his  freedom 
from  arrest  for  a  certain  time,  and  until  that  is  expired 
the  plaintiff  could  not  take  him ;  and  that  being  so,  accord- 
ing to  the  doctrine  of  all  the  cases,  the  bail  are  discharged. 
In  the  recent  case  of  Hannington  v.  Beare  (b)  the  s^me  doc- 
trine  was  laid  down;  and  Lord  Abinger  says,  *^  the  ques- 
tion is,  not  whether  the  bail  have  been  damnified,  but 
whether  time  has  been  given  to  the  principal  without  the 
consent  of  the  bail."  Here  the  taking  two  bills  of  ex- 
change suspended  the  plaintiff's  right  to  proceed,  and  the 
bail  are  discharged. 

(a)  7  Taunt.  53 ;  2  Marsh.  383.  (6)  Ante,  p.  256. 
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^^  Lord  Abinger,  C.  B.— I  am  of  opinion  that  the  pro- 

ceedings are  regular^  and  also  that  time  has  not  been 
given  to  the  principal  so  as  to  discharge  the  baih  The 
agreement  was  with  Richard  Turley^  conditional  upon 
James  Turley*^  entering  into  an  agreement,  which  in  point 
of  fact  he  never  did  enter  into. 

Parke,  B. — I  am  also  of  opinion  that  the  proceedings 
are  regular,  and  that  the  plaintiff,  by  declaring  de  bene 
essCf  did  not  lyaive  the  process  issued  against  the  baiL 
If  he  had  declared  in  chief,  it  would  have  been  a  waiver; 
but  there  is  no  inconsistency  in  declaring  de  bene  esse  in 
the  original  action :  the  object  of  it  was  to  shew  that  he 
had  lost  a  trial.  I  am  also  clearly  of  opinion,  that  no  case 
has  been  made  out  of  time  given  to  the  principal.  WilU^ 
son  V.  Whiiiaker  is  not  in  point ;  that  was  a  single  insu- 
lated transaction  of  bills  given  for  the  debt,  from  which 
an  implied  agreement  to  stay  proceedings  was  presumed. 
Here  there  was  a  special  agreement,  and  only  part  of  it 
was  performed  :  and  even  supposing  that  the  agreement 
did  operate  as  a  giving  of  time,  this  application  is  too  late. 
The  bail  should  come  in  a  reasonable  time  after  they  know 
of  the  agreement  to  give  time.  This  motion  should  have 
been  made  in  Michaelmas  Term,  as  there  was  plenty  of 
time  for  the  purpose  in  that  term,  after  the  summons  was 
served. 

BoLLANO  and  GtXRNET,  Bs.,  concurred. 

a 

Rule  discharged. 
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Vernon,  Assignee,  &c.,  v.  Hodoins. 

X  HIS  was  an  application  to  set  aside  an  interlocutory  where  a  da* 
judgment  with  costs,  for  irregularity.  This  was  an  action  [^^^^  ^^^^^ 
by  the  plaintiff,  as  assignee  of  the  sheriff,  upon  a  bail-  joining  ^"!  ^*' 
bond,  signed  by  the  defendant.  The  defendant  pleaded  a  rule  nUi  for 
that  time  had  been  given  to  the  principal.  On  the  2Srd  |he  ^nti^g 
o{  December  the  plaintiff  demurred.  On  the  1st  oft/an-  ^^fl^^ 
uary  the  defendant  obtained  an  order  for  seven  days'  proceedings  in 

the  mean  dnef 

time  to  join  in  demurrer,  and  on  the  8th  another  order  which  rule  wag 
for  four  days*  further  time.  On  the  latter  day,  notice  was  c^Tjed[^ith" 
ffiven  by  the  defendant  of  an  intended  motion  to  the  *?***-r"?'f' 

^  ,  .  ^  that  the  defen- 

Court  to  set  aside  all  the  proceedings  against  the  defen^  dantwaaindme 
dant;   but  the  rule  ntM  was  not  obtained  till  the  12th,  with  norrerlatany 
a  stay  of  proceedings  in  the  mean  time,  and  which  after  JjJ]Jf  ^^^^e*^ 
beinir  enlarged  was  argued  on  the  S5th,  and  then  dis-  waa  disposed  of, 

®  ®  ®  andthatajudf- 

charged,  with  costs  (a).    On  the  same  day,  at  seven  o'clock  ment  pre- 
in  the  evening,  a  joinder  in  demurrer  was  delivered ;  but  by  ibJ^Sndir 
it  was  said,  that  judgment  had  been  already  signed;  and  ^xineguUr. 
upon  search  it  was  found  that  it  was  so. 

Erie  shewed  cause,  on  an  affidavit  that  the  plea  was 
not  true  in  fact ;  and  he  contended,  that  as  it  was  pleaded 
evidently  for  delay,  being  clearly  bad  in  point  of  law, 
the  plaintiff  would  be  obliged  to  demur  to  it,  and  thereby 
give  four  days  more  to  the  defendant.  But  he  contended 
that  the  judgment  was  reguhirly  signed.  The  defendant 
had  twelve  days  to  join  in  demurrer,  and  on  the  last  day 
got  a  rule,  staying  the  plaintiff's  proceedings,  for  which 
it  afterwards  turned  out  that  there  was  no  foundation,  and 
the  rule  was  discharged  with  costs.  As  soon  as  the  rule 
was  disposed  of,  the  time  for  pleading  being  out,  the 
plaintiff  was  entitied  to  sign  judgment.   As  a  general  rule, 

(a)  See  the  previous  case,  p.  660. 
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1836.        a  defendant  so  circumstanoed  must,  at  his  peril,  take  his 
"     '     "      next  step  in  proper  time,  otherwise  he  would  take  advan- 
V.  tage  of  his  own  wrong  by  getting  more  time,  in  consequence 

of  an  improper  motion,  which  he  ought  not  to  be  allowed 
to  do.  Even  if  the  plaintiff  gets  costs,  it  is  no  indemnity 
to  him  for  having  been  delayed  by  an  unfounded  rule ; 
and  this  was  the  view  taken  by  the  Court  in  St.  Haniaire 
Ym  Byam  (a),  and  seems  a  much  sounder  and  more  reason- 
able doctrine  than  that  which  is  said  to  have  been  held 
in  Hughes  ▼•  Walden  (6).  Here,  the  plea  put  in  is  of  the 
very  facts  on  which  the  Court  decided  in  Vernon  v.  Tur^ 
ley  (c),  holding  that  the  bail  were  not  discharged ;  the  last 
four  days'  further  time  (it  is  sworn)  were  granted  by  Bot" 
landf  B.,  upon  a  supposition  that  these  facts,  at  most,  only 
afforded  a  ground  for  an  application  to  the  equitable  juris^ 
diction  of  the  Court,  and  were  not  the  subject  of  a  plea; 
this  was  asserted  by  the  defendant's  attorney,  as  a  ground 
for  getting  more  time ;  it  was  admitted  then  that  it  was  a 
shara  plea,  pleaded  to  gain  time,  and  they  obtained  four 
days,  because  the  facts  could  not  be  pleaded ;  the  Court 
have  since  decided  that  there  was  no  pretence  for  the 
motion,  and  that  nothing  has  been  done  to  discharge  the 
bail ;  and  yet  the  defendant  persists  in  his  plea,  and  wishes 
to  have  the  judgment  set  aside,  that  he  may  join  in  de« 
murrer.^ 

Archboldf  in  support  of  the  rule. — The  affidavit  used 
on  the  other  side  has  been  improperly  introduced.  This 
is  a  motion  to  set  aside  a  judgment  for  irregularity,  and 
the  only  question  is,  whether  it  was  signed  too  soon.  If 
the  plea  was  improperly  pleaded,  it  should  have  been 
made  the  ground  of  a  substantive  motion  to  set  it  aside; 
the  defendant  would   then  have  had  an  opportunity  of 

(a)  7  D.  &  R.  458;  4  B.  &  C.  970.  (6)  5  B.  &  C.  770. 

Cc)  Ante,  p.  660. 
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answermg  the  affidavit,  which  must,  thereforci  be  left  out         1686. 
of  the  case.  '  With  respect  to   the  irregularity  of  the       veewoii 
judgment,  by  the  practice  of  this   Court,   after  a  rule  «. 

with  a  stay  of  proceedings  has  been  disposed  of,  the  de- 
fendant has  the  same  time  for  taking  the  next  step  as  he 
had  at  the  time  the  rule  was  applied  for.     Swayne  v* 
Crammond  (a)  is  an  express  authority,  that  a  rule  for  set- 
ting aside  proceedings  for  irregularity,  with  a  stay  of  pro- 
ceedings in  the  mean  time,  is,  till  disposed  of,  an  absolute 
stay  of  all.  proceedings  for  all  purposes ;  and  that,  though 
it  is  discharged,  the  defendant  has  the  same. time  for 
taking  the  next  step  as  he  had  when  the.  rute  itist  was 
granted.      In  the  subsequent   case  of  SL  Hanlaire  v. 
By  am  (6)  it  certainly  was  held,  that  the  staying  of  pro- 
ceedings applies  only  to  the  adverse  proceedings  of  the 
plaintifF,  and  not  to  the  proceedings  of  the  defendant  fot 
his  own  security;  and  that,  if  he  (the  defendant)  did  notact 
whilst  the  rule  was  pending,  he  at  all  events  ought  at  hb 
peril  to  take  the  next  step  immediately  after  the  discharge 
of  the  rule,  though  his  time  was  not  expired  when  the  rule 
was  moved  for.     It  is  observable,  however,  that  in  that 
case  Swayne  V,  Crammoncf  was  not  adverted  to;  and  in 
Hughes  v.  Walden  (c),  which  is  the  last  case  on  the  point, 
a  new  rule  was  laid  down  after  a  consideration  of  the  pre- 
vious cases,  that  where  a  defendant  obtains  a  rule  which 
stays  the  plaintiff's  proceedings,  he  is  not  entitled  to  the 
same  time  for  the  purpose  of  taking  the  next  step  as  he 
had  when  he  obtained  the  rule,  but  that  he  is  entitled  to  a 
reasonable  time  4  and  that  the  whole  of  the  day  on  which 
the  rule  is  disposed  of  is  to  be,  considered  a  reasonable 
tiine.    According  to  that  case,  the  judgment  was  clearly 
signed  too  soon,  for  the  joinder  in  demurrer  was  tendered 
on  the  evening  of  the  very  day  that  the  rule  was  dis- 


(a)  4  T.  R.  176.  (b)  7  D.  &  R.  468 ;  4  B.  &  C.  970. 

(c)  6  B.  k  C.  7.70. 
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1836.        posed  of,  and  we  were  told  that  the  judgment  was  signed 
VBKiroii       ^^  ^^®  preyious  evening.    The  rule  laid  down  in  Sl  Hcm- 
••  laire  ▼•  Byam  was  found  to  be  productive  of  great  incon- 

▼enience ;  for  why  should  the  defendanti  whilst  the  rule  is 
pending,  be  boiuid  to  take  a  step  which,  if  the  rule  was 
made  absolute,  would  be  of  no  use*  and  only  occasbn  un- 
necessary expense ;  and  if  delayed  till  the  rule  is  disposed 
of,  it  would  be  scarcely  possible  to  effect  it  in  time.  The 
defendant  has  a  right  to  have  the  facts  stated  in  the  plea 
put  upon  record ;  and  if  the  joinder  in  demurrer  had  been 
accepted,  the  plaintiff  would  have  been  in  time  to  hare 
had  the  demurrer  argued  within  the  term. 

Lord  Abinoer,  C.  B. — I  think  the  judgment  was  irre- 
gular upon  the  authority  of  Hughes  ▼.  Walden,  decided 
in  the  Court  of  King's  Bench ;  but  as  it  is  a  doubtful 
point,  and  the  first  time  that  the  rule  has  been  applied  in 
this  Court,  the  rule  will  be  absolute,  but  without  costs. 

Parke,  B. — We  cannot  look  at  the  plea  upon  this 
motion  :  that  will  be  disposed  of  upon  the  demurrer.  I 
also  think  that  the  judgment  is  irregular,  and  that  the  last 
decision  ought  to  be  abided  by ;  but  the  second  case  ap- 
pears to  me  to  be  more  consistent  upon  principle,  and  that 
the  defendant  should  apply  for  time  if  he  wants  it ;  but 
upon  the  last  case  of  Hughes  ▼•  fValden,  the  rule  must  be 
absolute. 

BoLLAND  and  Gurnby,  Bs.,  concurred. 

ArchbokL — According  to  the  last   case,  we  have  the 
whole  of  this  day  to  deliver  a  joinder  in  demurrer. 

Parke,  B.— It  must  be  deliyered  before  eight  o'clock. 
[It  afterwards  appeared  that  there  were  not  four  dear 
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days  left  in  the  term,  8o  as  to  get  the  demorrw  set  down        IBM*' 
for  argument]  y,„^^. 


Role  absolute.  _  ^' 

HODOIMI, 


CaSTLK  r.  SoWERBT. 

JJLANCE  moved  to  make  absolute  a  rule  to  compute,  A  mie  mn  to 
principal  and  interest  on  a  bill  of  exchange.  The  rule  by^eavingT 
mM  was  served  by  leaving  a  copy  at  the  warehouse  where.  J^Se* where*' 
the  bill  was  made  payable.  It  was  sworn  that  there  was  the  inU  of  ex- 
no  other  known  place  of  residence  or  business  of  the  de-  made  payable, 
fendant,  who  had  neglected  to  enter  an  appearance  to  the  a^ut^p^^t  the 
writi  and  a  dutrinstu  had  therefore  been  issued.  ^"^  -.—Held, 

^  insufficient 

•ennce. 

GuRNEY,  B.,  refused  the  rule. 

Rule  refused. 


Natlor  r.  MojsEY  and  Another. 

xIl  rule  nisi  was  obtained  by  Knotcles  for  setting  a  bond  was  con- 
aside  an  order  of  Mr.  Baron  BoUand,  dated  the  4th  of  fgt/X^^rtZn 
January,  instant,  and  for  staying  proceedings  in  the  mean  ii»t«im«nts 

•  r¥it      "     1  •        1  TT  1         •         until  the  whole 

time.     Ihe  order  was  in  these  terms: — "  Upon  heanng  should  be  paid. 
the  attorneys  or  agents  on  both  sides,  I  do  order,  that,  ^H  |^^^  ^^ 
upon  payment  of  151.  and  costs,  to  be  taxed  and  paid  on  p*y»ng  any  one, 
Thursday  next,  all  further   proceedings  in  this  cause  was  to  remain 
be  stayed.*'    From  the  affidavits  in  support  of  the  rule,  it      An  acdon 
appeared  that  the  action  was  brought  to  recover  the  sum  of  ^^^^  ^^^ 
150/.  upon  a  bond,  in  the  penal  sum  of  330/.,  given  by  the  ^«  ^^^*  ^^  . 

'^  11  o  If  consequence  of 

defendants,  conditioned  as  follows : — '*  The  condition  of  a  de&uit  in 
this  obligation  is  such,  that,  if  the  above-bounden  Henry  M«>nd"inatai-  ^ 
Mopsey,  and  Robert  Mopsey,  their  respective  heirs,  exe-  ^J;^  j^au* 

on  payment 
of  the  \5L  and  costs,  proceedings  should  be  suyed:— ffe/if,  that  the  Judge  had  no  power  to  make 
such  order. 
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1836.         outors,  or  ndnmistrators/do  and  shall  well  and  truly  pay, 
Natlos       ^^  cause  to  be  paid,  to  the  said  Mary  Naylor,  her  exe- 
9,  cutors,  administrators,  or  assigns,  the  full  sum  of  165^^  of 

lawful  money  of  GrecU  Britain^  on  the  days  and  times, 
and  in  manner  following ;  that  is  to  say,  the  sum  of  \Sl. 
on  the  6th  day  oi  April  next,  and  the  like  sum  of  15/.  on 
the  6th  day  of  each  succeeding  sixth  month  in  each  and 
every  year,  until  the  whole  of  the  said  sum  of  165/.  be 
iully  paid  and  discharged,  then  this  obligation  shall  be 
▼oid.  But  if  default  shall  be  made  in  payment  of  any 
or  either  of  the  said  several  and  respective  sums  of  money 
in  manner  aforesaid,  or  any  part  of  them,  on  any  of  the 
said  days  and  times  above  mentioned  for  payment  there- 
of, according  to  the  true  intent  and  meaning  of  these 
presents,  then  this  obligation  is  to  remain  in  full  force  and 
virtue.*'  The  150/.  now  claimed  was  the  balance  of  the 
165/.  mentioned  in  the  condition.  The  defendants  had 
been  frequently  applied  to  for  the  payinent  of  the  second 
instalment. 

J3of9ipa9,  Serjt.,.  shewed  cause,  upon  affidavits  that  the 
defendant,  H.  Mopsey,  in  August,  1834,  purchased  of 
the  plaintiff  her  interest  in  certain  leasehold  premises  at  a 
premium  of  200/. and  an  increased  rent  of  30/.  per  annum; 
that  the  bond  was  given  to  secure  the  payment  of  the  addi- 
tional rent  of  30/.  by  half-yearly  instalments ;  and  that  the 
165/.  mentioned  in  the  condition  was  the  aggregate  of  the 
additional  rents  of  30/.  per  annum  during  the  remaining 
years  of  the  lease;  that  the  first  instalment  had  been  paid ; 
and  that  when  the  writ  was  served  on  the  defendants,  in 
consequence  of  the  nonpayment  of  the.  second  instalment, 
a  summons  was  taken  out  to  stay  proceedings  on  payment 
of  15/.  and  costs ;  and  that  upon  that  summons  Mr.  Baron 
BoUand  made  the  order  in  question;  that  the  costs  had 
since  been  taxed,  and  the  15/.  and  costs  tendered  to  the 
plaintiff's  attorney.  It  was  now  contended,  that  the  order 
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was  under  the  circumstances  reasonable  and  proper,  and        1B36« 
that  the  defendant  was  thereby  saved  the  expense  of  an      ^ 
unnecessary  judgment.  v. 

Knawles,  in  support  of  the  rule,  contended  that  the 
learned  Judge  had  no  power  to  make  such  an  order,  as  by 
the  terms  of  the  condition  the  bond  had  become  forfeited. 

The  Court  held,  that  the  plaintiff  ought  not  to  have  been 
prevented  from  getting  judgment,  for  he  would  have  a 
right  to  proceed  upon  it  for  a  subsequent  default,  by 
scire  facias;  and  they  directed  that  the  order  should  be 
set  aside  without  costs,  the  plaintiff  to  be  at  liberty  to  en- 
ter upon  the  record  judgment  by  fitZ  dicii,  with  damages 
to  the  amount  of  15/.,  as  if  they  had  been  assessed  be* 
fore  the  sheriff  upon  a  writ  of  inquiry,  the  defendant  to 
pay  the  costs  of  the  judgment  and  entry,  &c.,  and  upon 
the  payment  of  the  costs  and  15/.,  satisfaction  as  to  that 
instalment  was  to  be  entered  up. 

Rule  absolute  accordingly. 


PrEEDY  r.  LOVBLL. 

ffOHN  BA  YLE  Y  shewed  cause  against  a  rule  which  on  shewbg 
had  been  obtained  by  Rogers  for  setting  aside  the  judg-  ^^^I^^q 
ment  and  subsequent  proceeding  for  irregularity.    The  |>b^onis 
ground  of  the  motion  was,  that  the  judgment  was  signed  iniuffldency  of 
upon  a  cognovit,  which  contained  an  agreement  on  the  part  support  of  the'' 
of  the  plaintiff,  that  if  there  was  any  error  in  the  accounts  ™iMh«  counsel 

^  '  ^  tbewing  came 

must  at  ODoe 
elect  whether  he  will  use  his  affldayits  in  answer  to  the  rule  or  not. 
Affidavits  in  support  of  a  rule  to  set  aside  proceedings  must  shew  a  clear  case  for  relief ;  and, 
therefore,  where  it  was  moved  to  set  aside  a  Judgment  on  the  ground  that  the  accounts  between 
the  parties  had  been  investigated  and  found  to  be  incorrect,  and  that  the  plaintiff  had  agreed 
that  any  error  should  be  rectified — Hgld,  that  the  affidavits  were  insuiBcient  in  not  stating  that  the 
error  was  in  the  amount 

Where  a  rule  is  discharged  on  a  technical  objection  taken  to  an  affidavit  without  going  into 
the  merits,  no  coets  are  allowed. 
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18d6.  between  them  it  was  to  be  rectified ;  and  it  was  sworn  by 
the  defendant's  attorney  that  he  had  investigated  the 
accountSi  and  discovered  an  error.  .  It  was  now  objected 
that  the  affidavit  in  support  of  the  rule  was  insufficient — 
/Erf/,  in  being  sworn  by  the  attorney  as  to  what  he  had 
been  informed  by  the  defendant,  and  that  he,  the  attorney, 
believed  it  to  be  true,  instead  of  the  facts  being  deposed 
to  by  the  defendant  himself;  and,  secondl^t  in  not  shew- 
ing what  the  error  was,  whether  in  amount  or  otherwise. 

Rogers,  coniri,  answered  that  it  sufficiently  appeared  by 
the  affidavits  against  the  rule  what  the  error  was. 

Bayley  said,  that  at  present  he  had  not  used  his  affi- 
davits. But  Tke  Court  held,  that  he  ttiust  exercise  his 
discretion  as  to  using  them  or  not  at  once. — Bayley  de- 
clined to  use  them. 

Rogers  then  contended  that  the  affidavit  of  the  at- 
torney was  sufficient.  As  it  was  sworn  by  him  that  he 
had  investigated  the  accounts,  and  verily  believed  they 
were  incorrect,  it  must  be  supposed  that  the  error  was 
in  the  amount. 

Parke,  B. — ^The  affidavit  ought  to  have  shown  that 
there  was  an  error  in  the  amount ;  and^  therefore,  if  the 
objection  is  persisted  in^  the  rule  must  be  discharged,  but 
without  costs,  because  the  merits  have  not  been  gone 
into. 

ALDERS0N9  B. — ^The  affidavits  ought  to  shew  a  griev- 
ance. 

Rule  discharged,  without  costs. 
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Rex  v.  The  SherifF  of  Middlesex,  in  a  Cause  of 

Hammond  v.  Bean. 

S.  HUGHES  had  obtained  a  rule  nisi  on  behalf  of  the  where  an  at- 
bail  for  setting  aside  this  attachment  against  the  Sheriff  of  b'^'ToTteined 
Middlesex,  for  not  bringing  in  the  body,  upon  the  usual  ^«^°J*JJ®  *•*•" 
affidavit  that  it  was  made  at  their  own  expense,  and  bringing  in  the 
for  their  own  indemnity,  and  without  collusion,  and  that  necesMry  that 
the  defendant  had  been  duly  rendered.  ^^  aftenJardi^ 

put  in  for  the 

Bayley  shewed  cause. — From  the  amdayits  in  answer,  it  denng  the  de- 
appeared  that  the  defendant  was  arrested  on  the  29th  of  j^^i^y  before 
December,  and  gave  bail  to  the  sheriff;  and  on  the  13th  of  ^^^^;^^^^^^^^ 
January  (the  body  rule  having  then  expired)  this  attach-  to  entitle  them 
ment  was  obtained  against  the  sheriff.   On  the  18th  the  de-  attachment  on 
fendant  was  rendered  by  bail  above  put  in  for  that  purpose,  ^j^°*  "^ 
and  two  days  afterwards  the  present  motion  was  made.   It 
was  now  objected,  on  the  authority  of  a  late  case  in  the 
Bail  Court,  of  Rex  v.  The  Sheriff  of  Surrey,  in  a  cause  of 
Stamford  v.  Berry  (a),  that  the  render  was  irregular,  on 

(a)  Not  reported.    The  following  are  the  particulars  of  the  case  :-— 

Rex  v.  The  SherifF  of  Surrey,  in  a  Cause  of  Stamford  v.  Berry. 
In  the  BaU  Court,  coram  Littledalb,  J.,  Michaelmas  Term,  1835. 

This  was  a  mle  calling  upon  the  prosecutor  to  shew  cause  why  t^on 
payment  of  costs  by  the  defendant  (the  sheriff)  to  the  prosecutor  or  his 
attorney,  the  writ  of  attachment  and  all  proceedings  thereon  should  not 
be  set  aside  for  irregularity.  From  the  affidavits  it  appeared,  that  on  the 
10th  of /f//y  a  capias  was  issued  against  the  defendant  Berry,  upon  which  , 
he  was  arrested  on  the  11th  of  the  same  month,  on  which  day  the  Usual 
bail-bond  to  the  sheriff  was  given,  and  the  latter  was  on  the  same  day 
ruled  to  return  the  writ,  to  which  he  returned  cepi  corpus.  The  rule  to 
bring  in  the  body  issued  on  the  20th.  The  affidavits  then  stated  an  at- 
tempt made  to  justify  bail  above,  which  failed ;  that  the  defendant  kept  out 
of  the  way,  so  that  the  bail  could  not  lay  hold  of  him  till  the  ISth  of  Oe- 
iober,  on  which  day  two  bail  entered  into  a  recognizance,  who  rendered 
him  to  prison.  On  the  4th  of  November  the  attachment  issued  against 
the  sheriff  for  not  bringing  in  the  body ;  on  the  7th  the  coroners  o{  Surrey 
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1S36.        account  of  bail  above  not  haying  justified ;  lAttledaley  J., 
"  having  decided  in  that  case,  that,  after  the  body  rule  has 

V.  expired,  there  can  be  no  render  without  the  bail  justifying; 

MiDLLESBx.  and  the  rule  was  discharged  with  costs,  and  the  sheriiFfixed 
with  the  debt  and  costs.  That  case  proceeded  upon  the 
construction  of  the  rule  of  the  King's  Bench  of  Trinity 
Term,  33  Geo.  3  (a),  which,  after  reciting  that  *'  by  the 
present  practice  of  that  Court  the  bail  put  in  for  the  de- 
fendant in  any  action  cannot  render  such  defendant  after  a 
rule  has  been  granted  against  the  sheriff  to  bring  in  the 
body  before  such  bail  have  justified  themselves  in  open 
Court,  it  is  ordered,  that  from  and  after  the  last  day  of  this 
term,  bail  shall  and  may  be  at  liberty  to  render  the  de- 
fendant notwithstanding  such  rule,  at  any  time  before  the 
expiration  thereof;  the  attorney  for  the  defendant  giving 
notice  of  such  render  to  the  plaintiff's  attorney  without 

were  ruled  to  return  the  attachment.  There  were  also  the  usual  affidavits 
of  notice  of  bail  above  having  been  put  in,  and  of  the  render,  and  that 
the  application  was  hojiAfde  made  on  behalf  of  the  therms  officer,  and 
at  his  own  expense,  and  for  the  sole  benefit  of  the  sheriff  and  his  officer, 
and  without  collusion,  &c. 

The  affidavits  in  answer  shewed  that  the  bail  put  in  were  incapable  of 
justifying — that  the  plaintiff  had  been  delayed  in  going  to  trial  at  the  sit- 
tings in  the  term — and  that,  though  the  attachment  was  lodged  on  the 
5th  of  November,  and  the  rule  to  return  it  was  served  on  the  7th,  diis 
application  was  not  made  till  the  11th. 

John  Jervis  opposed  the  rule,  and  contended  that  the  render,  after  the 
expiration  of  the  body  rule,  was  irregular,  because  the  bail  had  not  justi- 
fied. The  rule  of  Court  of  Trinity  Term,  33  G.  3,  5  T.  R.  368,  and  TUffs 
Practice,  312,  and  Archhold,  418,  were  cited. 

C  C  Jones  was  heard  in  support  of  the  rule. — He  cited  Rex  v.  The 
Sheriff  of  Middlesex,  7  T.  R.  527,  and  Hardwick  v.  Black,  lb.  297. 

LiTTLEDALE,  J.,  held,  that  the  render  was  irregular,  and  dischaiged 
the  rule,  with  costs. 

An  attempt  was  made  to  get  the  case  reheard,  but  without  suocesa,  and 
the  sheriff  paid  the  debt  and  costs. 

(a)  6  T.  R.  p.  368. 
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deby,  and  making  affidaiit  thereof.  The  present  caae  is 
precisely  similar  in  its  circumstances  to  the  one  cited,  ex- 
cept that  there  the  o£Scer  was  applying,  and  here  the  bail 
are  applying. 


1836. 
Kbx 

V. 

The  Sheriff  of 

MiDDLEtBX. 


Hugheif  m  support  of  the  rule,  was  not  called  upon. 

Lord  Abinoer,  C.  B. — There  appears  to  be  no  reason 
whatever  for  such  a  practice,  which  would  only  be  pro- 
ductive of  useless  expense ;  and  therefore  I  think  this  rule 
should  be  absolute,  on  payment  of  costs. 

Parkb,  B. — ^What  object  can  there  be  in  making  the 
bail  justify,  for  the  purpose  of  rendering  the  defendant,  in 
a  case  like  this  ?  The  rule  of  Court  which  has  been  cited 
only  shews,  that  if  the  defendant  is  rendered  by  the  bail 
without  justifying  at  any  time  before  the  body  rule  has  ex- 
p]red>  an  attachment  afterwards  obtained  would  be  irre- 
gular,  but  this  is  an  application  to  the  indulgence  of  the 
Court,  upon  payment  of  costs.  The  case  cited  must  have 
proceeded  upon  some  mistake. 

BoLLAND  and  Gurney  concurred. 

Rule  absolute,  on  payment  of  costs  (a). 


(a)  The  objection  taken  in  Rex 
T.  Surrey  in  Stamford  v.  Berry, 
appears  to  hare  come  upon  the  de- 
fendant's counsel  by  surprise ;  for 
there  are  recent  cases  in  the  books 
directly  in  point  against  it;  B^x 
V.  Middlesex,  ante,  Vol.  1,  p.  464, 
where  bail  above  were  rejected 
after  the  body  rule  had  expired, 
and  then  they  rendered  the  defen- 
dant without  justifying;  and  an 
attachment  obtdned  in  the  mean 
time  was  set  aside,  on  payment  of 


costs ;  Rex  V.  Middlesex,  in  Watts 
▼.  Hamilton,  ante.  Vol.  2,  p.  432, 
where  bail  above  were  put  in,  and 
they,  without  justifying,  rendered 
the  defendant  on  the  2nd  of  No- 
vember, and  on  the  3rd  an  attach- 
ment was  obtuned,  which,  on  the 
express  rule  of  M.  T.  3  Will.  4, 
s.  13,  was  held  regular,  but  was  set 
aude  on  payment  of  costs.  So,  in 
Rex  V.  Middlesex,  ante,  VoL  3,  p. 
195,  no  objection  was  made  that 
the  bail  had  not  j  ustified.  In  Rexi. 


Y  Y« 
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1836. 


Rex 

The  Sheriff  of 
Middlesex. 


Middlesex,  in  Hendenon  v.  Van 
Wrede,2  M.  &  Selw.  562,  an  attach, 
ment  obtained  after  the  body  rule 
bad  expired,  but  after  a  render,  was 
held  to  be  irregular;  in  which  case, 
and  in  Whitehead  v.  PhiUips,  2  B.  & 
Aid.  585,  the  Court  held,  that  a  ren- 
derwas  equivalent  to  putting  inand 
perfecting  bail.  In  Rex  v.  Mid^ 
dletex  in  Logan  t.  Louel^  6  Bing. 
251,  it  was  held,  that  a  render  by 
the  bail  below,  after  an  ineffectual 
attempt  to  justify  bail  above,  was 
sufficient  to  enable  the  Court  to 
set  aside   an    attachment  after- 


wards obtained.  Lastly,  in 
V.  Grijginy  2  Cr.  &  J.  683,  wfaerebul 
above  were  put  in,  who  rendered  the 
defendant  without  giving  notice  to 
the  plaintiff^s  attorney,  the  Court 
set  aside  an  attachment  afterwards 
obtained  without  costs ;  Bayley,  B., 
observing, "  that  as  bul  above  were 
put  in  merely  for  the  purpose  of 
rendering  the  defendant,  and  as 
there  could  be  no  object  in  giving 
notice,  it  would  not  he  coneisteni 
loith  common  sense  to  hold  such 
notice  to  be  necessary."  See  also 
Mysey  v.  Camdl,  5  T.  R.  534. 


A  plaintiff 
taking  a  bUl  of 
exchange  in 
payment  of  the 
debt  and  ootts 
of  an  acdon, 
may,  upon  the 
biU  being  dit- 
honoured,  ar» 
rest  the  defen- 
dant on  a  ea. 
to.,  without  de- 
livering up  the 
bill. 


Kemp  r.  Gadderer. 

JmANSEL  moved  for  a  rule  calling  upon  the  plaintiff 
to  shew  cause  why  he  should  not  deliver  up  to  the  defen- 
dant a  bill  of  exchange,  or  discharge  the  defendant  out  of 
custody.  From  the  affidavit  it  appeared,  that  the  defen- 
dant had  indorsed  to  the  plaintiff,  in  payment  of  the  debt 
and  costs  in  the  action,  a  bill  of  exchange  for  a  larger 
amount,  the  plaintiff  agreeing  to  pay  over  the  surplus 
arising  from  the  bill  to  the  defendant.  The  plaintiff  after- 
wards took  the  defendant  in  execution,  having  the  bill  of 
exchange  still  in  his  possession.  It  was  admitted  that 
the  bill  was  overdue  and  unpaid,  but  it  was  contended  that 
the  plaintiff  had  no  right  to  take  the  body  of  the  de- 
fendant in  execution,  and  also  keep  possession  of  the 
security. 


Gurney,  B.  (a),  after  consulting  with  the  other  Barons, 
refused  the  rule. 

Rule  refused. 


(a)  Sitting  alone. 
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1836. 
Bate  v.  Bolton. 

ISiR  JV.  W»  FOLLETT  shewed  cause  against  a  rule  if « defendant 
which  had  been  obtained  by  Piatt  for  setting  aside  a  judg-  ^annceinTdue 
ment  of  nonpros  for  irregularity,  and  that  the  defendant's  J'"*®*  ^^^^  " 

•  o  i^ '  irregular  on  ac- 

attorney  should  pay  the  costs.     It  appeared,  that  after  countofamii- 
the  rule  was  made  absolute  for  setting  aside  a  former  name,  the  pro- 
judgment  of  nonpros  signed  in  this  action  (a),  the  defen-  hSi^uTpMroe 
dant  gave  notice  to  the  plaintiff  of  the  second  appearance  ^  ^  *PPiy  ^ 

.  amend  that  ap« 

being  entered  and  demanded  a  declaration,  and  for  want  pearance,  and 
of  a  declaration  again  signed  judgment  of  nonpros.  The  new  one. 
question  now  was,  whether  the  defendant  was  not  at  li- 
berty to  enter  a  new  appearance,  as  the  first  was  in  a 
wrong  name.  It  was  now  contended,  that  the  first  ap- 
pearance could  not  be  altered,  the  2  Will,  4,  c.  S9,  s.  2, 
directing  that  the  mode  of  appearance  shall  be  in  the  form 
given  in  the  schedule,  and  shall  be  dated  on  the  day  of 
the  entering  thereof.  The  only  good  appearance  is  the 
second,  and,  the  objection  of  want  of  notice  being  now 
done  away,  the  nonpros  is  regular. 

Piatt,  in  support  of  the  rule,  contended,  that  the  ap- 
pearance ought  to  be  entered  of  the  term  of  which  the 
writ  is  returnable ;  but  it  was  expressly  said  by  the  Court 
on  the  former  occasion,  that  the  first  appearance  should 
have  been  altered,  and  the  rule  for  setting  aside  the  non- 
pros was  made  absolute,  with  costs. 

Parke,  B. — ^We  think  that  the  opinion  expressed  by 
the  Court  on  the  former  occasion  is  correct,  and  that  the 
proper  course  should  have  been  to  apply  to  amend  the 
old  appearance. 

Per  Curiam  (6). 

Rule  absolute. 

(a)  Bate  v.  Bolton^  ante,  p.  160. 
(6)  Lord  Abinger,  C.  B.,  and  Parke,  fiolland,  and  Gurney,  Barons. 
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1836. 

Staines  v.  Stoneham. 

A  notice  of  jui-  iSTEER  shewed  cause  against  a  rule  which  had  been 

?di*robei»^***  obtained  by  Blackbume,  for  setting  aside  the  rule  for  the 

not  fpedfying  allowance  of  bail,  with  costs.     It  appeared  that  notice  of 

the  hoar,  is  a  t        .               i. 

nullity;  and  justification  at  a  Judge  s  chambers  was  duly  given  before 

ofw^for  of  the  eleven  o'clock  on  the  17th  of  October  for  the  ^th,  but 

^'ft^n^^d'^^f  by  accident  the  hour  of  attending  at  the  Judge's  chambers 

justiScation  was  Omitted.     At  two  o'clock  on  the  same  day  a  notice  of 

time,  wereeerr-  waivcr  was  scrved,  and  also  a  fresh  notice  of  justification, 

terw^diry",'^'  specifying  the  hour  on  the  JM)th  to  be  eleven  o'clock. 

teing  too  late—  Xhe  plaintiff's  attorney  did  not  attend,  relying  upon  the 

plaintiff  was  jufl*  first  uoticc  being  a  nullity  for  not  specifying  the  time, 

tending  to  opV  and  the  second  notice  not  being  served  in  time;  but  he 

^se  the  bail.—  ^^^^  ,jq  notice  of  his  intention  to  avail  himself  of  the 

Held,  also,  that  ^ 

the  plaintiff  was  objection,  and  the  bail  accordingly  attended  at  the  Judge's 

to  set  aside  the  chambers  on  the  ^th,  and  a  rule  for  their  allowance  was 

bldi^tbou^a  obtained.  The  plaintiff*,  notwithstanding,  proceeded  on  the 

Judge  at  Chun-  bail-bond,  and  a  summons  to  stay  proceedings  being  taken 

hers  haddecid-  ■                   i»          »»           ■» 

ed  that  the  pro-  out  was  heard  before  Park^  J.,  at  chambers,  who  con- 

^^ngswere  g^]^  GtueleCf  J.;  and  those  learned  Judges  were  of 

Bail  may  set  opinion,  that  the  notice  was  not  a  mere  nullity,  and  that 

aside  proceed-  r           »                                                                                  ./» 

ings  against  the  plaintiffs  should  have  attended  at  chambers  and  ob- 

ment  of  costs  jccted;  and  an  order  for  staying  proceedings  was  made. 

Jdfhou't AcX'l-  '^  ^^  "®^  ^^  contended,  that  the  plaintiflTs  attorney 

bond  standing  ghould  havc  attended  and  objected,  and  that  the  ques- 

aa  a  security,  •               .                           • 

even  though  the  tion  having  been  decided  by  a  Judge  at  chambers,  could 

fixed  atTdme  ^^^  "^^  ^®  re-opcned.      Rex  V.  Archbishop  of  York  (a) 

'racf'^^^nh  ^**  relied  on;    and  Pugh  v.  Emery  (Jb)  was  cited,  to 

Court,  no  deda-  shew  that  the  notice  was  merely  irregular,   and  not  a 

ration  could  be  ...         , 

deliYered.  nulllty;   but — 

The  Court  held,  that  the  learned  Judge  at  chambers 

{a)  1  Ad.  &  EU.  394.  (6)  4  D.  &  R.  30. 
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ought  to  have  treated  the  allowance  of  bail  as  a  nullity^         1836. 

and  that  the  attorney  was  justified  in  so  treating  it;   and       ^       ^ 

they  made  the  rule  absolute  for  setting  aside  the  rule  for  v. 

Stonbham. 

the  allowance  of  bail,  without  costs. 

Afterwards  a  rule  was  obtained  for  staying  proceedings 
on  the  bail-bond,  on  payment  of  costs,  the  defendant  hav- 
ing been  rendered ;  and  the  question  was,  on  what  terms 
it  should  be  done.  The  arrest  was  on  the  Snd  of  October, 
The  plaintiff*  had  not  declared  de  bene  esse.  The  assign- 
ment of  the  bail-bond  was  taken  on  the  10th  of  October. 

Blmckbume,  for  the  plaintifi^,  contended,  that,  as  by  the 
2  WUl.  4,  c.  39,  s.  11,  no  declaration  can  be  filed  or  de- 
livered between  the  10th  of  August  and  the  10th  of  Oc-' 
tober,  and,  therefore,  it  was  impossible  for  the  plaintiff 
to  have  declared  de  bene  esse,  before  he  took  the  assign- 
ment of  the  bail-bond,  the  rule  of  Court  making  the  de- 
claring de  bene  esse  a  condition  precedent  could  not 
apply  to  this  case ;  and  the  plaintiff  having,  in  fact,  lost 
a  trial  through  the  defendant's  default,  the  baU-bond 
ought  to  stand  as  a  security. 

• 

Parke,  B. — The  rule  is,  that  the  plaintiff,  in  order  to 
have  the  bail-bond  to  stand  as  a  security,  must  always 
declare  de  bene  esse. 

Lord  Abingkr,  C*  B.,  Aldbrson  and  Gvrnsy,  Bs.| 
■  concurred. 

Rule  absolute,  on  payment  of  costs. 
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Where  it  ap- 
pear! upon  the 
record  that  the 
debt  sought  to 
berecorered  if 
under  iOs,,  and 
that  the  defen- 
dant reaidei 
wUhin  the  oper- 
ation of  a  Court 
of  Requests  Act, 
which  gives 
costs  to  a  defen- 
dant if  the 
plaintiff  pro* 
oeeds  in  a  supe- 
rior Court  and 
recovers  less 
than  40s.,  a 
suggestion  is 
unneoeaary. 


Dkfries  r.  Snell. 

mSUSBY  had  obtained  a  rule  nUi  calling  upon  the 
plaintiff  to  bring  the  writ  of  trial  and  indorsement  there- 
on into  Courts  and  to  file  the  plea  roll,  so  that  the  de- 
fendant might  enter  a  suggestion  that  the  cause  of  action 
was  under  forty  shillings,  and  that  the  defendant  re* 
sided  within  the  Tower  Hamlets^  and  that  the  plaintiif 
might  pay  costs  to  the  defendant. 

c7.  Jervii  shewed  cause. — From  the  aflSdavits  it  ap- 
peared that  the  action  was  indebitatus  assumpsit,  to  which 
the  defendant  pleaded  non  assumpsit  as  to  7/.  10s.;  and 
as  to  that  "  payment''  and  "  set-off;*'  he  also  pleaded, 
that  the  debt  did  not  amount  to  forty  shillings,  and  that 
the  defendant  resided  within  the  Court  of  Requests  for 
the  Tower  Hamlets,  &c.  The  latter  plea,  and  also  the  plea  of 
payment,  were  found  for  the  defendant.  On  the  first  plea 
the  plaintiflf  recovered  1/.  &.  It  was  contended  that  this 
motion  was  unnecessary* 


Parke,  B. — I  think  this  rule  should  be  discharged, 
because  the  defendant  may  have  the  same  benefit  upon 
the  finding  of  the  jury  on  the  last  plea,  as  be  would  get 
by  a  suggestion*  Upon  that  issue  the  defendant  is  en- 
titled to  his  costs,  and  the  costs  of  this  rule  should  be 
deducted.  The  plaintiff  must  deliver  up  the  writ  of  trial 
and  postea  to  the  defendant's  attorney. 


Rule  discharged,  with  costs. 
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Read  t.  Massib^ 

mSUTT  had  obtained  a  rule  nisi  for  setting  aside  a  Uponarefer- 

judgment  and  subsequent  proceedings,  upon  affidavits  ^^^•?di4^^~ 

that  the  defendant  had  airreed  to  give  a  cognovit  for  such  ^^  *®  •^'*« 

sum  (if  any)  as   should  be  found  due  by  an  arbitrator,  wu  to  my  by 

"  the  costs  to  abide  the  event,  and  to  be  paid  by  the  party  to  be  paid,"  ha 

or  parties  and  at  such  time  as  directed  by  the  arbitra-  J^thc^ntlff* 

tor.**    The  arbitrator  awarded  a  sum  of  money  to  the  •■><!  diTided  tha 

plaintiff,  and  divided  the  costs  between  the  plaintiff  and  him  and  the 

defendant ;  but  the  plaintiff  signed  judgment  for  the  sum  phuDtiff°ueat-' 

found  to  be  due  and  also  for  the  costs  of  the  action,  after  |°s  ^^®  *^^. 

in  respect  of  the 

the  defendant  had  tendered  the  sum  awarded.    The  ques-  ooets  aavoid, 
tion  was,  whether,  under  the  terms  of  the  submission,  the  luoe  ezecndon 
arbitrator  had  power  to  divide  the  costs,  or  whether,  as  *»' ^«  <*e*>^  ">d 

*  '  '         coats,  vpon 

the  event  was  in  favour  of  the  plaintiff,  he  was  not  en-  ^^ich  the  de- 
fendant pre- 
titled  to  them.     The  affidavits  were  contradictory  as  to  pared  affidavits 

what  was  intended  by  the  parties.  f^/u^eST 

was  sigoed),and 
after  it  was 

Wightman  shewed  cause. — He  took  an  objection  to  the  signed  made 
affidavits  on  which  the  motion  was  made*  They  were  dated  of  thaTfiict,  and 
respectively  the  14th,  15th,  and  16th  of  May,  and  only  JJ^^^^JJ^^^ 
one  affidavit  was  made  since  the  judgment,  which  was  let  aside  the 

I  udff  ment  s— ■ 

not  signed  till  June  the  3nd,  after  the  affidavits  were  sworn.  Held,  that  the 
He  contended,  therefore,  that  the  affidavits  having  been  J^^^Jld^^ 
sworn  at  a  time  when   they  could  answer  no'  purpose,  t*>oughswom 

r     r       »   before  judgment 

perjury  could  not  be  assigned  upon  them,  because  it  could  was  signed. 
not  be  said  that  any  question  had  arisen  upon  which 
they  were  material;  and  that  even  supposing  they  might 
possibly  have  been  made  the  foundation  of  some  motion 
to  the  Court  at  the  time  they  were  made,  that  of  itself  could 
not  make  them  good,  nor  raise  any  material  question,  be- 
cause at  the  time  they  were  sworn,  they  were  not  sworn 
with  a  view  to  any  existing  question. 
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on  them,  because  they  were  sworn  in  the  cause;  they  were 
sworn  with  a  view  to  this  question,  though  they  were  not  to 
be  used  till  necessary.  In  the  first  affidavit  it  is  allied,  that 
**  the  plaintiff  now  seeks  to  issue  execution  on  the  cog- 
novit^ contrary  to  the  agreement  between  the  parties." 
The  statement  in  the  affidavits  is  consistent  with  the  pre- 
sent state  of  facts,  except  that  the  fact  of  judgment  being 
actually  signed  is  supplied  by  a  later  affidavit. 

Paake,  B. — May  not  a  party  make  an  application  to 
the  Court,  quia  timet  9  If  in  any  way  the  affidavits  could 
be  material,  it  would  be  sufficient. 

The  Court  (consisting  of  Lord  Abinger,  C.  B.,  Parke, 
Alderson,  and  Gurney,  Barons)  ultimately  admitted  the 
affidavits ;  and,  as  it  appeared  doubtful  upon  the  affidavits 
what  was  the  real  agreement  between  the  parties  as  to 
the  costs,  it  was  agreed  to  refer  that  question  to  the 
Master ;  if  they  were  to  abide  the  event,  the  rule  was  to 
be  discharged,  witli  costs ;  if  not,  to  be  absolute,  without 
costs. 

Rule  accordingly. 


Randall  r.  Ikey. 

In  mn  actum  OB  JJ.ALCOMB  moTcd  to  Stay  proceedings,  on  payment  of 
mi  cont^niog  a  sum  of  money  into  Court,  and  that  the  plaintiff  should 
I^^^'wWdi     deliver  a  debtor  and  creditor  account,  with  fuU  paiticalars 

the  defendant 
admitted,  but 

disputed  othera,  on  tlie  ground  that  be  had  derived  no  benefit  from  tlie  woik  doM^  the  Cowt 
refined  to  allow  part  of  the  bills  to  be  referred  to  the  Master,  and  that  the  defendant  might  pay 
into  Court  such  part  as  he  admitted  to  be  due,  on  the  ground  that  if  the  de&ndant  had  derived  no 
benefit,  it  would  be  an  answer  to  the  action  on  the  general  issue.  The  Court  also  refused  to  or- 
der the  plaintiff  to  give  credit  for  sums  received. 
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of  tbe  items  for  which  the  action  was  brought  The  1836. 
action  was  for  a  Inll  of  costs;  there  were  two  items, 
amounting  to  BIL,  which  the  defendant  was  willing  should 
be  referred  to  the  Master.  There  was  another  item  of 
301.,  which  was  charged  for  conveying  an  annuity  to  the 
defendant,  in  order  to  give  the  defendant  a  qualification 
to  kill  game.  The  qualification,  however,  was  defisctiTe, 
and  the  defendant  was  convicted  before  a  magistrate,  and 
the  expenses  incurred  upon  that  occasion,  amounting  to 
18/.,  formed  another  item  in  the  bill. 

Parke,  B. — It  is  unnecessary  to  go  further  into  the 
particulars,  because  this  Court  has  no  power  to  order  a 
defendant  to  give  the  credit  side  of  the  account.  It  is 
the  invariable  practice  of  the  Courts,  as  well  as  of  the 
Judges  at  chambers,  never  to  compel  a  party  to  give  the 
credits;  and  if  it  be  true,  as  alleged  in  the  affidavit,  that 
costs  have  been  improperly  charged  for  business  done, 
from  which  no  benefit  has  been  derived,  that  would  be 
a  good  defence  under  the  general  issue ;  and,  therefore, 
there  is  no  ground  for  the  interference  of  this  Court. 

Alderson,  B. — A  Court  of  equity  is  the  proper  Court 
to  apply  to,  to  compel  a  party  to  give  credits  for  the  sums 
he  has  received ;  the  rule  must  be  refused. 

Rule  refused. 


Welsh  v.  Gtbbs. 

A  RULE  fUH  having  been  obtained  for  delivering  up  a  married  wo^ 
the  bail-bond  to  be  cancelled,  and  for  entering  a  common  pJiThlr'^M^  to 
appearance,  on  the  ground  that  the  defendant  was  a  mar-  *  ^^^^  ^^^^' 

change,  as 

ried  woman,  and  that  the  plaintiff  knew  her  to  be  so —       drawer,  and  is 

arrested  upon  it, 
wiU  not  be  discharged  on  motion. 
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Humfrey  shewed  cause,  upon  an  affidavit  by  the  plain* 
tiff  that  he  did  not  know  she  was  a  married  woman,  and 
that  the  action  was  on  a  bill  of  exchange  against  the  de- 
fendant as  drawer.  He  contended,  that  this  was  such 
a  representation  by  the  defendant  of  her  competency  to 
contract,  that  the  Court  would  not  relieve  her.  He  cited 
Prichard  v.  Cowlan  (a). 


Hoggins  supported  the  rule. 

Per  Curiam. — The  rule  must  be  discharged. 

Rule  discharged,  with  costs. 
(a)  2  Marshal's  ReporU,  40. 


Clark  v.  All  but. 

Where  several  -1-  HIS  was  a  rule  which  had  been  obtained  in  Michael- 
**^din(t*in  dS^  ^^^  Term,  Calling  upon  the  plaintiff  to  shew  cause  why  the 
ferent  Courts  for  defendant  should  not  have  ten  days'  further  time  to  plead, 

the  same  cause  .  . 

of  action,  though  after  a  rule  in  the  Common  Pleas,  in  a  cause  of  Clark  v» 
n^'^iow'it'I'"  Taylor  had  been  disposed  of.  From  the  affidavits  it 
proceedings  to     appeared  that  this  was  an  action  against  the  proprietor  of 

be  dependent  on      '^^  a  tr      r 

those  of  another,  a  newspaper  for  a  libel  on  the  plaintiff,  headed  **  Grand 
an  action^for^a  swindling  concem,"  and  by  the  statement  the  plaintiff 
libel  brought  in   ^^g  accused  of  swindling  at  Manchester  and  Leeds.    The 

the  Common  ^ 

PUii9,  to  which  plaintiff  had  also  brought  actions  against  other  newspaper 
was  pleaded,  the  proprietors.  One  of  which  was  in  the  Common  Pleas,  and 
th7defendam,     another  in  the  Kings  Bench,  both  of  which  had  been 

and  a  rule  nik 
was  then  obtain- 
ed for  entering 
a  verdict  fur  the 
plaintiff  on  the 

special  plea,  with  a  fiirtbing  damages,  on  the  ground  that  the  justification  was  insufficient,  thit 
Court  allowed  the  defendant  in  another  action  here  (for  the  same  libel)  against  other  persons,  to 
have  further  time  for  pleading  until  the  sittings  in  the  next  term,  and  afterwards  again  en- 
larged the  time  to  the  following  term,  in  order  that  the  defendant  might  know  the  decision  of  the 
Court  of  Common  PUat,  as  to  the  validity  of  the  plea. 


tried.    In  the  action  in  the  Common  Pleas,  the  jury  found 
in  favour  of  the  defendant  upon  the  justification;  but  an 
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objection  being  taken  to  the  sufficiency  of  the  plea,  the  1886* 
learned  Judge  put  it  to  the  jury  to  say  what  damages 
they  would  give,  supposing  the  plea  to  be  insufficient, 
and  they  estimated  the  plaintiff's  damages  at  a  farthing. 
A  rule  nisi  had  been  obtained  in  the  Common  Pteas,  to 
enter  a  verdict  for  the  plaintiff  on  the  special  plea,  with 
one  farthing  damages,  which  was  still  undisposed  of,  and 
a  similar  rule  was  pending  in  the  action  in  the  King^s 
Bench.  The  object  of  the  present  application  was  to  enable 
the  defendants  to  plead  properly  to  this  action,  which  they 
could  not  do,  until  the  Court  of  Common  Pleas  had  con- 
sidered the  sufficiency  of  the  plea.  The  affidavits  also 
alleged  that  the  plaintiff  was  an  insolvent,  and  a  bankrupt* 

Humftey  shewed  cause,  and  contended  that  there  was 
no  precedent  for  auch  a  motion.  The  plea  only  justified 
the  swindling  at  Manchester^  and  not  at  Leeds.  This  is 
a  new  action,  brought  against  other  parties,  and  the  affi- 
davits alleged  that  the  plaintiff  had  other  evidence,  not 
brought  forward  on  the  former  occasion,  and  that  he  be- 
hoved he  should  recover  damages  from  the  defendants. 
It  was  not  pretended  that  time  was  wanted  for  pleading, 
but  the  real  object  of  the  motion  was,  that  the  defendants 
might  know  from  the  decision  in  the  Common  Pleas,  how 
to  frame  their  pleas ;  and  to  grant  the  rule  in  the  terms 
prayed  for,  would  suspend  the  plaintiff's  proceedings 
indefinitely. 

Sir  W.  W.  Folleitf  in  support  of  the  rule. — In  point  of 
precedent  there  have  been  many  occasions  where  the  Court 
has  stayed  proceedings  till  an  action  in  another  Court 
has  been  determined.  The  justice  of  the  case  requires 
that  the  Court  should  interfere;  for  every  part  of  the 
libel  was  justified,  and  the  jury  found  in  favour  of  the 
defendant.  The  Judge  was  satisfied,  and  said  that  he 
should  have  certified  to  deprive  the  plaintiff  of  costs,  if 
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Ua6:  tbe  plaintiff  had  had  a  verdiet  wkh  a  farthing  damages; 
and  there  it  every  reason  to  suppose  that  tbe  rule  will  he 
disposed  cf  in  the  next  term. 

Lord  Abinger,  C.  B. — I  think  this  is  a  case  in  which 
the  Court  ought  to  interfere;  but  some  time  must  be 
fixed. 

Aldiason,  B. — By  fixing  a  time;,  tbe  defendant  wUl  be 
induced  to  act  with  promptness  in  the  Common  Pleat; 
if  we  leave  the  time  iadefinitey  we  lose  all  power  over  the 
cause. 

Parke,  B. — We  decide  on  the  ground  that  it  is  reason- 
able thai  the  defrndsn*  should  have  time  to  plead,  until 
he  sees  how  the  rule  in  the  Common  Pleas  b  disposed  ofl 
The  defendant  may  have  time  tiU  the  sittings  after  next 
term. 

Rule  absolute,  on  payment  of  costs,  the  defen- 
dant to  have  time  to  plead  till  the  sittings 
after  Hilary  Term. 

hi  the  present  {Hilary)  Term,  the  case  of  Clark  v. 
Taylor y  m  the  Common  PleaSf  not  being  yet  disposed  of, 
Wighiman  moved  for  a  rule  to  enlarge  the  time  for  plead- 
ing in  this  action  till  next  Easier  Term,  upon  an  affidavit 
that  an  application  had  been  made  to  tbe  Court  of  Common 
PleaSf  to  appoint  an  early  day  to  bear  the  case  of  Clark  v. 
Taylor i  which  that  Court  refused ;  that  it  was  not  pro- 
bable the  rule  would  be  disposed  of  this  term,  but  it 
would  most  probably  come  on  early  in  Easier  Term. 

Parke,  B. — ^There  is  an  objection  with  some  of  the 
Court,  against  making  the  proceedings  of  one  Coiut  de- 
pendant on  those  of  another. 
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Wightmam—the  plaintiff  cannot  be  hurt*  because  the      JSSa 
defendant  is  not  und»  terms  to  take  short  notice  of  trials 
and  therefore  the  cause  cannot  be  tried  till  the  next 
sittings. 

The  Court  granted  a  rule  nisi,  against  which 
Humfrey  shewed  cause  ;  but,  on  payment  of  costs. 

The  Court  made  the  rule  absolute ;  the  defendant  to 
have  time  to  plead  till  the  10th  day  of  Eeuter  Term. 


Kemp  r.  Htslop  and  Another. 

XHIS  case  was  argued  at  considerable  length  in  Aff-  ifa  writ  of  ca. 
ehaelmas  Term  last,  hy  Busby,  who  opposed  the  rule,  against  the  pnn- 
and  Bompas,  Serjt.,  in  support  of  it.     The  facts  of  the  ^p^^^^?' 
case  and  arguments  of  counsel  are  omitted,  in  conse-  mediately  after 
quence  of  their  being  so  fully  stated  in  the  judgment  of  thereof,  pursu- 
tbe-  Court,  which  was  delivered  on  the  first  day  of  this  *^i^^  ^  07 
term,  by  Lord  Abinger,  C.  B.  (a),  as  follows :-  iJininol'L 

A  rule  nisi  was  obtained  in  the  last  term  to  set  aside  ing  the  bail,  ^ 
an  order  of  my  Brother  Bosanquet,  by  which  the  pro-  order  is  aftei^ 
ceedings  on  a  recognizance  of  bail  were  set  aside  as  irre-  J^J*  Mlme*!- 
ffular,  and  cause  was  shewn.    The  facts  were  these : —  cation  for  a  re- 

1       .  .  '  t  'KT'  '  n  '       turnofthatwnt 

judgment  having  been  obtained  on  a  trial  at  Nist  Prtus  in  a  certain 
in  the  vacation  against  the  principal,  a  writ  of  capias  ad  "q^^  dw  isdi^ 
satisfaciendum  WKZ  sued  out  on  the  14th  oi  August,  re*  Twm.^l^z^ 
turnable  immediately  after  the  execution  thereof,  pursuant  the  bail  ought 

%        t       a  a    A  -mmr^n    a         am  j  either  to  have 

to  the  power  given  by  the  o  &  4  WM.  4,  c.  o7,  and  on  nodce  given 

them  of  the  or- 
der, or  else  the 

order,  with  the  writ,  should  be  entdred  in  the  public  book,  four  dear  days  at  least  before  the  writ ' 

is  made  returnable  by  the  order :  and  for  want  of  this,  proceedings  afterwards  taken  against  the 

bail  were  set  aside  as  irregular. 
It  is  recommended  by  the  Court,  that  when  a  co.  so.  is  issued  with  the  intention  of  Sxing  the 

bail,  it  should  be  in  the  old  form,  returnable  in  term  ;  and  it  seems  doubtful  whether  a  eo.  so.  re- 

tuznablA  immediately  is  sufficient  for  the  purpose  of  fixing  bail. 

(a)  Present,  Lord  Abinger,  C.  D.,  Parke,  Alderson.  and  Gumey,  Bs. 
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1836.  the  same  day  was  lodged  at  the  Sheriff's  Office,  and  entered 
in  the  public  book*  On  the  ISth  of  September  the  Lord 
Chief  Justice  of  the  Common  Pleas  made  an  order  on  the 
sheriff  to  return  the  writ  in  six  days,  which  was  served  on 
him  on  the  14th,  and  he  returned  the  writ  on  the  same 
day,  ''  non  est  inventusJ'*  Proceedings  were  thereupon 
had  against  the  bail,  who  applied  at  chambers  to  set  them 
aside;  and  my  Brother  Botanquet^  after  taking  time  to 
consider,  made  an  order  to  that  effect,  being  of  opinion 
that  the  bail  were  not  regularly  fixed.  The  question  is^ 
whether  this  order  was  right,  and  we  are  of  opinion  that 
it  was.  If  no  Judge's  order  had  been  made  to  return  the 
writ  of  ca.  «a.,  there  can  be  no  question  but  that  the  bail 
would  not  have  been  fixed ;  for  the  writ  of  itself  would 
not  have  been  retumablet  and  until  then  the  bail  are  not 
liable;  and,  indeed,  it  never  could  have  been  returnable 
at  all,  until  the  principal  bad  been  taken ;  and  then  the 
bail  would  have  been  discharged,  by  the  act  of  taking  the 
principal. 

But  it  is  said,  that  the  Judge's  order  to  return  the  writ 
has  the  effect  of  making  it  returnable  at  the  time  stated 
in  the  order ;  and  that  time  having  elapsed,  and  the  writ 
having  been  lodged  in  the  office  for  more  than  four  clear 
days  before  that  time,  the  bail  are  fixed.  To  this  it  is 
answered — firet^  that  the  Judge  had  no  power  to  make 
such  an  order,  and  that  it  is  a  mere  nullity ;  and,  secondly, 
if  he  had,  still  the  bail  have  not  had  the  advantage  allowed 
them  by  law,  and  are  not  fixed. 

With  respect  to  the  Judge's  power  to  issue  the  order,  it 
was  contended,  that  such  power  was  given,  either  by  the 
2  Will.  4,  c.  39,  s.  15;  or,  by  implication,  by  the  S  &  4 
Will.  4,  c.  67,  which  first  makes  a  capias  ad  satisfaeien' 
dum  returnable  immediatd,  and  which,  by  the  title,  ap- 
pears to  be  an  act  to  amend  the  former  act;  or,  lastly g 
that  the  order  was  authorized  by  the  general  jurisdiction 
of  the  Court  over  its  own  process.     But  admitting  that 
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such  an  order  was  legal  on  one  of  these  three  grounds,  .  1836. 
(and  we  are  disposed  to  think  it  was  a  legal  order,  for  the 
purpose  of  compelling  the  sheriff  to  notify  by  his  return 
what  he  had  done  with  the  writ),  we  do  not  think  it  can 
have  the  efiect  of  altering  the  time  when  the  writ  is  re* 
turnable;  and  if  it  had  such  effect,  we  are  of  opinion  that 
the  bail  could  not  be  fixed  until  notice  of  that  order  was 
given  to  them,  or  at  least  until  the  order  was  lodged  at 
the  sheriff's  office,  with  the  writ,  and  an  entry  made  of  it 
in  the  public  book,  and  for  that  mor0  than  four  days,  at 
least,  before  the  time  at  which  the  order  made  the  writ 
returnable.  For  if  the  order  has  the  effect  of  making 
the  writ  returnable  at  a  different  time  from  that  at  which 
it  was  originally  returnable,  the  bail  have  a  right  either 
to  be  informed  when  the  writ  is  so  made  returnable  by 
actual  notice,  or  to  have  the  power  of  ascertaining  it,  on 
the  usual  search  in  the  office,  so  as  to  be  able  to  render 
their  principal  before  the  return  day  of  the  writ,  (at  which 
time  it  is  a  matter  of  right  in  them  to  render  their  princi*^ 
pal),  and  to  have  four  clear  days  to  enable  them  to  do  so. 
It  may,  indeed,  be  well  doubted  whether  bail  can  be 
fixed  at  all,  except  by  process  of  ca*  sa*  in  the  old  form ; 
and  if  they  could  be,  it  would  be  productive  of  much 
hardship  to  them.  The  rule  is,  that  the  writ  must  be  in 
the  office  four  days  exclusive  before  the  return  day,  which 
should  be  the  last  four  days ;  and  the  bail,  being  bound 
to  search  the  office,  could  protect  themselves  by  an  actual 
search  during  term,  and  for  four  days  before  it,  under  the 
old  process.  But  if  the  optional  process  given  by  the  late 
act,  with  a  Judge's  order  for  its  return,  is  sufficient  to  fix 
the  bail,  they  cannot  be  safe  without  a  perpetual  search, 
de  die  in  diem^  in  the  sheriff's  office,  in  vacation  as  well 
as  in  term ;  and  it  is  very  questionable  whether  the  power 
given  by  the  act  could  have  been  intended  so  materially 
to  prejudice  the  situation  of  bail.  We  cannot  help  think- 
ing  that  there  is  great  weight  in  this  objection,  and  it  will 
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be  well  to  avoid  it  in  future,  by  issuing  the  ca.  sa.  in  die 
old  form,  returnable  in  term,  in  those  cases  where  it  is 
intended  to  proceed  against  the  bail.  In  the  present  case, 
however,  we  are  of  opinion  that  the  bail  ought  to  be 
relieved,  because,  even  supposing  it  competent  for  a  plain- 
tiff to  proceed  to  fix  bail,  by  the  new  form  of  writ,  and 
supposing  the  Judge's  order  to  have  the  effisct  of  altering 
the  time  when  the  writ  was  returnable,  the  bail  have  never 
been  informed,  or  had  the  proper  means  of  informing 
themselves,  of  the  time  when  the  writ  was  so  made  re- 
turnable. 

The  rule  must  therefore  be  discharged,  and  it  must  be 
with  costs. 

Rule  discharged  accordingly. 


In  an  action  for 
tolls  on  coals 
brought  into  a 
port  claimed  to 
be  due  to  the 


Jenkins  v.  Tiieloar. 

J.  HIS  was  a  motion  to  strike  out  one  of  two  counts  in  a 
declaration. — The  action  was  brought  to  try  the  right  to 
tolls  on  coals  brought  into  the  port  of  7Vtfro.     The  first 
plaintiff  by  pre-  count  claimed  them  as  fees  appertaining  to  the  plaintiff's 

scription  or  grant  , 

from  the  crown:  ofSce  of  meter;  the  second  count  claimed  them  as  port 
coiS^ot  have*  duties.  This  was  preparatory  to  a  third  trial :  the  origi- 
two  counts  in      j^^j  declaration,  which  was  before  the  new  rules  came 

the  declaratioui 

one  claiming  the  in to  Operation,  contained  twelve  counts  (a).    A  summons 

duties,  and  the  had  been  obtained  for  striking  out  one  of  the  counts,  and 

f^'."d"th^  was  attended  by  counsel ;  but  Parke,  B.,  by  whom  it  was 

one  (fir the  counts  heard,  after  taking  time  to  consider,  refused  an  order. 

must  be  struck  ,         " 

out,  and  with      The  Court  With  difficulty  granted  a  rule  nisi,  against 

cosu,  unless  a  i  •  u 

Judge  should  be    wniCH — 
satisfied  that  a 

matter^'f"com-*       CovoUng  shewed  cause. — He  referred  to  the  8  &  4  WUL 

plaint  was  in- 
tended to  be  established  upon  each  count,  and  the  usual  undertaking  given  to  adduce  material  CTi> 
dence  on  both  counts. 


{a)  Sec  Jtnkim  v.  Earvey,  1  Cr.  M.  Bz  R.  677. 


TftELOAK. 
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4,  Cp  4g,  .9^,2i.,  whioh  ^ows  certain  amendments  to  be  •       1S36. 
made  upon  the  record;  and  .urged,  tht^,  as  that  act  waa  " 

,  V EN  Kin 8 

passed  with  a. view  to  the  alterationa  which  were  then  _  v- 
contemplated  in^deftdiag,  .the  aew  rulea ought  to/be  coh- 
straed  in,. connexion,  wjih'  it*  .Under  that  )>ection  an 
amendmeot  covdd  not  be  made  in  the  «ttatement  of  the 
plaintiflTs  cauae  of  action*  supponng  .he  were  to  he  con- 
fined to  -one  couot'». which  turned  out  not  to  be  api^icable. 
On  the  .firet.  trial  the  Court  held,  that  it  ought  to  ha^e 
been  left  to  thft  jury  to  say  whether  the  plaintiflTs  claim 
was  not  in  the  nature  of  a  port  duty. .  Upon  the  second 
occasion  the  Court  seemed  to  consider  it  to  be  a.  metage 
fee.  The.new  nules  were  intended  to  prevent  a  plamtiff 
from  stating  the  same  subject-matter  of  complaint  in  differ- 
ent ways  in  point  of  fact ;  but  he  is  at  liberty  to  state  the 
same  complaint  in  different  ways  in  point  of  law.  The 
words  of  the  rule  are»  that  counts  founded  on  the  same 
matter  of  complaint^  but  varied  in  statement,  description» 
or  circumstance  onlyy  are  not. to  be  allowed;  but  a  count 
on  a  bill  of  exchange  may  be  joined  with  a  count  fur  the 
consideration;  a  count  on  a  policy  of  inisurance,  with 
another  for  the  premium;  one  count  for  freight  on  a 
charter-party,  with  another  for  freight  pro  raid  iiineris : 
and  yet  the  plaintiff  in  each  of  these  cases  would  be  en- 
titled to  recover  only  on  one  count.  So  here,  though  the 
plaintiff  could  only  recover  on  one  count,  the  stlbject- 
matter  of  complaint,  in  eacU  count  is  substantially  (Afferent 
The  judgment  of  Tindah  C.  J.,  and  Bomnquet^  J.,  io 
Triebner  ▼•  Duerr  (a),  is  in  point  far  the  plaintiff. 

Crowder^  in  support  of  the  rule. — The  argument  on  the 
other  side  would  apply  to  every  case,  and  leave  the  plain- 
tiff at  liherty  always  to  introduce  several  counts.  Not- 
withstanding the  cause  has  been  twice  tried,  tlie  plaintiff 
is  still  ignorant  what  the  nature  of  his  claim  is*    It  b  ad- 

(a)  1  Bing.  N.  C.  266;  1  ScQtt»  102,  S.  C. 

z  z2 
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1836.  mitted  he  has  but  one  claim  against  the  defendant ;  and 
his  ignorance  of  the  real  nature  of  his  cause  of  action  is 
the  only  reason  for  introducing  two  counts.  The  instances 
cited  on  the  other  side  are  in  the  nature  of  exceptions 
to  the  general  rule*  Looking  at  the  numerous  instances 
given  by  the  rules,  it  is  clear  that  the  plaintiff  has  no  right 
to  have  two  counts.  The  rale  for  actions  of  tort  is  this :  - 
**  In  the  like  actions  for  misfeasance,  several  counts, 
founded  on  varied  statements  of  the  same  duty,  are  not 
to  be  allowed.**  This  exemplifies  what  was  intended  by 
the  rule  in  assumpsit.  Here  the  two  counts  contain  a  ya- 
lied  statement  of  the  plaintiff's  claim,  which  is  founded 
on  a  prescriptive  right,  to  receive  something  from  the 
defendant  for  the  benefit  he  derives  from  the  use  of  the 
port 

Lord  Abinoer,  C.  B. — If  the  rules  allowed  us  any  dis- 
cretion, I  should  have  been  disposed  to  allow  both  counts ; 
but  I  do  not  see  how  this  differs  from  claiming  the  same 
thing  under  two  different  supposed  contracts,  which  is  ex- 
pressly prohibited.  The  rules  are  peremptory,  and  I 
think  the  present  case  falls  within  them. 

Parke,  B.— Here  there  is  neither  a  distinct  contract 
nor  a  different  sum  claimed.  In  both  counts  it  is  the  same 
right  founded  on  the  same  grant  of  the  Crown.  It  is 
only  a  different  mode  of 'stating  the  consideration.  Whe- 
ther an  amendment  ought  not  to  be  allowed,  if  it  should 
turn  out  that  the  count  I'etained  is  not  applicable,  is  a 
different  question  :  if  it  cannot,  it  is  a  case  of  great  hard- 
ship on  the  plaintifil 

Crowder  applied  for  costs,  and  cited  Lawrence  v. 
Stevens  {a).  It  is  expressly  sworn  that  there  is  but  one 
cause  of  action. 

{«)  Ante,  Vol.  3,  p.  777. 
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Parke,  B. — The    rule    says,   that  the  Judge    shall         1836. 
order  costs,  unless  he  shall  be  satisfied  that  some  distinct       je„kins 
matter  of  complaint  is  intended  to  be  established  on  each  v- 

count.  When  the  case  was  before  me  at  chambers,  it  ap- 
peared that  a  large  amount  of  tolls  was  claimed  upon 
several  cargoes ;  and  it  was  sfud  by  the  plaintiff's  attorney 
that  he  intended  to  proceed  for  part  on  one  count,  and 
part  on  the  other  count. 

John  Bayley^  amicus  curke,  mentioned  three  cases,  in 
which,  one  of  two  counts  having  been  struck  out,  the 
Judges  on  each  occasion  expressed  an  opinion  that  they 
were  bound  to  give  costs,  and  had  no  discretion. 

Cowling  objected  that  the  rule  did  not  pray  for  costs* 

Lord  Abinqer,  C.  B. — The  learned  Judge  at  chambers 
did  not  decide  upon  the  question,  whether  in  point  of  fact 
a  distinct  subject-matter  of  complaint  was  intended  to  be 
established  in  respect  of  each  count.  As  that  point, 
therefore,  has  not  been  inquired  into,  I  think  the  present 
rule  should  be  absolutefor  striking  out  one  of  the  counts 
with  costs,  unless  the  plaintiff  shall  satisfy  the  learned 
Judge,  upon  application  to  him,  that  a  distinct  cause  of 
action  is  intended  to  be  established  on  each  count,  and 
the  usual  undertaking  is  given. 

Rule  accordingly. 


Chsslyn  v.  Pearcb. 
X  HIS  was  a  motion  for  costs  of  the  day  for  not  proceed-  ADoticeofcoan- 

•  •!  •rr«i  •  11         termBiid  signed 

ing  to  tnal  pursuant  to  notice.  The  question  was,  whether  «<  a.  b.,  plain- 
tiff's attorney," 
is  sufiident, 

though  the  name  of  another  attorney  is  on  the  record,  if  the  defendant  Is  not  misled  by  it,  and 

the  individual  signing  is  really  the  attorney. 

An  attorney  cannot  be  ordered  to  pay  the  costs  of  an  unsuccessful  application  to  which  he  is  not 

a  party  except  upon  special  motion. 
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ISd6.  the  notice  of  countennand  was  BuflBdent,  being  signed 
"A  Brock f  plaintifTs  attorney,*'  the  attorney  for  the 
plaintiff  on  the  record  being  Joseph  Oragg.  The  notice 
of  countermand  wad  served  in  the  country;  and  it  was 
contended,  in  support  <>(  the  rule,  that  it  should  have 
been  signed  by  Mr.  Cragg,  he  being  the  attorney  on  the 
record ;  or  if  Mr.  Brock.wae  agent,  he  was  misdescribed  as 
the  attorney,  and  therefore  the  notice  might  be  treated  as  a 
nullity ;  and  the  first  rule  of  Hilary  Term,  2  Will.  4,  s.  57, 
was  cited,  which  directs  that  countennand  of  notice  of 
trial  may  be  given  in  town  or  country,  unless  otherwise 
ordered  by  a  Judge,  the  meaning  of  which,  it  was  con- 
tended^ was,  that  the  attorney  in  the  country  should  give 
notice  in  the  country,  and  the  agent  in  London  should 
give  the  notice  there.  On  the  other  hand,  several  affidavits 
were  produced,  in  which  it  was  stated,  that,  though  Mr. 
Cragg^B  name  appeared  on  the  record  as  the  attorney, 
yet  that  his- name  was  only  put  m  the  London  papers  for 
convenimce;  that  Brock  was  really  the  attorney,  and 
Douglasi  %  Oragg  were  his  agents;  that  in  the  course 
of  the  cnuse  several  notices  had  been  served,  signed  by 
Douglass  ^  Cragg  as  a^nts^  and  that '  letters  had 
passed  between  Brock  anid  the  deferidant*0  attorney  re- 
specting the  action,  from  which  it  was  clear  that  the  de* 
fondant's  attorney-  knew  that  Cragjg  was  only  agent. 
Dennett  v.  Pass  (a)  was  cited  as  in  point.  It  wad'  there* 
fore  contended  that  the  rule  should  be  discharged,  and 
the  defendant's  attorney  ordered  to  pay  the  costs. 

Lord  Abinger,  C.  B. — ^We  cannot  order  the  attorney 
to  pay  the  costs  without  a  special  motion.  I  think  that 
the  rule  should  be  discharged. 

Parke,  B. — The  defendant  could  not  have  been  mis- 

(a)  1  Scott,  586. 
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led.    The  meaning  of  the  rule  cited  iti,  that  notice  of        1836. 
countermand  may  be  giren  by  the  attorney  or  agent  either      obbslyit 
in  town  or  country. 

PlARCB. 

The  other  Barons  concurred. 

Rule  discharged. 

White  in  support  of  the  rule. 
Barsiow  shewed  cause. 


Gregory  v,  Hartnoll. 

joLSSVMPSIT. — ^The  declaration  claimed  50/.  for  money  in  indebUatut 
paid  by  the  plaintiff  for  the  use  of  the  defendant  at  his  molS^paid^c., 
request,  and  50/.  on  an  account  stated.  *  p'**  *****  **"• 

^  money  was  paid 

Plea^ — jPiW/,  general  issue.  Secondly,  as  to  34/.  U.  4</.  inreipectofthe 
part  of  the  sum  of  50/.  in  the  declaration  first  men*  share  of  certain 
tionedy  actianem  turn,  because  be  says  that  the  said  sum  f^^H^^^ered 
of  84/.  2s.  4fcL,  parcel  &c.,  was  paid  by  the  plaintiff  to  the  ^°'L^^® 
use  of  the  defendant  in  manner  hereinafter  mentioned,  owner  in  a 
and  in  no  other  manner>  and  upon  no  other  account,  that  fe!![dant  being 
is  to  say,  as  to  one*sixteenth  part  or  share  of  the  damages  *°^^r\'f^u 
and  costs  recovered  against  the  plaintiff  in  a  certain  action  louof  gomUoc- 
on  the  case,  which  was  prosecuted  by  William  Arter,  negligence  of 
William  Arter  the  younger,  and  Thomae  Arier,  against  i^^Jni"*|,u't* 
the  plaintiff,  in  the  Court  of  our  lord  the  king,  before  *^**  ^"  ^<^  ^^ 

lou  was  owing 

the  king  himself,  the  same  Court  then  and  still  being  to  the  plaintiff 's 
holden  at   Westminstert    in    the  county  of  Middlesex ,  ^HeUM^tl' 
wherein  the  add  W.  A.,  W.  A.  the  younger,  and  T.  A.,  JS^**g"n"emit. 
complained  against  the  plaintiff,  the  owner  of  a  certain  >«>«•   A  second 
sloop  or  vessel  called  the  Commerce ,  of  which  sloop  or  money  was 
vessel  the  defendant,  at  the  time  of  the  loss  hereinafter  o^^hlif'ortihe 

defendant  as  be- 
ing part-owner, 

bat  that  the  voyage  was  undertaken  by  the  plaintiff  on  his  own  aoeouBt  only,  was  held  bad  for  the 

same  reason. 
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1836.         mentioned,  was  a  part-owner  to  the  extent  of  one-six- 
Gbegory      teenth  part  or  share  in  respect  of  the  loss  of  certain  goods 
V-  sliipped  by  the  said    W.  A.^  W.  A.   the  younger,  and 

T.  A.^  on  board  the  said  sloop  or  vessel,  to  be  carried  and 
conveyed  in  and  on  board  the  said  sloop  or  vessel  from 
the  port  of  Bamstaplet  in  the  county  of  Devon,  to  the 
port  of  Bristol,  and  which  loss  the  said  W.  A.,  W.  A.  the 
younger,  and  T.  A.,  in  their  said  action  alleged  to  have 
happened  by  and  through  the  mere  carelessness,  negli- 
gence,  and  improper  conduct  of  the  plaintiff,  by  his 
servants  and.  mariners  ;  and  the  defendant,  in  fact,  saith, 
that  the  said  loss  of  which  the  said  W.  A,,  W.  A*  the 
younger,  and  T.  A.^  in  their  said  action  complained,  was 
not  wholly  caused  by  and  through  the  carelessness,  negli- 
gence, and  improper  conduct  of  the  plaintiff,  by  his 
mariners  and  servants,  as  in  the  said  action  alleged,  but 
on  the  contrary  thereof,  the  defendant  says,  that  the 
plaintiff  by  and  through  his  own  personal  and  wilful  mis- 
conduct and  interference  in  and  about  the  management 
and  stowage  of  the  said  sloop  or  vessel,  contributed  to  the 
said  loss,  and  that  the  same  happened  by  and  through  the 
personal  and  direct  fault  and  wrong  doing  of  the  plaintiff* 
Verification,  &c.  And  for  a  further  plea  in  this  behalf, 
as  to  the  sum  of  34/.  ^s.  4e/.,  aciionetn  non,  because  he 
says,  that  the  said  sum  of  34/.  2s.  4*d.  was  paid  by  the 
plaintiff  for  the  use  of  the  defendant  in  the  manner  in  the 
said  second  plea  mentioned,  and  in  no  other  manner,  and 
upon  no  other  account;  and  the  defendant  says,  that 
although  true  it  is  that  the  defendant  was  the  legal 
owner  of  one-sixteenth  part  or  share  of  the  said  sloop  or 
vessel  in  the  said  second  plea  mentioned  at  the  time  the 
said  goods  were  shipped  in  and  on  board  the  same  sloop 
or  vessel  as  in  that  plea  mentioned,  and  continued  to  be 
such  legal  owner  at  the  time  of  the  loss  in  that  plea  also 
mentioned,  yet  the  defendant  in  fact  says,  that  he  did 
not  join  or  concur  with  the  plaintiff  and  the  other  part^ 
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owners  of  the  said  sloop  or  vessel  in  the  employment  of        lBd6. 
the  said  sloop  or  vessel  on  her  said  voyage  from  the  port      qreooet 
of  Bam$taple  to  the  portof  JBri^o/inthe  said  second  plea  v. 

mentioned^  but  that  the  said  voyage  was  undertaken  and 
carried  on  for  the  profit  and  advantage  and  at  the  risk  of 
the  plainti£F  and  certain  other  persons^  separate,  apart^ 
and  distinct  from  the  defendantj  and  without  his  being 
concerned  in  or  in  any  way  sharing  or  participating  in  the 
said  adventure.    Verificationj  &c« 

Demurrer  to  the  second  and  last  pleas — for  that  it  does 
not  in  any  manner  appear  in  and  by  the  said  second  plea 
that  the  loss  therein  mentioned  was  wholly  attributable  to 
the  wilful  misconduct  and  interference  of  the  plaintiflT  in 
the  matters  in  that  plea  mentioned ;  and  for  that  it  is  per- 
fectly consistent  with  the  allegations  in  that  .plea>  that  the 
personal  and  direct  fault  and  wrong  doing  of  the  plaintiflT 
in  that  plea  mentioned  was  at  most  a  mere 'error  in  judg- 
ment on  the  part  of  the  plaintifi;  and  by  no  means  the  re- 
sult of  any  wilful  tort  or  malfeazance  on.  his  part ;  and  for 
that  the  same  pleas  do  not,  nor  does  either  of  them^  con- 
tain matter  in  confession  and  avoidance  of  the  promise  in 
the  declaration,  in  so  far  as  it  relates  to  the  sum  of  money  in 
the  introductory  part  of  those  pleas  respectively  mentioned, 
nor  does  eilher  of  those  pleas  give  even  a  colourable  right 
of  action  to  the  plaintiflT,  but  each  of  them  on  the  con- 
trary sets  forth  only  matter  in  negation  of  the  promise 
alleged  in  the  declaration,  and  amounts  therefore  to  the 
general  issue  ofnon  assumpsit,  a,nd  is  besides  contradictory 
and  repugnant  in  its  allegations  in  this,  that  it  commences 
by  alleging  that  the  money  therein  respectively  specified 
was  paid  to  the  use  of  the  defendant,  and  proceeds  with 
averments  in  direct  contradiction  thereto ;  and  for  that  the 
said  third  ple^  does  not  shew  any  contract  or  other 
matter  whereby  tiie  plaintiiF  was  excluded  from  being 
concerned  and  in  sharing  and  participating  in  the  said 

« 

adventure;  and  for  that  the  pleas  tend  to  unnecessary 
prolixity,  &c. 
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1836.  Crowder,  in  support  of  the  demurrer. — The  principal 

Orbqoet      ohjection  to  the  pleas  is,  that  they  do  not  admit  that  the 
«•  money  was  paid  to  the  use  of  the  defendant    This  would 

formerly  have  been  clearly  a  ground'of  demurrer;  and  the 
new  rulea  have  not  altered  the  law. in  that  respect.  In 
Solly  V.  Neish  (a)  it  was  held,  that  a  plea  which  amounted 
to  a  traverse  of  the  promise  to  the  plaintiff  was  bad  on 
demurrer,  as  amounting  to  the  general  issue.  Here,  the 
plea  amounts  merely  to  a  traverse  of  the  promise  aUeged 
in  the  declaration.  In  Carr  v.  IBnchUffe  (6),  Bayley^  J., 
states  the  instances  where  the  general  bsue  or  a  special 
plea  may  be  pleaded,  to  he^—fitMt^  where  the  plaintiff's 
right  of  action  is  confessed  and  avoided  ly  mvXtirexpost 
facto;  and  the  other  ii,  where  tbe  plea  does  not  deny  the 
declaration,  but  answers  it  by  matter  d  law.  The  pre* 
sent  plea  is  neither  the  one  nor  the  other. 
• 
Montague  Smith  was  then  called  upon  by  the  C^urt. 
The  plea  confesses  a  primd  facie  right  in  the  plaintiff  to 
recover.  Under  the  new  rules,  the  general  issue  does  not 
deny  an  implied  assumpsit.  The  promise  is  a  mere  infer- 
ence from  facts,  and  the  general  issue  was  intended  to  be 
confined  to  a  denial  of  facts.  The  first  plea  admits 
that  tbe  plaintiff  and  defendant  were  part-owners  of  a 
vessel,  and  the  recovery  of  damages  against  the  plaintiff  as 
owner  ;jhat  shews  a  primd  facie  case  for  the- plaintiff 
against  the  defendant :  then  the  plea  alleges  new  fiicts 
confessing  and  avoiding  it.  Formerly,  many  pleas  in  tres- 
pass were  obliged  to  give  implied  colour  to  the  plaintiff: 
here  thfsre.  is  i^al  colour.  Helme  v.  Smith  (e)  shews  that 
an  action  lies  by  one  part-owner  of  a  ship  against  another 
for  his  share  of  tbe  expenses. of  fitting  out  the  vessel, 
without  any  agreement  on  his  part.     Tbe  plea  shews  that 


(a)  Ante,  p.  263  (b)  4  B.  &  C.  551 ;  7  D.  &  R  45,  S.  C. 

(c)  7  Bing.  709 ;  5  M.  &  p.  744,  S.  C. 
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the  recovery  against  the  pIainti£F  was  in  respect  of  the         1836. 
loss  of  certain  goods, .  alleged  to  hare  been  occasioned      qi^bqoby 
by  the  carelessness  and  negligence  of  the  plaintiff's  ser*  •• 

vants  and  manners.  The  servants  of  one  are  the  servants 
of  both.  If  the  plea  admits  a  primd  facie  liabilityi  and 
4hen  states  facts  to  avoid  it,  it  is  sufficient.  In  Roffley 
V.  Smith  (a)  it  was  held  at  Nisi  PriuSy  that  the  defendant 
could  not  give  in  evidence  that  the  goods  were  of  such 
bad  quality  that  they  were  useless  without  specially  plead- 
ing it.  \iParkei  B. — Lord  Dentnan^s  opinion  in  that  case 
was  overruled  in  Cousins  v.  Paddon  (6).]  But  even  if  the 
defence  might  be  given  in  evidence  under  the  general 
issue,  it  may  also  be  pleaded  as  being  matter  of  law  (c). 
Carr  v.  Hinchl{ffe  is  rather  in  favour  of  the  defendant, 
for  there  the  plea  was  held  good.  With  reapect  to  the 
last  plea,  the  same  argument  applies :  it  states  a  new  fact, 
which  destroys  the  legal  inference  arising  from  the  de- 
fendant being  a  part-owner. 

Lord  Abinoer,  C.  B. — These  pleas  appear  to  me  to  be 
bad,  as  amounting  to  the  general  issue.  It  is  important 
to  keep  up  the  distinctions  in  pleading. 

Parke,  B. — The  case  has  been  ably  and  ingeniously 
argued.  The  first  special  plea  is  bad«  because  it  does  not 
shew  that  the  money  was  paid  at  the  defendant'^  request, 
or  under  circumstances  from  which  that  can  be  implied. 
It  is  no  plea  except  on  an  admission  that  the  money  was 
paid  to  the  defendant's  use.  The  first  and  third  of  the 
rules  of  *'  Pleading  in  particular  actions"  embrace  all 
cases  in  indebitatus  assumpsit ;  i^nd  if  not  within  them, 
the  defence  cannot  be  pleaded,  but  must  be  proved  under 


(a)  6  Carr.  &  P.  662.  (6)  Aate,  pp.  492, 493. 

:c)Bac.Abr.;  Skin.  362;  Birch  f,  H^i2fon,2  Moo.  274. 
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Gregory 
Hartkoll. 


the  general  issue.  The  other  plea  does  not  admit  a  joint 
contract,  and  therefore  does  not  admit  an  implied  right  in 
the  plaintiff  to  recover. 

BoLLAND,  B. — The  pleas  do  not  sufficiently  confess  and 
avoid. 


GuRNEYj  B.,  concurred. 


Judgment  for  the  plaintiff. 


The  defendant 
will  not  be  al- 
lowed to  enter  a 
suggestion  on 
record  to  entitle 
him  to  doable 
costs,  if  the 
plaintiff  is  wiU- 
ing  to  give  him 
double  costs 
without 


FosBRooKE  r.  Holt. 

x^RESSWELL  had  obtained  a  rule  nUi  for  setting  aside 
the  Master's  allocatur  of  single  costs,  and  that  the  defen- 
dant might  be  at  liberty  to  enter  a  suggestion  to  entitle 
him  to  double  costs  under  the  7  Jac*  \y  c.  .5.  The  de- 
fendant was  sued  in  trespass  as  a  magistrate,  and  the 
plaintiff  discontinued  the  action. 

Hoggins  shewed  cause. — He  did  not  dispute  the  right 
of  the  defendant  to  double  costs,  but  opposed  the  rule  on 
two  grounds— ^rit/,  that  the  defendant  having  had  single 
costs  taxed  by  the  Master,  had  thereby  waived  his  right 
to  double  costs ;  and,  secondly ^  that  the  double  costs  had, 
before  this  rule  was  moved  for,  been  tendered  by  the 
plaintiff;  but  the  defendant  objected  to  receiving  them, 
unless  a  suggestion  was  entered  on  record,  to  which  the 
plaintiff  objected,  as  it  might  prejudice  him  in  another 
action.  The  cases  of  Devenish  v.  Martin  (a),  and  Vincent 
V.  Strode  (6)  were  cited. 

Cresswelly  in  support  of  the  rule,  contended  that,  even 


(a)  2  Barnard.  K.  B.  373,  432,  449 ;  2  Str.  976,  ».  C. 

(6)  B.  N.  R.  591. 
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if  it  were  unnecessary  to  enter  a  suggestion,  the  defen-        1836. 
dant  was  entitled  to  have  one  entered  for  his  own  se-     po,brookb 
curity.    It  would  not  otherwise  appear  on  record  that  the  ». 

defendant  was  a  magistrate.  The  taxation  of  single  costs 
was  through  inadvertence,  and  notice  of  the  mistake  was 
immediately  given  to  the  other  side,  and  double  costs 
claimed. 

Lord  Abinger,  C.  B. — I  think  the  rule  should  be  dis- 
charged with  costSj  as  the  plaintiff  had  o£Fered  to  pay 
double  costs. 

Parke,  B. — I  doubt  whether  a  suggestion  was  at  all  ne- 
cessary in  this  case.  If  the  defendant  was  entitled  to 
have  double  costs  under  the  statute  of  James f  the  Master 
might  tax  double  costs  in  the  usual  way.  But,  without 
giving  any  opinion  upon  that  point,  or  upon  the  question 
whether  the  defendant  did  not  waive  his  right  to  double 
costs  by  having  single  costs  taxed  to  him,  I  think  it  is  a 
sufficient  ground  for  discharging  this  rule,  that  the  plain- 
tiff was  willing  to  give  double  costs  without  a  suggestion. 
This  motion  was  therefore  unnecessary. 

« 

BoLiiAND  and  Gurnet,  Bs.,  concurred. 

Rule  discharged,  with  costs,  the  defendant  un- 
dertaking to  allow  the  Master  to  tax  double 
costs. 

Doe  d.  Earl  Falmouth  r.  Alderson. 
tl  UDGM£NT  by  default  had  been  signed  in  this  ac-  In  ^ectment  for 

A»         /►•«»•  "^i  *i  T  Lj*  mine  and  land 

tion  for  insufficiency  in  the  consent  rule.     Leave  had  \^  conwau,  the 

defendant  can- 
not defend  for 
a  right  o^  entry  to  dig  for  mines,  and  take  the  mineral  known  there  by  the  name  of  "tin-boundt/' 
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been  gifen  to  amend,  but  the  lessor  of  the  plaintiff  still 
objected  to  the  form  of  the  consent  rale,  and  again  signed 
judgment  A  rule  nisi  for  setting  asUe  the  latter  judg- 
ment for  irregularity  having  been  obtained — 

« 

Buii  shewed  cau8e.*-The  ejectment  is  for  a  mine  and 
the  land  above.  The  consent  rule  was  in  these  terms  z-^ 
"  The  premises  are  admitted  to  consist  of  certain  tm- 
work  bounds,  situate  in  BeUevden  Beacoa^  or  Becken 
Bounds f  or  Common^  containing  forty-eight  acres,  or  there- 
abouts ;  and  also  containing  a  certain  tin  mine  under  the 
same,  together  with  a  liberty  and  right  to  dig  and  search 
for  tin  within  the  limits  of  and  under  the  aaid  bounds,  be- 
ing parcel  of  the  premises  mentioned  in  the  declaration.'' 
This  is  a  proposal  to  defend  for  an  easement*  All  that 
the  defendant  claims  is  a  right  to  enter  and  mark  out  the 
boundary.  The  defendant  cannot  defend  for  an  ease- 
ment ;  he  must  defend  the  possession  of  the  premises,  or 
part  of  them. 


Mannings  in  support  of' the  rule. — "Tin-bounds"  is 
not  a  mere  easement.  In  Jenkins  v.  Penn{a\  to  tres- 
pass for  breaking  and  entering  certain  lands,  the  defen- 
dant justified  under  certain  **  tin-bounds,"  to  which  the 
plaintiff  replied  de  injurid^  and  it  was  found  for  the  defen- 
dant. He  also  cited  Ravbe  v.  Brenion  (A),  where  the  na- 
ture of  the  **  bounds  *'  was  described.  If  the  defendant  has 
not  the  exclusive  possession,  he  has,  by  the  custom  of  the 
country,  a  limited  right,  for  which  he  ought  to  be  allowed 
to  defend ;  and  as  he  is  obliged  by  the  recent  rules  to 
defend  for  all  specified  in  the  consent  rule,  it  would  be 
hard  to  be  obliged  to  insert  in  the  rule  a  greater  right 
than  he  claims. 


<a)  Year  Book,  Hen.  8. 


{b)  3  Man.  &R.  214,  n.  (a). 
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Lord  Abingeb,  C.  B. — The  defendant  does  not  claim         1836. 
a  right  to  take  the  herbage. 

Parke,  B.-^-^He  has  no '.  possession  of  the  surface.  It 
would  be  sufficient  to  maintain  trespass  if  any  one  were  to 
break  into  the  defendant's  mine  from  an  adjoining  one* 
Why  cannot  the  defendant  defend  for  a  mine  within  cer- 
tain bounds?  I  think  that  the  consent  rule  must  be 
amended  ;  and  for  that  purpose  the  judgment  may  be  set 
aside  on  payment  of  costs. 

Rule  accordingly. 


West  v.  Smith. 

v/ASE. — ^The  declaration,  after  the  usual  inducement  of  a  declaration  in 
good  character,  ayerred  that  the  said  plaintiff,  before  and  « that  the  plain- 
on  the  8th  day  of  February,  a.d.  18S6,  was  possessed  of  JfiSf^in  to^^ 
a  certain  stack  of  com,  to  wit,  a  stack  of  barley,  of  the  ley-stack/' 

ayerred  that  the 

goods  and  chattels  of  the  plaintiff,  of  great  yalue,  to  wit,  stack  was  in- 
65/.  2#.,  and  had,  for  security,  caused  the  same  to  be  in-  JJ^^j'^thout"* 
sured  against  fire,  by  a  certain  insurance  society  or  com-  ^*V  u"  *!t^5*^' 
pany,  to  wit.   The  Norwich  Union  Fire  Insurance  So-  fendant  spoke 
ciettff  and  at  the  time  of  the  loss  hereinafter  mentioned  concerning  the 
the  same  was,.by  the  said  society,  insured  for  the  plain-  2^*1-^*/*^ Sd 
tiff*s  benefit  against  fire ;  and  whereas  also,  on  the  said  on  demurrer. 
8th  day  of  February,  a*d.  1835,  the  said  stack  of  barley 
was  burnt  and  consumed  by  fire,  without  the  default  of 
the  plaintiff;  whereupon  the  plaintiff  afterwards,  to  wit, 
on  the  18th  day  of  February,  in  the  year  aforesaid,  be- 
came and  was  entitled  to  receive  and  was  paid  on  tbat 
day  the  said  sum  of  55/.  2s,,  as  and  being  the  full  valu6 
of  the  said  stack,  by  the  said  society,  by  virtue  of  the  said 
insurance;  yet  the  defendant,  well  knowing  the  premises, 
but  contriving  and  intending  to  injure  the  plaintifi^  and 
to  cause  it  to  be  believed  that  the  plaintiff  had  wilfully 
and  feloniously  set  fire  to  the  said  stack,  with  intent  to 
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18d6«        defraud  the  said  insurance  society,  contrary  to  the  statute 
^^^^         in  such  case  made  and  provided  heretofore,  to  wit,  on  the 
«>  4l;h  day  of  April,  a.  d.  I835j  in  a  certain  discourse  which 

the  said  defendant  then  had,  in  the  presence  and  hear- 
ing of  divers  persons,  of  and  concerning  the  plaintiff,  and 
of  and  concerning  the  said  fire,  falsely  and  maliciously,  in 
the  presence  and  hearing  of  such  persons,  spoke  and 
published  of  and  concerning  the  said  plaintiff  and  of  and 
concerning  the  said  fire,  these  false,  scandalous,  malicious, 
and  defamatory  words  following,  that  b  to  say,  "  West 
(meaning  the  plaintiff)  is  as  likely  a  man  as  any  one  to  set  fire 
to  his  own  barley-stack.  A  Tom-and-Jerry-shop  is  to  be 
opened  in  my  (meaning  the  defendant's)  parish,  and  the  sign 
I  (meaning  the  defendant)  shall  have  painted  is  a  barley- 
stack  on  fire,  with  a  man  in  the  middle  of  it,  (thereby  mean« 
ing  that  the  plaintiffhad  unlawfully,  wilfully,  and  feloniously 
set  fire  to  his  said  stack,  with  intent  thereby  to  defraud  the 
said  insurance  society,  contrary  to  the  said  statute).  And 
afterwards,  to  wit,  on  the  3rd  day  of  October,  a.  d.  1835, 
in  a  certain  other  discourse  which  the  said  defendant  then 
had,  in  the  presence  and  hearing  of  one  William  Gray^ 
and  of  divers  other  good  and  w^orthy  subjects  of  this 
realm,  of  and  concerning  the  plaintiff  and  of  and  con* 
ceming  the  said  fire,  he  the  said  defendant,  further  con- 
triving and  intending  as  aforesaid,  then  in  the  presence 
and  hearing  of  the  said  William  Gray  and  other  the 
last-mentioned  subjects,  falsely  and  maliciously  spoke  and 
published  of  and  concerning  the  said  plaintiff  and  of 
and  concerning  the  said  fire,  these  other  false,  scandalous, 
malicious,  and  defamatory  words  following,  that  is  to  say, 
*^  West  (meaning  the  plaintiff)  set  fire  to  his  own  barley- 
stack,  thereby  meaning  that  the  plaintiff  had  unlawfully, 
wilfully,  and  feloniously  set  fire  to  his  said  stack,  with 
intent  thereby  to  defraud  the  said  insurance  society,  con- 
trary to  the  said  statute).  The  declaration  concluded 
with  the  usual  general  damage,  and   alleged  as-  special 
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ctamage,  that  the  Norwich  Union  had  refused  to  insure      ^36^ 
the  plaintiff's  fanning  stock,  &c. 

General  demurrer  and  joinder. 

The  grounds  of  demurrer  stated  in  the  margin  were, 
that  the  words  spoken  impute  no  offence,  and  are  not 
sufficiently  connected  with  the  introductory  averments  to 
warrant  the  innuendoes ;  that  the  stacks  appear  to  have 
been  the  property  of  the  plaintiff;  and  that  the  words  do 
not  refer  to  any  insurance,  nor  does  it  appear  that  the 
defendant  had  any  knowledge  of  an  insurance. 

Kelly i  in  support  of  the  demurrer,  relied  upon  Day  v. 
Robinson  (a). 

R.  V.  Richardsy  conirA,  cited  Roberts  v.  Camden  (6) ;  but 
he  elected  to  amend,  Lord  Abingery  C.  B.  and  Parke,  B., 
expressing  an  opinion,  that  it  was  difficult  to  distinguish 
this  case  from  Day  v.  Robinson :  the  latter  added,  that, 
but  for  that  case,  he  should  have  thought  the  innuendo 
might  have  been  rejected. 

Leave  to  amend  granted. 

(fl)  4  Nev.  &  Mann.  884.  (b)  9  East,  93. 
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Lane  r.  Thelwell. 

Assumpsit. — The  declaration  alleged,  that  where-  a  count  for 
as  the  defendant,  on  the  a4th  day  of  October y  a.d.  J^ti^i'gllfy  ti me 
1835,  was  indebted  to  the  plaintiff  in  20/.,  for  goods  sold  ^^^^  ^«  spods 

were  sold    is 

and  delivered  by  the  plaintiff  to  the  defendant,  at  his  re*  aaffidenteven 

.     o  on  special  de- 

quest,  &c.  „„r^,. 

Demurrer  to  so  much  of  the  declaration  as  relates  to 
the  goods  alleged  to  have  been  sold  and  delivered,  for  not 

VOL.  ly.  AAA  D.  p.  c. 


706  CASES  ON  POINTS  OF  PRACTICB|   EXCH. 

1896;         stating  any  time  when  the  goods  were  sold  and  deliyered, 
and  that  the  time  when  the  said  goods  were  sold  and  de- 
livered ought  to  have  been  stated  with  certainly,  &c. 
Joinder  in  demurrer. 

Addison^  in  support  of  the  demurrer,  cited  Spyer  v. 
Thelwell  (a)  and  Ferguson  v*  MitekeU  (fr),  as  express 
authorities  that  the  omission  to  insert  time  in  an  account 
stated  count  is  fatal  on  demurrer.  The  short  forms,  known 
as  Lord  TenierdefC%  forms,  state  the  count  for  goods  thus 
— "  for  the  price  and  value  of  goods  then  and  there  sold 
and  delivered."  So  in  Com.  Dig.  Pleader,  e.  19,  it  is 
laid  down,  *'  that  the  time  of  a  matter  charged  in  a  declara- 
tion ought  to  be  certainly  alleged ;  and  therefore,  in  as- 
iumpsiit  if  the  plaintiff  omits  the  day  when  the  promise 
was  made,  it  is  bad ;  so  in  trover,  if  he  omits  the  time  of 
the  conversion;  so,  the  time  of  every  fact  material  to 
maintain  the  declaration."  Then  is  the  sale  of  the  goods 
a  material  fact  ?  It  is  the  consideration  for  the  promise, 
and  therefore  material  to  be  shewn.  [Parke,  B. — ^The  oU 
form  of  the  account  stated  count  always  had  the  words 
**  then  and  there;"  but  the  words  **  before  then"  were  the 
only  statement  of  time  given  to  the  sale  of  the  goods, 
which  words  really  do  not  fix  any  time.  But  do  not  the 
terms  of  the  count  import  that  the  goods  were  delivered 
at  the  time  of  the  promise?  And  if  the  old  form  of  plead- 
ing did  not  specify  time,  why  should  it  be  required  now  ?] 
In  a  case  of  a  pleai  of  payment  in  the  King's  Bench  this 
term,  {Mee  v.  lomlinson),  the  Court  went  contrary  to  the 
old  practice,  holding  that  the  plea  must  specify  to  how 
much  of  the  sum  in  each  count  the  plea  was  pleaded. 
[Parke,  B. — My  Brother  Paiieson  has  told  me  that  he  is 
not  satisfied  with  that  decision  (d).]  If  the  sale  of  the 
goods  is  a  material  fact,  as  it  must  be  admitted  to  be, 

(a)  Ante,  p.  509.  ib)  Ante,  p.  513. 

((0  MarshaU  ?.  Whiteside,  1  M.  &  W.  191. 
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some  time  ongbt  to  be  giTen.     Trevor  t.  Wall  (a),  Pea-         i836. 
cock  ▼.  BeU  (6),  Dennis  t.  Riehardion  (e). 


Busby,  coniri^ — ^The  short  fonns  were  merely  given 
witb  a  view  to  save  costs,  and  were  not  intended  to  in- 
troduce a  new  mode  of  pleading :  that  appears  from  the 
rule  which  accompanies  the  forms.  The  form  of  the 
account  stated  count  is  peculiar ;  it  depends  upon  a  single 
fact,  viK. — the  account  which  has  been  had  between  the 
parties  of  various  sums  then  due ;  but  the  count  for  goods 
admits  of  proof  of  several  deliveries,  which  may  have  been 
the  reason  of  holding  the  general  words  "  before  then**  a 
suflScient  statement  of  time :  for  those  words  of  themselves 
are  too  general  as  a  technical  averment  of  time ;  and  with- 
out those  words  the  count  shews  that  die  goods  must  have 
beeo  delivered  at  the  time  of  the  promise.  The  autho- 
rities cited  from  Com*  Dig,  are  not  in  point,  and  another 
case  is  there  cited  where  the  day  stated  being  repugn 
mot,  and  therefore  rejected,  it  was  held  that  the  word 
** postea^  was  a  sufficient  averment  of  time. 

Addison. — In  that  case  there  was  no  special  demurrer. 

Lord  Abinokr,  C.  B. — I  am  of  opinion  that  the  object 
of  the  new  forms  was  not  to  make  that  necessary  which 
was  not  so  before,  but  rather  to  check  the  necessity  of 
such  a  detail  of  pleading  as  was  formerly  in  use.  Sup- 
posing it  to  be  correct  to  say,  that  the  defendant  is  in- 
debted for  goods  ''  before  that  time  '*  sold  and  delivered, 
then  I  think  the  form  of  the  present  count  is  unobjection- 
able ;  indeed  it  is  admitted  that  the  same  objection  applies 
to  those  words;  and  yet  that  form  of  count  has  been  in  use 
at  least  since  the  time  of  Charles  2;  and  there  is  no  rea- 
son why  greater  certainty  should  be  required  now  than 

(fl)  IT.R,  151.  (6)  1  Saund.  73. 

(c)  14  East,  291. 

A  A  A  2 
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18d6.  was  necessary  then.  Under  the  count  for  goods  sold,  you 
may  give  in  evidence  several  different  deliveries  of  goods, 
and  therefore  the  form  is  properly  left  general ;  but  one 
who  is  indebted  on  an  account  stated,  became  so  indebted 
at  one  particular  time.  I  take  this  declaration  to  mean 
the  same  as  a  declaration  in  the  old  form,  and  that  the 
new  rules  have  made  no  alteration. 

Parke,  B« — ^I  am  entirely  of  the  same  opinion.  Accord- 
ing to  the  old  form,  (which  was  admitted  in  Peacock  v. 
BcU,  in  16S0,  to  have  been  then  in  established  use),  it 
was  not  necessary  to  give  any  particular  time  when  die 
^oods  were  sold  or  money  lent,  &c. ;  and  the  reason  may 
have  been,  that  the  plaintiff  was  entitled  to  recover  on 
several  different  transactions  of  sales  of  goods  or  loans 
of  money,  &c«,  and  therefore  the  tune  was  left  generaL 
I  see  no  reason  to  depart  from,  the  distinction  which  has 
always  prevailed  between  the  account  stated' count  and 
the  other  general  indebitatus  counts ;  because  the  former 
points  to  one  isolated  transaction — the  statement  of  the 
amount.  I  look  upon  the  present  count  to  mean  the  same 
as  if  the  words  *^  before  that  time*'  had  been  introduced. 
All  that  the  rules  of  Lord  Tenterden  direct  is,  that  the 
pleadings  shall  not  exceed  a  certain  length;  the  forms 
were  only  given  as  examples;  those  rules  had  not  the 
force  of  an  act  of  parliament,  ak  the  recent  rules  of  plead- 
ing have. 

BoLLAND  and  Gurney,  Barons,  were  of  the  same 
opinion. 

Judgment  for  the  plaintiff. 
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Stridb>  Assignee  of  the  Duke  of  Wellington,  v.  Hill 

and  Others. 

X  HIS  was  an  action  on  a  bail-bond.     A  rule  nUiwats  loan  action 
obtained  by  Channett  for  setting  aside  proceedings  on  JSdantandbaii 
payment  of  costs,  the  defendant  having  been  rendered  in  ^^  ^^l^'^^^' 

^  ^  the  affidavit!  id 

discharge  of  bis  bail ;  against  which —  support  of  a  mie 

for  tetting  aside 
proceedings 

Busby  shewed  cause. — ^This  is  an  action  against  the  ^hcHn"he*** 
original  defendant  and  his  two  bail  jointly.    The  applica-  original  acUon, 

,,,.    ^  ««ii  11  n*  t      •       or  in  that  against 

tion  18  on  behalf  of  the  two  bail  only,  and  the  amdavits  the  bail. 

therefore  should  have  been  intitled  in  the  original  action^  defendants** 

as  there  is  no  irregularity  complained  of.     [The  Court  "'^*?^?*"?^., 

overruled  this  objection,  holding  that  the  aflSdavits  might  proceedings  in 

be  intitled  in  either  action.]     Secondly^  the  original  de-  beVayed  oTthe 

fendant  does  not  apply,  but  only  the  bail.     They  have  no  *PP"««>on  of 
right  to  require  the  proceedings  to  be  stayed  as  against  the      To  have  the 

defendant  himself,  over  whom  the  Court  has  no  power,  he  as  a  security,  it 

not  being  before  the  Court  Z'.'JT'wm 

lost  at  the  time 
of  moving  for 

Parkr,  B. — ^It  is  the  constant  practice  to  do  so.   If  you  the  mie. 

stay  the  action  against  the  bail,  you  in  effect  stay  it  as  Do^castu  is 

against  all.    The  bail  are  entitled  to  be  relieved :  they  ^*  "'JSl^.Sst 

have  complied  with  the  rule  of  Court,  and  swear  that  it  is  in  the  cinque 

for  their  own  indemnity  only  that  the  application  is  made,     to  render  a  de- 
fendant, within 

the  1 1  Geo.  4 

Busby. — The  bail-bond  oufrht  to  stand  as  a  security,  as  &imuA,c.70, 

,,«,--,,  s.  21,andJl.O. 

the  plaintiff  declared  efe  bene  esse.  EjccH.  micH,  r. 

1  WUU  4,  reg. 
12. 

ChatmeUi  eanirA^  contended,  that  the  plaintiff  ought  to 
shew  that  he  had  lost  a  trial  before  this  motion  was  made, 
which  was  on  the  third  day  of  term.  From  the  affidavits 
which  set  forth  the  dates  of  the  different  proceedings,  it 
appeared  that  the  plaintiff  could  not  have  tried  before  the 
rule  was  moved,  though  at  the  time  cause  was  shewn 
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against  the  rule  the  action  would  in  due  course  have  been 
tried.  It  also  appeared  that  some  delay  had  been  occa- 
sioned by  a  doubt  as  to  the  regularity  of  the  defendant's 
render.  He  was  arrested  in  the  Cinque  PartSf  and  in  the 
first  instance  had  been  rendered  to  the  custody  of  the 
keeper  of  Dover  Castle  ;  and  upon  application  to  BoUandt 
B.|  at  chambers,  on  the  7th  of  January ,  to  stay  proceed* 
ings  on  account  of  the  render,  it  was  objected  by  the  plain- 
tiflT  that  the  1 1  Geo.  4  &  1  Will.  4,  c.  70,  s.  21  (a),  and  the 
rule  of  Court  thereon  (b),  did  not  apply  to  this  case ;  that  it 
was  a  casus  omissus,  and  that  the  render  ought  to  have 
been  to  the  prison  of  the  Court.  His  Lordship  having  some 
doubt  about  it,  refused  to  interfere,  and  the  defendant  was 
in  consequence  removed  by  habeas  corpus,  and  rendered  to 


(a)  Which  enacts,  that  a  de- 
fendant who  shall  have  been  held 
to  bail  upon  any  mesne  process 
issued  out  of  any  of  His  Majesty's 
superior  Courts  of  record,  may 
be  rendered  in  discbarge  of  his 
bail,  either  to  the  prison  of  the 
Court  out  of  which  such  process 
issued,  according  to  the  practice 
of  such  Court,  or  to  the  common 
gaol  of  the  count}/  in  which  he  was 
so  arrested;  and  the  render  to  the 
county  gaol  shall  be  effected  in  the 
manner  following,  that  is  to  say, 
&c. ;  and  the  sheriff,  or  other  per- 
son responsible  for  the  custody  of 
debtors  in  such  county  gaol,  shall, 
on  such  render  so  perfected,  be 
duly  charged  with  the  custody  of 
such  defendant,  and  the  said  bail 
shall  be  thereupon  wholly  exone- 
rated from  liability  as  such. 

(b)  R.  G.  Ex.  M.  T.  1  Will.  4, 
r.  12,  which  directs,  that  on  appli- 
cation by  a  defendant  or  his  bail, 
or  cither  of  them,  for  an  order  of 
one  of  the  Barons  of   this  Court 


to  render  a  defendant  to  a  county 
gaol,  it  shall  be  specified  on  whose 
behalf  such  application  shall  be 
made,  the  state  of  the  proceetfings 
in  the  cause,  for  what  amount  the 
defendant  was  held  to  bail,  and 
by  the  sheriff  of  what  county  he 
was  arrested,  which  facts  shidl  be 
stated  in  the  order ;  and  that  on 
such  order  being  lodged  with  the 
gaoler  of  the  county  gaol  in  which 
such  defendant  was  so  arrested, 
the  defendant  may  be  rendered 
to  lus  custody  in  dischai^  of  the 
bail;  and  that  on  such  lodgment 
and  render,  a  notice  thereof  and 
of  the  defendant's  bdng  actually 
in  custody  thereon  in  writing, 
signed  by  the  defendant  or  lus 
bail,  or  either  of  them,  or  the  at- 
torney or  agent  of  any  or  either  of 
them,  shall  be  delivered  to  the 
plaintiff*^  attorney  or  agent,  and 
thereupon  the  bail  for  the  said 
defendant  shall  be  wholly  exone- 
rated, without  entering  any  exone- 
rctur. 
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the  custody  of  the  Warden  of  the  Fteet^  in  discharge  of  his         1^^- 
bail,  on  the  11th. 

Parks,  B. — Ho  trial  had  been  lost  on  the  Srd,  and  if 
bail  had  been  put  in  in  due  time,  no  trial  could  have  been 
had  before  the  rule  was  moved ;  and  the  rule  is,  that  you 
must  have  been  prevented  from  trying  at  the  time  of  the 
application.  It  rather  appears  to  me,  that  that  clause  of 
the  act  was  intended  to  apply  to  all  cases  of  render,  and 
that  Dover  Castle  must  be  considered  the  county  gaol  of 
the  Cinque  Porte,  or  in  the  nature  of  the  county  gaol. 

BoLLAND,  B. — I  thought,  when  the  case  was  before 
me  at  chambers,  that  the  words  ''  county  gaol*'  did  not 
apply  to  the  Cinque  Ports ;  that  it  was  a  casus  omissus, 
and  that  I  could  not  go  out  of  the  words  of  the  act. 

Alderson,  B. — It  is  unnecessary  for  the  Court  to  de- 
cide that  question,  as  it  does  not  appear  that  a  trial  bad 
been  lost  at  the  time  this  application  was  made* 

Rule  absolute,  on  payment  of  costs. 


Penprase  v.  Crease. 

JSVTT  applied  for  ai  rule  nisi  to  compel  the  plaintiff  to  xhe  Court  wiu 
give  better  particulars  of  demand,  with  a  view  to  the  de-  J^i^ff^^^g^e 
fendant's  paying  money  into  Court.    An  account  between  credit  in  hu 

'    *      f^  ^  ^  ^  particulars  for 

the  parties  had  been  running  for  eight  or  nine  years,  sums  received. 
and  the  particulars  of  demand  was  for  one  side  of  the 
account  only,  no  credit  being  given  for  any  of  the  sums  re« 
ceived  by  the  plaintiff  durmg  that  time. 

Parkb,  B. — It  is  a  well-settled  rule  that  you  cannot 
compel  the  plaintiff  to  give  credit. 
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Alderson,  B. — The  defendant  is  in  effect  applying  for 
a  bill  of  discovery  without  the  guards  which  a  Court  of 
equity  always  interposes. 

Rule  refused* 


I 

' 


A  sheriff;  against 
vrhom  an  action 
for  falsely  re- 
turning that 
money  depoaited 
with  him  by  a 
defendant  in 
lieu  of  bail  had 
been  paid  into 
Court,  had  been 
brought,  was  aU 
lowed  to  pay 
into  Court  in 
the  original  ac- 
tion the  money 
so  deposited, 
though  the 
plaintiff  had 
been  delayed 
two  months  by 
the  sheriff's 
neglect. 


Hall  t?.  Jones,  Esq.,  Sheriff,  &c. 

A  RULE  nin  had  been  obtained  on  behalf  of  the  de- 
fendant, to  authorize  him  to  pay  into  Court  the  money 
deposited  with  him  by  the  defendant  in  lieu  of  bail  in  a 
suit  of  HaU  ▼•  Champneys.  '' 

W.  H.  Watson  shewjed  cause  upon  affidavits,  that  the 
defendant  {Champneys)  had  been  arrested  in  October ^  and 
that  the  sheriff  having  been  ruled  to  return  the  writ,  had 
made  a  return  on  the  16th  of  November  that  the  defen- 
dant had  been  arrested  and  had  deposited  the  debt  and 
\0L  for  costs,  which  had  been  paid  into  Court  by  the 
sheriff.  The  latter  had  been  since  applied  to  to  pay  it  in, 
but  had  neglected  so  to  do,  and  the  plaintiff  had  com- 
menced an  action  against  him  for  a  false  return.  It  was 
contended,  that  the  sheriff,  having  delayed  the  plaintiff  for 
two  months,  was  not  entitled  to  this  rule;  or  that^  at 
least,  the  money  ought  to  be  paid  to  the  plaintiff. 

Parke,  B. — There  is  a  difficulty  in  ordering  the  money 
to  be  paid  to  the  plaintiff;  that  must  be  the  subject  of  a 
separate  application.  The  sheriff  may  pay  in  the  money 
in  the  action  of  HaU  v.  Champneys,  for  the  purpose  of 
cutting  down  the  damages  in  the  action  against  himself 
for  a  false  return,  upon  payment  of  costs;  and  if  the  latter 
action  is  discontinued,  the  sheriff  must  pay  the  costs  of 
that  also. 

Rule  accordingly. 
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Hall  v.  Champnets,  Bart. 

■> 

rr «  H.  WATSON  had  obtained  a  rule  nisi  for  setting  a  defendant, 
aside  a  demand  of  declaration,  with  costs.   The  defendant  money^^th'tbe 
having  been  arrested,  had  deposited  with  the  sheriff  the  '^^/'^f^*!  ^^" 

**  ■  of  bail,  IB  not 

amount  of  the  debt,  and  10/.  for  costs ;  and  afterwards,  in  Court,  to  ai 
instead  of  putting  in  special  bail^  had  paid  into  Court,  decUra^n,*un- 
under  a  Judge's  order,  lOL  additional  for  costs,  pursuant  to  ^rtlwii"^"?  " 
the  7  &  8  Geo.  4,c.  71,  s*  1,  and  entered  a  common  appear-  1°^  Court, 

mi«         1  •        .  11  t  •      1  1      1    though  the  she  • 

ance.  Ihe  objection  was,  that  the  money  deposited  bad  nff  has  returned 
not  been  paid  into  Court,  and  also  that  the  defendant  iJlVhSm^cSf"* 
was  too  early  in  making  the  demand.  f°^  ^^^  plaintiff 

has  consented 
to  the  defen- 

Chandless  shewed  cause,  on  an  affidavit  that  the  plain-  a^mmon  "p? 
tiff's  attorney,  knowing  that  the  sheriff  had  not  paid  the  p^'J*"?  "^ 
money  into  Court,  had  consented  to  the  foUowipg  order  Court  the  addi- 
being  drawn  up : — ''  Upon  hearing  the  attorneys,  &c«,  I  der  the  7  &  8^' 
order  that  the  defendant  shall  be  at  liberty  within  one  ^'il^'^'^^' 
day  to  pay  into  Court  the  sum  of  10/.,  making,  with  the 
sum  of  94/.  7s.  Id.,  and  101.  for  costs,  deposited  with  the 
sheriff  of  the  county  of  Carnarvon,  in  lieu  of  bail  upon 
the  arrest,  and  returned  by  him  as  paid  into  Court,  the 
amount  required  to  be  deposited  by  the  statute  of  7  &  8 
Geo.  4,  c.  71,  s.  1,  to  abide  the  event  of  the  suit,  in  lieu 
of  perfecting  bail.     And  I  further  order,  that  the  said 
defendant  enter  a  common  appearance  forthwith."  '  In 
pursuance  of  that  order,  the  defendant  entered  a  com- 
mon appearance,  and  paid  the  additional  101.  into  Court. 
It  was  contended  therefore,  that  the  effect  of  that  order 
was  to  bring  the  defendant  into  Court,  so  as  to  be  obliged 
to  receive  a  declaration,  and  that  the  plaintiff  therefore 
ought  to  be  bound  to  deliver  one.     The  affidavits  further 
stated,  that  the  sheriff  was  ready  to  pay  in  the  money,  but 
that  ihe  plaintiff  had  brought  an  action  against  him  for 
a  false  return.     The  plaintiff,  therefore,  it  was   argued. 
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had 9  as  far  as  the  defendant  was  concerned,  treated  him 
as  in  Court,  and  was  not  at  liberty  now  to  deny  it. 

Parke,  B. — The  qaeadoo  is,  what  was  meant  by  the 
order  ?  It  is  too  much  to  say,  that  the  effect  of  that  order 
was  to  make  it  obligatory  upon  the  plaintiff  to  go  oo^ 
though  the  money  waa  not  paid  into  Court. 


Lord  Abinger,  C.  B* — I  am  of  the  same  opinion.  The 
defendant  might  have  made  it  part  of  the  order  that  the 
plaintiff  should  go  on  forthwith. 

Rule  absolute. 


Doe  dL  Oldham  «•  Roe. 

An  affidavit  of    JiOWE  moved  for  judgment  against  the  casual  ejector. 

service  of  a  de-    — ,,  /» •■      .  %         ■  ■  •  1 

ciaration  ia         1  "6  aifadavit  Stated  a  personal  service  upon  the  persons 
Scpmo«?a*°   ^"  possession,  instead  of  the  tenants  in  possession. 


the  person  ia 
posaessioQ  ia  in* 
sufflcieot 


The  Court  refused  the  rule. 


Rule  refused. 


Phythian  v.  White  and  Another. 

TotreapasBin  X  RES  PASS. — The  declaration  contained  two  counts. 
three  cbses,  /f.,  Xhc^r^^  count  alleged,  that  on  divers  days  and  timea  the 
fendant  pleaded  defendants  broke  and  entered  three  closes,  (each  being 
fVeehoid*iiiZ?;  described  by  its  abuttals),  and  destroyed  posts  and  raila 
That  thHiSi  ^^  ^^^  plaintiff,  bemg  upon  each  of  the  cloaca  respectively. 
were  parcel  of  a  xhe  sscotid  couut  was  for  destroying  posts  and  rails  of 

manor  of  which  1  ■     .  •     1       -■ 

L.  was  lord,       the  plaintiff)  standing  and  bemg  upon  certam  land. 

and  that  the 
closes  had  been 

wrongAiUy  inclosed.  The  plaintiff  replied  to  the  first  plea  a  seisin  in  fee  in  other  persons,  who 
let  to  the  plaintiff,  and  traversed  that  the  closes  were  part  of  the  waste  of  the  manor  of  which  £. 
was  lord,  as  alleged  in  the  second  plea.  The  defendant  rejoined  to  the  replication  to  the  first 
plea  by  traversing  the  seisin  in  fee  of  the  parties  mentioned  therein.  At  the  tiial  no  evidence  was 
given  as  to  close  ^,,  and  as  to  the  other  two,  the  jury  found  for  the  plaintiff: — Heldf  that  cbe  U« 
sues  were  divisible,  and  that  the  plaintiff  was  entitled  to  retain  his  verdict,  and  that  the  dcfendaai 
was  entitled  to  a  verdict  as  to  close  /i. 
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Pleas. — Firsif  as  to  breaking  and  entering  the  closes,  1936. 
&c«9  and  cutting  and  breaking  away  the  posts  and  rails, 
that  the  said  closes  were  at  the  said  times  the  closes,  soil, 
and  freehold  of  Thomas  Legh,  and  that  the  defendants, 
as  his  servants,  and  by  his  command,  committed  the  tres- 
passes ;  and  because  the  posts  and  rails  were  wrongfully 
erected,  the  defendants  removed  them,  as  encumbering 
the  ground.  The  second  plea  alleged,  that  the  closes  had 
been  respectively,  from  time  immemorial,  within  and  parcel 
of  the  manor  of  Newton  and  fee  of  Macclesfield,  in  the 
county  of  Lancaster^  and  were  parcel  of  the  waste  within 
the  manor ;  that  Legh  was  lord  of  the  manor  and  fee,  and 
seised  in  his  demesne  as  of  fee  of  the  closes ;  and  that  the 
closes,  shortly  before  the  times  when  &c.,  had  been  wrong- 
fully inclosed  by  the  plaintiff  from  the  waste;  and  that 
the  defendants,  by  command  of  Legh,  broke  and  entered 
the  closes,  and  removed  the  posts,  &c.  As  to  the  tres- 
passes not  covered  by  the  special  pleas — not  guilty. 

The  replication  to  the  first  plea  alleged,  that  before  the 
said  times,  and  before  Legh  had  anything  in  the  closes 
in  which  &c.,  or  any  of  them,  and  before  the  said  T.  L. 
had  anything  in  the  said  closes,  in  which,  &c.,  or  any  of 
them,  one  R.  T.  and  Mary  his  wife,  in  right  of  his  wife, 
one  E.  L*  and  one  E.  K..  were  seised  in  their  demesne  as 
of  fee  of  and  in  two  undivided  three  parts,  the  whole  into 
three  equal  third  parts  to  be  divided,  of  and  in  the  said 
closes  in  which  &c.,  by  reason  of  the  said  M.  71,  A.  Z#.,  ' 
and  E.  jSl.,  then  being  the  daughters  and  co-heiresses  of 
the  Rev.  T.  K.  deceased ;  and  one  A*  R.  was  also  then 
seised  in  her  demesne  as  of  fee  of  and  in  the  other  un^ 
divided  third  part  of  and  in  the  said  closes  in  which  &c. 
The  replication  then  stated  a  fine  levied  by  R.  T.  and  M. 
his  wife  to  the  use  of  the  said  M.  C.  and  his  heirs  during 
the  natural  life  of  the  said  Af.  T. ;  and  that  the  said  Af.  C, 
A.  L.,  E.  K.,  and  A.  R.y  being  so  seised,  they  afterwards, 
and  before  the  said  T,  L,  had  anything  in  the  said  closes 


Whitc. 
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1836.        in  which  &C.9  or  any  of  them  respectively,  demised  his 
"  and  her  interest  in  the  closes  to  the  plaintiff,  to  hold  fFoni 

PUYTHIAH  "^ 

r.  year  to  year*    The  replication  to  the  second  plea  was^  that 

Legh  was  not,  in  right  of  the  said  supposed  manorj  &&, 
seised  in  fee  of  the  closes  in  which  &c.,  as  being  part 
and  parcel  of  any  waste  within  and  parcel  of  the  said 
manor,  &c.  New  assignment  of  other  trespasses  than 
those  in  the  introductory  part  of  the  said  first  and  last 
pleas  mentioned. 

The  rejoinder  to  the  replication  to  the  first  plea  tra- 
versed that  12.  T.  and  M  his  wife,  in  right  of  his  said 
wife,  and  the  said  A.L.  and  E.  JST.,  were  not  seised  in  fee, 
&c.  Judgment  by  default  was  suffered  to  the  new  assign- 
ment. 

At  the  trial  before  Lord  Abinger^  C.  B.,  at  the  last 
assizes,  no  evidence  having  been  given  with  respect  to 
the  first  of  the  three  closes,  it  was  objected,  on  behalf  of 
the  defendant,  that  the  issue,  in  the  way  it  was  framed,  be- 
ing entire  with  respect  to  the  three  closes,  the  verdict 
ought  to  be  for  the  defendant,  or  that  at  least  the  verdict 
ought  to  be  for  him  so  far  as  the  first  close  was  concerned. 
The  learned  Judge  left  it  to  the  jury  to  find  a  verdict  for 
the  plaintiff  as  to  those  closes  to  which  the  evidence  ap- 
plied ;  and  they  found  for  the  plaintiff  as  to  the  last  two 
closes,  and  found  nothing  as  to  the  other.  Leave  was 
given  to  move  to  enter  a  verdict  for  the  defendant.  A 
rule  nisi  was  accordingly  obtained  to  enter  one  generally 
for  the  defendants,  or  with  respect  to  the  first  close, 
which  was  described  as  abutting  on  Clapgaie  Lane: 
against  which — 

.  Wightman,  Cowlings  and  Rcmtshay  shewed  cause.— ^ 
They  relied  on  Tapley  v.  Wainwrighl{a)^  and  Cousins 
V.  Paddon(b). 

(«)  2  Nev.  &  M.  697;  5  B.  &  Adol.  396.  (b)  Ante,  p.  488. 
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V. 

Whitb. 


Cresswett,  Crampton,  and  W.  H,  Waiion,  conith^  cited  1836^ 
Basseit  ▼•  Mitchell  (a),  and  Cobb  v.  Bryan  (&) ;  and  they  en-  pbttbian 
deavoured  to  distinguish  Tapley  v.  Wainwright  from  the 
present  case;  but — 

The  Court  (e)  were  of  opinion  that  the  issue  was  dis- 
tributable,  and  that  the  plaintiff  was  entitled  to  retain  his 
▼erdict;  but  that  the  defendant  was  entitled  to  have  his 
rule  absolute  for  entering  a  verdict  as  to  the  Clapgate 
Lane  close^  with  the  costs  of  the  application  so  far  as 
regarded  that  part  of  the  rule. 

Rule  absolute. 


(a)  2  B.  &  Ad.  99.  (c)  Lord  AbiDger,  C.  B.,    Parke* 

{h)  3  B.  &  P.  348.  Bolland,  and  Gumeyi  Barons. 


Ward  r.  Graystock. 

John  BA  YLE  Y  moved  to  strike  out  one  of  two  counts  Appiicationa  to 
in  a  declaration,  as  being  in  violation  of  the  late  rules  of  S^huo  bT™"** 
pleading.     The  particulars  shewed. that  the  action  was  "*detoaJudge 

at  charoberSy 

brought  by  an  out-going  against  an  in-coming  tenant,  for  » the  6rat  in- 
out-going  rights  quitted  by  him,  and  taken  by  the  defen-  '^"^' 
dant.  The  first  count  was  special,  that  in  consideration 
that  the  plaintiff,  whilst  he  was  tenant,  had  expended 
money  in  erecting  buildingSj  and  cropping  the  land,  &c., 
and  that  the  defendant  had  since  entered  on  the  land  a9 
tenant,  and  enjoyed  a  great  part  of  the  benefit  of  the  said 
buildings,  &c.,  so  left  and  relinquished  by  the  plaintif}^ 
the  defendant  promised  to  pay  what  the  plaintiff  reason- 
ably deserved  to  have.  The  other  count  was  indebitatun 
assumpsit^  for  giving  up  the  farm,  and  for  work  and 
labour,  seeds,  &c. 


718 


CASBS  ON  POINTS  OF  PRACTICE,  EXCH. 


1836. 


Parke,  B. — The  counts  certainly  appear  to  ne  to  be 
founded  on  the  same  cause  of  actioDy  but  varied  in  the 
mode  of  stating  it.  Such  applications  as  these  ought  to 
be  made  to  a  Judge  at  chambers  in  the  first  instance,  and 
if  a  doubt  arises  the  parties  may  come  to  the  Court. 

Rule  refused. 


A  plea  to  a  de- 
daration  in  at* 
nmpHt  for  mo- 
ney paid,  and 
on  an  amount 
stated,  that  the 
plaintiiffand  de- 
fendant were 
partners,  and 
that  the  caose 
of  action  arose 
oat  of  unadjust- 
ed partnership 
transactions,  is 
bad  on  spedal 
demurrer. 


WoRRALL  t7.  Grayson. 

A,  SSUMPSIT.— The  declaration  alleged  that  the  de- 
fendant was  indebted  to  the  plaintiff  in  100/.,  for  money 
paid  by  the  plaintiff  for  the  use  of  the  defendant,  and  in 
100/.  for  interest,  and  in  100^  for  money  found  to  be  due 
on  an  account  stated. 

Pleas. — That  before  and  at  the  time  of  the  commence- 
ment of  this  suit,  and  at  the  time  of  the  accruing  of  the 
causes  of  action  in  the  declaration  mentioned ,  to  wit, 
on  &c.,  the  plaintiff  and  defendant  used,  exercised,  and 
carried  on  the  trades  and  businesses  of  millers,  farmers, 
and  smiths,  in  copartnership.  And  the  defendant  says, 
that  the  causes  of  action  in  the  declaration  mentioned 
arose  out  of  and  from  transactions  between  the  plaintiff 
and  defendant  as  such  copartners ;  and  that,  at  the  time 
of  the  commencement  of  this  suit,  the  accounts  of  the  said 
partnership  were  not  settled,  adjusted,  or  any  balance 
struck  by  or  between  the  plaintiff  and  defendant,  and  the 
same  are  still  open  and  unadjusted ;  and  this  the  defen- 
dant is  ready  to  verify,  &c. 

Demurrer — alleging  for  causes,  that  the  plea  is  an  argu- 
mentative denial  of  the  promises  alleged  in  the  declaration, 
and  amounts  to  the  general  issue  of  non  assunq>Ht,  and 
does  not  sufficiently  confess  and  avoid  the  causes  of  action 
alleged  in  the  declaration,  &c.,  &c. ' 


Addison  appeared  in  support  of  the  demurrer ;  but — 
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Petersdorff  was  called  on  by  the  Court  to  support  the         1^^* 
plea.    He  contended*  that  the  plea  was  in  confession  and      worr&ll 
avoidance,  it  admitted  the  promise,  but  shewed  that  it  v- 

*  GRATfON. 

could  not  be  enforced  at  law»  because  the  luaintilf  and 
defendant  were  partners. 

Parke*  B. — The  plea  in  effect  denies  that  any  such 
promise  was  made  to  the  plaintiff  to  pay  money  to  him*  as 
is  alleged  in  the  declaration ;  it  does  not  state  distinctly 
that  the  cause  of  action  was  a  partnership  account,  but 
only  that  it  arose  out  of  transacticms  between  them  as 
partners  ;  it  is  possible  that  it  may  have  been  a  separate 
transaction ;  the  defence  is  not  stated  with  sufficient  cer- 
tainty ;  the  plea  only  denies  that  the  defendant  was  in- 
debted to  the  plaintiff*  and  amounts  to  non  assumpsU. 

Lord  Abinoer*  C.  B. — The  plea  is  bad  on  several 
grounds. 

Judgment  for  the  plaintiff. 


Bellotti  v.  Barella  and  Another. 

rr  IGHTMAN  bad  obtained  a  rule  nisi  for  setting  Uponanaffida- 
aside  a  declaration  for  irregularity*  with  the  costs  occa-  ^atnaAwo,  a 
sioned  by  the  declaration  and  this  rule.  declaration 

**  against  one  u 

irregular. 

Humfrey  shewed  cause. — It  appeared  that  the  affidavit  mone  had  been 
to  hold  to  bail  was  against  both  the  defendants,  upon  ^^^^^^ 
which  a  capias  issued*  and  one  was  taken*  against  whom  irregular  dcda- 
alone  the  plaintiff  declared.    A  summons  for  setting  aside  parties  having 
the  declaration  had  been  before  taken  out*  but  the  learned  Sw  jnSg^  who 
Judge  had  refused  to  interfere*  and  referred  the  parties  "^'redthem 

°  '  '^  to  the  Court: — 

to  the  Court.     In  consequence  of  a  decision  of  one  of  the  Held,  that  the 
Courts  in  another  case  that  such  a  declaration  was  irregu-  ^t  withdraw 
lar,  the  phiintiff  gave  notice  to  the  other  side  that  he  iJTtht^Jj^S 

costs. 
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1836.        iiirithdrew  the  declaration ;  but  the  defendant  claimed  costs, 
BELTOTti      *"*^  upon  refusal  this  motion  was  made.     It  was  now  con* 
«•  tended^  that,  as  the  summons  did  not  pray  for  costs,  the  de- 

fendant was  not  entitled  to  claim  them ;  and  Rex  v.  Sheriff 
of  Middlesex  (a)  was  cited  as  in  point.  It  was  also  con- 
tended,  on  the  authority  of  Hargrove  v.  Holden  (6),  that, 
as  the  plaintiff  had  agreed  to  do  all  that  the  rule  prayed 
for,  it  was  unnecessary,  and  the  costs  ought  not  to  be 
allowed. 

Parke,  B. — The  declaration  was  clearly  irregular;  that 
was  decided  in  Carson  v.  Dowding  (c).  If,  after  the  sum- 
mons was  served,  the  plaintiff  had  waived  the  declaration, 
the  defendant  could  not  have  claimed  costs;  but  after 
going  before  the  Judge,  I  think  the  plaintiff  ought  to  pay 
the  costs* 

The  other  Barons  concurred. 

Rule  absolute. 

{a)  Ante,  Vol.  2,  p.  6.  (h)  Ante,  Vol.  3,  p.  176. 

(c)  Ante,  p.  297. 


Shaw  v,  Oates. 

A  defendant,  by  JSUTT  applied  on  behalf  of  the  defendant  in  this  action 
cause  being  tried  ^^'  ^  "^^  trial,  or  that  a  nonsuit  might  be  entered  and 
***ff '*  *5*  •  u*"    the  defendant  have  treble  costs.     The  action  was  tried 

rin,  under  the 

WritofTrialAcr^ 

knowing  at  the 

time  that  he  was  liable  to  be  sued  for  the  debt  in  a  local  Court  only,  does  not  thereby  waife 

his  right  to  claim  costs  from  the  plaintiff,  upon  his  recovering  less  than  5L 

A  local  act  gives  treble  coeto  to  a  defendant  who  is  sued  for  less  than  bk  in  any  other  than  the 
local  Court,  so  as  it  shall  appear  to  the  Judge  or  Judges  of  the  Court  where  the  action  is  tried 
that  the  debt  is  under  5/.,  and  the  defendant  shall  give  evidence,  to  he  allowed  ef  by  the  Judge  tf 
the  Court  where  such  action  is  brought,  that  the  defendant  is  resident  within  the  local  jnrisdictioD^ 
The  cause  is  tried  by  the  under- sheriif,  under  th6  Writ  of  Trial  Act,  and  the  defendant  gives 
evidence  of  his  residing  in  the  local  jurisdiction,  and  the  plaintiff  recovers  lets  than  5/.  Quarts 
whether  the  Court  above  can  give  cosu  to  the  defendant  under  the  act? 
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before  the  under-sheriff  of  Deriy,  a  Judge's  order  for  that 
purpose  having  been  obtained  under  the  Writ  of  Trial  Act. 
The  plaintiff  recovered  4/.  17*.,  and  the  defendant  proved 
at  the  trial,  that  he  resided  within  the  jurisdiction  of  the 
Court  Baron  of  the  Hundred  of  High  Peak  and  manor  of 
Castkion^  in  the  county  of  Derby ;  and  a  printed  copy  of 
the  acts  (a)  establishing  the  court  was  produced  and  read, 
but  the  assessor  refused  to  nonsuit  the  plaintiff. 


1886. 


Alexander  shewed  cause  upon  two  grounds : — Firsts  that 
the  defendant's  consenting  to  have  the  cause  tried  be- 
fore the  sheriff^  when  he  knew  that  the  plaintiff's  demand 
was  under  5/.  and  that  the  defendant  was  entitled  to 
be  sued  in  the  Hundred  Court,  was  a  waiver  and  abandon- 
ment of  the  right  which  the  act  gave  him  to  have  his 


(a)  33  Geo.  2,  c.  31,  s.  56,  which 
enacts,  **  That  in  case  any  personal 
action  for  the  recovery  of  any  debt 
or  damages  shall  be  commenced 
and  prosecuted  against  any  person 
or  persons  after  the  said  24th  day 
of  JuDC,  1760,  in  any  of  His  Ma- 
jesty's Courts  of  record  at  West- 
minster, or  elsewhere,  out  of  the 
sud  courts  baron  respectively, 
and  it  shall  appear  to  the  Judge  or 
Judges  of  the  Court  where  tuch  ac- 
tion shall  be  tried  that  the  debt 
or  damages  to  be  recovered  by  the 
plaintiff  or  plaintiffs  in.  such  ac- 
tion doth  not  amouDt  to  the  sum 
of  40s., [increased  to  5/.  by  45  Geo. 
3,  c.  61],  and  the  defeudant  or  de- 
fendants in  such  action  shall  duly 
prove  by  sufficient  testimony  to 
be  allowed  by  any  Judge  or  Judges 
of  the  Court  where  such  action  shall 
be  triedf  that,  at  the  time  of  com- 

VOL.    IV.  B 


mendng  such  action,  such  defen- 
dant or  defendants  was  or  were 
resiant  within  the  jurisdiction  of 
either  of  the  said  Courts  Baron, 
and  was  or  were  liable  to  be  sum- 
moned or  warned  in  either  of  the 
said  several  Courts  Baron  for 
such  debt  or  damages,  then  and  in 
such  case^  unless  the  Judge  or 
Judges  who  shall  try  tuch  cause 
shall,  in  open  Court,  certify  in 
writing  under  his  or  their  hands 
respectively,  that  there  was  a  pro^ 
bable  or  reasonable  cause  of  ac- 
tion for  40f.,  or  more,  or  that  the 
freehold  or  title  to  lands  or  tene- 
ments principally  came  in  ques- 
tion at  such  trial,  such  plaintiff  or 
plaintiffs  shall  not  recover,  but  be 
nonsuited  in  such  action^  and  the 
defendant  or  defendants  shall  be 
entitled  to,  and  shall  be  allowed 
and  recover,  treble  costs  of  suit." 

B  B  D.  P.  C. 
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1836.  cause  tried  in  the  inferior  Court;  and,  secondly,  Ibtt  Ifae 
Court  could  not  order  a  nonsuit  to  be  entered,  as  the 
assessor  wlio  tried  the  cause  was  not  a  Judge  of  the  Court 
in  which  the  action  was  brought^  so  as  to  be  <^|[iable  of 
allowbg  the  suflSciency  of  the  evidence  or  giving  a  certifi- 
cate according  to  the  terms  of  the  act ;  and,  thirdly,  that 
the  facts  ought  to  have  been  pleaded. 

Butt  was  heard  against  these  objections. 

The  Court  (a)  held,  that  the  defendant,  by  consenting 
to  try  before  the  sheriff,  had  not  waived  his  right  to  the 
benefit  of  the  act.  With  respect  to  the  claim  for  treble 
costs,  they  said  that  there  was  a  difficulty  in  this  Court 
giving  treble  costs,  because  the  fact  of  the  defendant  re- 
siding within  the  jurisdiction  did  not  appear  on  record, 
and  a  suggestion  could  not  be  entered,  because  there  wss 
no  affidavit;  that  there  was  a  doubt  about  the  proper 
construction  of  the  act,  and,  the  Court  not  being  agreed, 
they  recommended  a  etet  processus,  on  payment  of  the 
debt  actually  due,  without  any  costs;  which  was  afpreed  to. 

(a)  Lord  Ablngefi  G.  B.,  Psrke,  Aldersoa,  and  Gumey,  Barons. 


OuNTER  V.  M'Kear  and  Others. 

Upon  an  appU-  JSVTT  shewed  cause  against  a  rule  which  had  been  ob* 
rain^a  Mmmit^  taincd  by  CowUfig  for  the  issue  of  a  special  commission  to 
■ion  to  examine  examine  witnesses  in  the  island  of  Jamaica.    It  appeared 

witnesses  ♦ '^ 

abroad,  the  that  the  action  was  on  a  special  agreement,  whereby  the 
witnesses  ought  plaintiff  agreed  to  become  supercargo,  and  the  defendants 
the^affida^tiT  ^P^^^  *<>  ©mploy  him  in  that  capacity  for  a  certain  time; 
or  at  least  some  and  the  Complaint  was,  that  the  plaintiff  had  been  dis* 

certain  descrip- 
tion of  them,       charged  by  the  defendants,  contrary  to  the  agreement 
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The  defeDdanta  had  pleaded  the  general  issue,  and  also  ^  1^^- 
that  the  plaintiff  had  been  guilty  of  criminal  conversation, 
of  which  they  were  ignorant  at  the  time  of  the  agreement. 
The  affidavits  in  support  of  the  rule  alleged  that  the  de- 
fendant had  been  guilty  of  criminal  conversation  some 
years  since  in  Wales  and  Jamaica,  and  that  the  defendant 
was  therefore  unfit  to  be  supercargo.  It  was  also  alleged 
that  there  were  several  persons  in  Jamaica  who  could 
prove  the  fact,  and  were  material  to  the  defence,  who 
would  come  to  England,  It  was  objected,  that  this  was 
too  general ;  that  the  names  of  the  witnesses  ought  to  have 
been  given. 

Cowling f  in  support  of  the  rule,  contended  that  it  was 
not  necessary,  as  it  is  alleged  in  the  affidavit  that  the  de» 
fendant  b  unable  to  state  the  names. 

Lord  Abinger,  C.  B. — I  think  this  rule  must  be  dis- 
charged. The  act  authorizes  us  to  issue  a  commission  to 
examine  witnesses,  but  not  to  find  out  witnesses.  I  am 
not  aware  of  any  instance  of  such  an  application  without 
specifying  the  names,  and  I  think  the  objection  taken  is 
a  good  one.  Not  only  are  the  names  omitted,  but  no 
address  or  any  description  is  given.  This  has  the  appear- 
ance of  being  a  speculative  motion. 

Parke,  Bolland,  and  Gurnet,  Barons,  concurred. 

Rule  discharged. 
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1836. 

Jee  r.  Potter. 
On  a  motion  for  JjmILLER  shewed  for  cause  affainst  a  rule  for  judgment 

judgment  aa  in  .  ^  .        i         i  o  •  i      . 

case  of  a  non-    &&  ^  case  ol  a  Donsuit^  the  absence  of  a  material  witness 

only  ukM  r*    ®^  ^^^  '^*  Assizes.     He  offered  to  give  a  peremptory 
lice  of  the  last     undertaking. 

default  ^ 

Hoggins,  in  support  of  the  rule,  objected  that  two  de- 
faults had  been  sworn  to  in  the  affidavit ;  one  at  the  last 
Summer  Assizes,  and  a  former  one  at  the  Spring  AssizeSi 
and  only  the  last  default  had  been  explained. 

Parke,  B. — The  Court  only  takes  notice  of  the  last 
default    The  rule  must  be  discharged  on  the  usual  terms. 

Rule  discharged  on  a  peremptory  undertaking. 


To  entitle  a  de- 
fendant to  re- 
lief from  a  Judg- 
oient  signed  on 
a  warrant  of  at- 
torney, given 
by  him  for  the 
price  of  goods 
supplied  by  the 
plaintiff,  on  the 
ground  of  infan- 
cy, the  defen- 
dant at  the  time 
keeping  a  shop, 
and  acting  as  if 
he  were  of  age, 
he  ought  to 
make  out  a  clear 
case:  merely 
swearing  that  he 
is  an  infant  of 
the  age  of  twen- 
ty years,  and 
giving  an  extract 
from  a  register 
of  births,  is  not 
sufficient  for  the 


Weaver  v.  Stokes. 

xXODSON  had  obtained  a  rule  nisi  for  setting  aside  a 
judgment  and  subsequent  proceedings,  and  that  the  money 
levied  might  be  retained,  on  affidavits  which  alleged  that 
the  defendant  had,  at  the  instance  of  the  plaintiff,  given  a 
warrant  of  attorney  as  a  security,  and  that  the  plaintiff 
had  caused  execution  to  be  issued  without  notice,  and 
had  seized  a  great  quantity  of  goods,  which  had  been 
sold  at  much  less  than  a  fair  price;  and  circumstances 
of  misconduct  on  the  part  of  the  officers  were  also  de- 
tailed. The  defendant  also  swore  that  he  was  an  infant 
of  the  age  of  twenty  years ;  and  an  extract  of  the  defen- 
dant's baptism  was  annexed,  which  was  sworn  to  be  a 
"  true  copy  of  an  entry  made  in  the  book  kept  by  the 
minister  of  Neen  Savage,  in  the  county  of  Salop,  for 

Court  to  act  upon. 
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registering  baptisms  in  the  said  parish;"  the  date  of  it         1836. 
was  September  Srd,  1815. 


Erie  shewed  cause,  upon  an  affidavit  that  the  defendant 
kept  a  shop^  and  had  been  supplied  with  goods  by  the 
plaintifFupon  the  security  of  the  warrant  of  attorney  which 
the  defendant  had  given ;  that  the  plaintiff  did  not  know 
that  the  defendant  was  under  age,  and  that,  from  his 
appearance,  he  considered  that  he  was  of  full  age*  It  was 
contended,  that  the  plaintiff  was  not  answerable  for  the 
misconduct  of  the  sheriff  or  bis  officers,  and  that  it  did 
not  clearly  appear  from  the  defendant's  affidavits  that  he 
was  under  age,  the  affidavit  not  expressly  negativing  that 
he  was  more  than  twenty  years  old ;  and  that  the  register 
from  which  the  extract  was  made  did  not  appear  to  be  a 
parish  register,  nor  was  it  conclusive  as  to  the  age  of  the 
defendant,  who  had  held  himself  out  to  the  world  as  being 
of  full  age. 

Godson  was  heard  in  support  of  the  rule. 

Lord  Abinger,  C.  B. — i  think  the  rule  should  be  dis- 
charged. The  plaintiff  has  sworn  that  he  believed  the 
defendant  to  be  of  full  age,  which  is  all  that  the  plaintiff 
could  be  expected  to  swear ;  and,  in  the  absence  of  any 
affidavit  from  his  father  or  mother,  or  any  person  acquaint- 
ed with  his  age,  it  cannot  be  assumed  on  the  defendant's 
affidavit  that  he  is  not  more  than  twenty  years  old. 

Parke,  B. — I  am  also  of  opinion  that  infancy  is  not 
made  out  with  sufficient  clearness  to  entitle  t&e  defendant 
to  relief. 

BoLLAND,  B. — I  am  of  the  same  opinion. 

GuRNEY,  B,— The  defendant,  after  holding  himself  out 


Weaves 

V. 

Stokba. 
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1636.         to  tbe  world  as  a  person  of  faU  age,  and  gittog  a  wanrant 
WEAVBa       ^^  attorney,  ought  to  make  out  a  clear  case  for  relief. 

V. 

Rule  discharged. 


Heabsrt  9.  Dabley* 

Though  the  aer-  ARCHBOLD  moTcd  to  Set  aside  a  notice  of  a  dedara- 
ahouid  be^per^  ^^^^  being  filed  for  irregularity.  The  notice  of  declaratioii 
Tpiaiiltiff  to^*  was  served  on  the  ISth  of  January.  The  defendant  swore 
enter  a  common  that  he  had  not  been  personally  served  with  the  writ  A 
thrcourrwiu  daughter  of  the  defendant  swore  that  a  letter  came  to  the 
prMTOdiif^^on  ^o"8^»  which  she  opened,  and  the  copy  of  the  writ  against 
an  affidavit  of     the  defendant  was  inclosed  in  the  letter.     An  affidavit  of 

defendanti  that 

he  has  not  been  personal  scrvice  had  been  made  and  an  appearance  entered 
ed!!a^rapanied  before  the  declaration  was  filed,  and  an  office  copy  was 
of  hiT^^hteJ  P^^^c®^*  I^  ^^^  contended,  on  the  authority  of  TAomp- 
that  she  receiv-  son  V.  Pheney  (a),  that  the  service  was  insufficient ;  and  the 
'bVie^^  judgment  of  Paite$<m,  B.,  was  quoted,  in  which  he  reprc 
of  thc^wrU*^"^  bates  the  practice  of  swearing  to  a  personal  service  under 
Where  there  guch  circumstanccs ;  and  it  was  urged,  that  if  such  a  service 
been  a  deUy  of  Were  allowed,  a  writ  would  always  be  served  in  a  letter. 

more  than  eight 
days  before 

moving  to  set         Lord  Abinger,  C.  B.— I  think  sufficient  is  not  shewn 

aside  proceed-  •  .  i         r»i 

ings  forirregu-  to  Warrant  US  in  granting  a  rule.    The  defendant  does  not 

fendant  must  negative  that  the  writ  came  to  his  hands.    The  defendant, 

thTdcurothw-  *^®^  ^^^  process  was  left  at  the  house,  may  have  admitted 

wise  the  pre-  having  received  it ;  that  would  be  quite  consistent  with 

sumption  will  ^, 

be  against  him.    hlS  atticlavit. 

Parke,  B.— The  delay  in  making  the  application  is  of 
itself  a  sufficient  answer  (6).  The  rule  is,  you  ought  to 
come  in  eight  days  after  notice.    It  is  not  shewn  when  the 

(a)  Ant^e,  Vol.  1,  p.  441.        (6)  The  motion  was  made  on  the  18th. 
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defendant  knew  of  the  appearmee,  or  of  the  writ ;  aAd,  in         l^^* 
the  absence  of  any  such  statement,  it  must  be  assumed 
that  the  writ  came  to  the  defendant's  hands  shortly  after 
it  was  left  it  the  house. 

GtJRNSYi  B. — ^I  am  also  of  opinion  that  thete  should  be 

no  rule. 

Rule  refused. 


Wright  v.  Skinnsr. 

JuLUMFRE Y shewed  cause  against  a  rule  for  judgment  where  a defeo- 
as  in  case  of  a  nonsuit. — ^From  the  aflSdavits  it  appeared  order^for  uuf " 
that  it  was  a  town  cause,  and  that  issue  was  joined  on  ^^.^^"n^JI^^^J'hc 
the  22nd  otJuly,  and  on  the  27th  the  defendant  applied  writ  of  Trial 
to  a  Judge  at  chambers  for  an  order  to  try  before  the  has  no  power 
sheriff.    Alderson,B.,  made  an  order  that  the  plaintiff  ^pi^PJ^^j-™! 
should  try  in  a  fortnight^  unless  a  stet  processus  was  tiffagainathia 

consent,  as  to 

agreed  to;  the  plaintiff  then  protested  against  the  order,  the  time oftriai. 
and  refused  to  draw  up  the  rule,  or  to  give  notice  of  trial.  appUeg^^^  T  ^ 
The  defendant,  however^  drew  up  the  order,  whereupon  J"?f*^^'  J|^"^ 
the  plaintiff  took  out  a  summons  for  postponing  the  time  obtains  it  on 
for  trial ;  and  upon  that  summons  a  new  order  was  made  may  draw  it  up 
by  the  Judge  at  chambers^  that  the  trial  should  take  place  ^Q^'proMr; 
on  the  Thursday  following,  the  defendant  undertaking  and  the  opposite 
to  accept  notice  of  trial  for  that  day.    No  notice  of  trials  ingit  up  himself, 
however,  was  given.     It  was  now  contended,  that   the  Mntof  iheVaity 
learned  Baron  had  no  power  to  make  the  first  order,  and  »??¥»«»  <»ocs 

'^  not  thereby 

that  this  motion  was  made  too  early  (a):   and  Butter^  make  it  opera- 
worth  V.  Crabtree  (6),  and  Harle  v.  Wilson  (c),  were  re-  him."^°*' 
lied  on  to  shew  that  a  motion  for  judgment  as  in  case  of 
a  nonsuit  cannot  be  made  till  the  next  term  after  that 

(a)  The  rule  nisi  was  obttuned      M.  &R.  519,  S.  G. 
in  Michaelmas  Term.  (c)  Ante,  Vol.  3,  p.  658. 

(6)  Ante,  Vol.  3,  p.  184  ;  1  C. 


788 


CASSa  ON  POINTS  OF  PRACTICE^  EXCH. 


1836.        in  which  issue  is  joined^  where  no  notice  of  trial  has  been 

Wright        8»^«n- 

9. 

Skinner.  »^         ,    . 

Mansel,  in  support  of  the  rule,  contended,  that  the 
3  &  4  Witt.  4,  c.  4&f  s.  17,  authorized  the  learned  Judge  to 
make  the  order ;  -and,  secondly ^  that  the  plaintiff,  by  taking 
out  a  summons  for  further  time,  had  so  far  acted  upon  the 
order  as  to  waive  his  right  to  object  to  it.  '  In  the  cases 
cited,  the  order  to  try  before  the  sheriff  had  been  obtained 
by  the  plaintiff;  here,  it  was  obtained  and  drawn  up  by 
the  defendant,  and  the  plaintiff  ought  to  have  complied 
with  the  terms  of  it  by  giving  notice  of  trial. 

Parke,  B.— I  am  of  opinion,  that  a  Judge  at  chambers 
has  no  power  to  impose  terms  upon  a  plaintiff,  when  the 
defendant  applies  for  an  order  to  try;  but  as  no  applica- 
tion was  made  by  the  plaintiff  to  set  aside  the  first  order, 
I  think  we  cannot  treat  this  motion  as  irregular.  The 
rule  must  be  discharged,  but  without  costs. 

Alderson,  B. — ^I  also  think  that  I  had  no  power  to 
make  the  order ;  the  plaintiff  therefore  applied  unneces- 
sarily for  postponing  the  time  for  trial ;  and  where  a  party 
applies  for  indulgence,  and  it  is  given  on  terms,  he  may 
act  on  it  or  not,  as  he  thinks  proper.  The  order  fcir 
further  time  therefore  goes  for  nothing,  for  the  defendant 
had  no  right  to  draw  it  up,  if  the  plaintiff  declined  to 
do  so. 

BoLiiAND  and  Gurnet,  Barons,  concurred. 

Rule  discharged,  without*costs. 


^W^.'  yZ^JL^  ^.  ^^''  ^A 
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1836. 

NuNN  r.  Curtis. 

x^AREY  obtained  a  rule  nisi  for  setting  aside  the  ap-  An  appearance 
pearance  and  subsequent  proceedings  for  irregularity,  or  pudntiffforan 
why  the  judgment  should  not  be  set  asidfe  on  payment  of  ^^^5y  ^q^V 
costs,  the  defendant  being  a  minor,  and  an  appearance  tomey,  is  irre- 

gular,  and  the 

having  been  entered  by  the  plaintiff  for  the  defendant  by  subiequent  pro- 
attorney;  judgment  was  signed  by  default,  and  the  de«  ^aet^de^ 
fendant  was  served  at  college.     Roberts  v.  Spurr  (a)  was  ^»**>«"2  ""^^ 

"  ^         \  /  even  after  a 

cited,  and  Bligh  v.  Minster  (6),  to  shew  that  common  bail  writ  of  inquiry 
cannot  be  filed  for  an  infant  by  attorney,  though  he  is  a  motion  on 
sued  with  others.  ^^I^:^ 

to  let  aside  ir- 
regular proceed* 

jKifJ^jf  shewed  cause,  and  objected  that  the  affidavit  in  ings,  maybe 
support  of  the  rule  was  made  by  the  father  of  the  infant,  ^er^or  L^attor- 
and  the  attorney  for  the  defendant;  he  contended  that  the  My,  but  it  must 

''  '  ^  ^  appear  to  be 

defendant  could  only  appear  by  guardian  or  in  person,  made  witii  tiie 
and  that  the  attorney's  affidavit  could  not  be  received.         defendant 

Lord  Abingbr,  C.  B. — I  think  that  objection  ought  not 
to  prevail  on  a  motion  of  this  description. 

Kelly  then  objected  that  it  did  not  appear  that  the 
application  was  made  on  the  defendant's  behalf,  or  by  his 
authority.     The  defendant  himself  made  no  affidavit. 

The  Court  held  this  to  be  a  good  objection,  but  gave 
leave  to  amend* 


A  fresh  affidavit  was  obtained  that  the  motion  was  with 
the  defendant's  consent,  and  that  he  approved  of  it,  but  it 
did  not  appear  that  it  was  originally  made  with  his  know- 
ledge ;  but  it  was  held  that  this  was  sufficient.    From  the 

(a)  Ante,  Vol.  3,  p.  665.      (ft)  Tidd's  Practice,  MS.  p.99  (9th  edO 
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aflSdavits  in  answer  to  the  rule,  it  appeared  that  the  action 
was  brought  for  the  price  of  a  horse,  and  for  horse  hire, 
and  was  commenced  on  the  19th  oi  November ;  and  that 
interlocutory  judgment  was  signed  on  the  9Ui  of  December^ 
a  writ  of  inquiry  executed  on  the  ISth,  and  final  judgment 
signed  early  in  January ^  and  a  forbearance  to  issue  exe* 
cution  at  the  solicitation  of  the  defendant ;  and  the  plain- 
tiff denied  all  knowledge  of  the  defendant's  infoocy.  It 
was  contended,  therefore,  that  the  proceedings  could  not 
be  treated  as  irregular,  especially  after  such  a  lapse  of 
time  and  acquiescence,  and  that  the  judgment  could  only 
be  set  aside  on  payment  of  costs:  but — 


The  Court  (after  hearing  Plati  and  Carey  in  support 
of  the  rule)  held,  that  the  fiict  of  the  defendant  livng 
at  college  ought  to  have  put  the  plaintiff  upon  inquiry ; 
and  that^  as  the  proceedings  might  be  set  aside  by  writ  of 
error,  when  the  plaintiff  would  get  no  costs,  it  was  for  the 
benefit  of  both  parties  to  interfere  on  motion^  by  setting 
aside  all  the  proceedings  subsequent  to  the  appearance, 
without  costs,  and  letting  the  defendant  in  to  defend :  but 
if  the  horse  was  delivered  up  in  a  fortnight,  it  was  agreed 
that  a  stet  processus  should  be  entered,  without  costs. 

Rule  absolute. 


Woodcock  r.  Kilby,  Clerk. 

Upon  bailable     ^OHN  JER  VIS  obtained  a  rule  nisi  for  setting  aside  ft 
procew  against    decUration  with  costs  for  irregularity,  the  affidavit  of  debt 

two,  a  declara-  o  .^ » 

tion  against  one   and  oopios  being  against  two,  and  the  decUration  against 
"  /^er^notice     One  Only.    The  declaration  was  delivered  oil  the  144h  of 

given  of  an  ir- 
regularity  in  de- 
claring, which  was  denied  by  the  other  side,  a  suminona  to  set  aside  proceedings  was  taken  oa^ 
but  a  Judge  at  chambers  refused  to  make  an  order,  or  to  allow  time  till  the  term  to  move;  and  tbe 
defendant's  attorney,  to  prevent  judgment,  applied  frequently  for  time  to  plead,  which  was  ooo- 
sented  to: — Held,  that  it  was  not  too  late  in  the  next  term  to  move  to  set  aside  the  prooeedingi 
with  costs,  for^  he  sMdc  irregularity  for  which  the  summom  was  taken  out. 
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December^  when  notice  of  the  irregularity  was  given,  but  1836* 
the  plaintiff's  attorney  insisted  that  he  was  right  On  the 
I9th  a  aummons  was  taken  out  to  set  aside  the  declaration 
for  irreguhirity  with  costs,  which  was  heard  befinre  Mr« 
Baion  Gwmey  on  the  32nd,  who  refused  to  make  an  order, 
or  to  allow  time  to  move  the  Court  in  the  next  term ;  but 
the  plaintiff's  attorney  consented  to  allow  a  week's  time  to 
plead.  On  the  30th  of  December  further  time  was  ap- 
ptied  for,  and  a  week's  time  was  offered,  on  the  defendant's 
attorney  agreeing  not  to  move  the  Court;  but  this  was 
objected  to,  and  time  was  given  unconditionally*  An- 
other order  for  further  time  was  also  made  by  Gumey^ 
B.,  ^'without  prejudice  to  the  plaintiff's  right  to  avail 
himself  of  the  objection  to  the  defendant's  application  on 
the  ground  of  waiver^  by  taking  time  to  plead."  It  was 
sworn  that  time  was  obtained  merely  tO  prevent  judgment 
being  signed* 

John  Bayley  shewed  cause,  and  contended  that  the 
declaration  was  regular,  and  cited  Coldwell  v.  Blake  (a) ; 
and,  secandtyt  that  the  application  was  too  late^  after  such 
a  lapse  of  time;  and  that  the  defendant,  by  accepting  time 
to  plead  so  frequently,  mus^  be  considered  as  having 
waived  his  right  to  take  advantage  of  a  mere  irregularity. 

JohnJerviSt  conirit,  cited  Carson  v.  Dowding  (6),  where 
it  was  held  by  Liiiledale,  J.,  that,  upon  a  capicu  against 
two,  a  declaration  against  one  is  irregular;  and  he  distin- 
guished Coldwell  V.  Blake  as  being  a  case  of  serviceable 
process,  between  which  and  bailable  process  a  difierent 
rule  had  always  prevailed.  He  contended  that,  as  the  de- 
fendant had  done  all  he  could  to  reserve  his  right,  and  only 
took  time  to  prevent  judgment,  there  had  been  no  waiver. 

(a)  3  D.F.  C.  656;  2  C.  M.  &R.  249. 
{h)  4  D.  P.  C.  297. 
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TAe  Court  (a)  heldi  that  the  proceedings  were  clearlj 
irregular;  and  that,  as  notice  had  been  giTen  of  the  irre- 
gularity,  and  all  the  tune  obtained  was  before  term,  which 
was  the  earliest  opportunity  the  defendant  had  had  of 
moving  the  Court,  the  defendant  was  not  precluded  from 
applying,  either  by  the  lapse  of  time  or  by  waiver. 


Rule  absolute* 


(a)  Lord  Abinger,  C.  B.,  Parke,  Bolland,  and  Guroey,  Barons. 


In  indebUaiut 
auunptit  for 
goodf  sold  and 
delivered,  it  if 
no  plea  that  the 
sale  and  deli- 
very were  in 
punuance  of  a 
contract,  which 
it  wai  agreed 
should  be 
wholly  reednd- 
ed. 


Edwards  v.  Chapman. 

Assumpsit  for  200/.  for  goods  sold  and  delivered, 
200/.  for  money  paid,  &c. 

Plea — As  to  the  price  and  value  of  850  pair  of  trim- 
mings^ parcel  of  the  said  goods  in  the  said  declaration 
mentioned,  to  wit,  the  sum  of  180/*  IS^*^  parcel  of  the 
sum  of  200/.  in  the  said  declaration  first  above  mentioned, 
the  defendant  says  that  the  plaintiff  ought  not  to  maintain 
his  aforesaid  action  thereof  against  him,  because  he  says 
that  the  said  goods,  parcel  &c.,  were  sold  and  delivered 
by  the  plaintiff  to  the  defendant  in  pursuance  of  a  certain 
contract  before  then  made  between  the  plaintiff  and  the 
defendant ;  and  that  afterwards  and  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  1st  day  of  June,  a.d.  18S5, 
it  was  agreed  between  the  plaintiff  and  the  defendant  that 
the  said  contract  should  be  wholly  rescinded  and  annulled, 
and  the  same  was  then  wholly  rescinded  and  annulled  ac- 
cordingly; and  this  the  defendant  is  ready  to  verify; 
wherefore  he  prays  judgment  if  the  plaintiff  ought  to  main- 
tain his  aforesaid  action  thereof  against  him. 

General  demurrer  and  joinder. 

The  ground  of  demurrer  stated  in  the  margin  was  as 
follows :  *'  The  plaintiff  contends,  that,  no  written  contract 


i 
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being  mentioned  in  the  declaration^  the  rescinding  of  it  is        1836. 
no  defence." 


Cawting,  for  the  demurrer. — The  plea  is  no  answer  to 
the;  declaration.  The  declaration  is  for  goods  sold  and 
dellTcred  to  the  defendant,  who  does  not  deny  that  he  has 
the  goods,  but  says  that  the  original  contract  is  at  an  end. 
Even  if  the  original  contract  were  rescindedi  the  plaintiff 
would  be  entitled  to  recover  on  a  quemtum  meruit.  Col^ 
bum  T.  Planchi  (a). 

R.  F.  BichardSy  cofUrh. — The  plea  alleges  that  the 
goods  were  sold  under  a  contract,  which  the  demurrer 
admits,  and  also  that  the  contract  was  mutually  put  an 
end  to. 

Parkb,  B. — The  delivery  of  the  goods  raises  a  duty. 
It  cannot  be  assumed  that  the  contract  was  in  respect  of 
any  other  goods  than  those  delivered.  A  contract,  whilst 
it  is  existing,  may  be  rescinded ;  but,  after  a  part  perform- 
ance, it  cannot  be  got  rid  of  without  accord  and  satis- 
faction. 

Lord  Abinger,  C.  B.,  Bollamd  and  Gurney,  Barons, 
concurred. 

Judgment  for  the  plaintiflT. 

{a)  ]  Moore  &  Scott,  51. 


Edwards 
Chapman. 


HoDOEs  V.  Gray. 

V/OVENANT. — The  declaration,  after  setting  out  a  ia  covenant  to 
deed  of  partnership  between  the  plaintiff  and  defendant,  ^be  carried  on 

in  8  certain 
•hop,  a  breach  that  defendant  improperly  shut  up  the  shop  is  sufflcienti  without  alleging  that 
the  shop  was  shut  up  ar  unreasonable  or  improper  times. 
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1836.  as  druggists,  by  which  it  was^  amongst  other  things*  mu- 
tually covenanted  between  them  that  the  business  should 
be  carried  on  in  certun  (specified)  premises,  or  in  such 
other  house  as  they  should  mutmdly  decide  on,  and  that 
the  defendant  should  diligently  employ  Jiimsdf  in  llie 
bushiess,  and  carry  it  on  to  the  greatest  benefit,  all^^ 
as  a  breach,  that  the  defendant  would  not  suffer  or  permit 
the  business  to  be  carried  on  at  the  premises  agreed  upon, 
and  wrongfiilly  and  improperly  closed  and  shut  up  the 
shop  for  three  days,  and  hindered  the  plaintiff  and  cus- 
tomers from  entering  during  that  time,  and  thereby  ob- 
structed the  trade,  &c*  The  defendant  demurred  specially 
that  it  did  not  appear  that  the  shop  was  closed  at  un- 
reasonable or  improper  times;  that  it  was  not  shewn  how 
he  hindered  the  plamtiff  and*  customers  from  coming  in 
and  getting  medicines ;  and  that  it  did  not  appear  from 
the  deed  that  the  plaintiff  was  not  at  liberty  to  shut  up  the 
shop  at  such  time  as  he  thought  fit ;  and  that  the  fareack 
was  too.  general,  &c. 

Huntfrey  supported  the  demurrer. 

Per  Curiam. — The  breach  is  sufficiently  certain. 

Judgment  for  the  plaintiff. 


Bull  v.  Turner. 

Money  deposit-  J^  HIS  was  a  rule  which  had  been  obtained  by  Afansel, 
pen^n,'m^vL  ^^^^^S  ^^  ^^^  plaintiff  to  shew  cause  why  money  deposited 
of  spedai  bail,     in  lieu  of  bail  should  not  be  paid  out  to  Ann  Turner,  one 

cannot  be  got  . 

back  byappUca-  of  the  bail,  or  the  defendant.  On  cause  being  shewn,  it  ap-^ 
c^uiton*the  P^ared  from  the  affidavits  on  both  sides,  that  Ann  Turner 
rendcri  *****  it      ***^^8  ^^^^  applied  to  by  the  defendant  to  become  bail 

must  remain  in 

Court  to  abide  the  event. 
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above,  she  had  agreed  to  deposit  the  amount  of  the  debt  1836. 
claimed,  with  the  usual  sum  for  costs,  in  a  banker's  handa, 
which  sum  was  accordingly  paid  in  in  lieu  of  bail.  In 
Januarif  the  defendant  rendered  in  discharge  of  his  bail, 
but  judgment  had  been  previously  obtained  by  the  plain- 
tiff, and  the  costs  had  been  taxed  before  the  motion  was 
made.  It  was  contended,  in  support  of  the  rule,  that, 
though  the  deposit  was  not  made  precisely  according  to 
the  terms  of  the  7  &  8  Geo*  4,  c.  71,  s.  8,  which  applies 
to  defendants,  the  words  being,  **  that  the  defendant  may 
make  a  deposit  in  lieu  of  special  bail,'*  and  *'  that  the 
money  so  deposited  shall,  by  order  of  the  Court,  be  repaid 
to  the  defendant/'  yet  that  this  was  a  case  within  the 
equity  of  the  statute ;  that  where  bail  are  put  in,  they 
may,  at  any  time  before  the  defendant  is  charged  in  exe- 
cution, render  him  in  their  discharge,  so  as  wholly  to 
exonerate  themselves;  and  that  here  the  defendant  had 
been  duly  rendered,  and  notice  given  before  the  defendant 
was  charged  in  execution ;  and  that  the  reason  which  in- 
duced the  Courts  to  allow  bail  to  render  a  defendant  in 
their  own  discharge,  where  they  had  entered  into  the  usual 
recognisance,  applied  equally  to  the  case  of  bail  who  had 
deposited  money  in  her  own  name  as  bail  (for  the  defen- 
dant). 

Parke,  B. — How  can  it  be  done  except  undev  the  st** 
tute? 

Mansel  referred  to  Nunn  v.  PaweU  (a),  and  cited  TidcFs 
Practice  (b),  where  the  Court  of  Common  Pleas  allowed 
money  paid  into  Court  by  a  third  person  in  lieu  of  bail  to 
the  sheriff,  to  be  repaid  to  that  person  on  the  defendant 
rendering*  The  words  of  the  48  Geo.  3  are  very  similar 
to  those  of  the  7  &  8  Geo.  4,  *'  that  the  money  so  deposited 

(a)  1  Smith's  Reports,  p.  13.  (b)  Page  228,  9tb  edit. 
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1836.        shall,  upon  bail  being  duly  put  in,  be  ordered  to  be  repaid 
Bull         ^^  ^^^  dtfendont^  on  motion  for  that  purpose." 


TORNBR. 


Parke,  B. — ;In  that  case  the  money  was  paid  to  the 
sheriff;  here  it  was  paid  in  in  lieu  of  special  bail,  to  abide 
the  event  of  the  suit.  When  the  money  is  once  in  Court, 
I  think  it  must  stay  there  till  judgment  is  satisfied.  IC 
bail  pay  in  money  in  lieu  of  the  defendant,  they  can  only 
get  it  back  in  case  the  defendant  succeeds. 

Lord  AaiMaBR,  C.  B.,  Alderson  and  Gurnet,  Barons, 

concurred. 

Rule  discharged,  with  costs. 


The  Honourable  R.  G.  Quin  and  Amelia  his  Wife 

V.  William  King. 

In  debt  on  a  X  HIS  was  an  action  of  debt  on  bond  given  by  the  defen- 
^'f^;'^^^^^"*  dant  to  the  plaintiff  Amelia  before  her  marriage  with  the 
noney,  and  also  other  plaintiff,  in  the  penal  sum  of  5600/.,  conditioned  to 

for  performing  ^ 

covenants  in  an  pay  to  Amelia  2800/.,  with  interest  at  5  per  cenL,  on  or 
decUration,  af-  hefore  the  I4th  of  Februartf,  1814,  according  to  and  in 
tcr  setting  out     ^h^  fyH  performance  and  discharire  of  the  proviso  or  con- 

the  condition,  ^  ^  *  o  r 

alleged  a  breach  dition  mentioned  in  a  certain  conditional  surrender,  bear- 

mentofthemo-  hig  cven  date  with  the  said  writing  obligatory,  (whereby 

fe7dan^piea*ded  ^"®  Thomas  King  did  duly  before  the  said  intermarriage 

noil  ut  factum:  surrender  to  the  use  of  the  said  Amelia  certain  lands  and 

—/feU,  that  .  -       ,  .  1  t  .J 

upon  this  issue  premiscs,  for  better  securing  payment  to  her  the  said 
«i^iim  was  suffl^.  Amelia  of  the  said  sum  of  ^QOL  and  interest  as  aforesaid), 
dent  to  warrant  ^^^^  jjgQ  y^^\  ^^^  tyyjy  ^^  observc,  perform,  fulfil,  and 

sessing  the  da-  keep  all  and  singular  the  covenants,  grants,  articles,  and 
™  c»ise  may  Conditions  and  agreements  whatsoever  which  on  his  and 
firaUnstence  in  ^^^  parts  and  behalfs  were  or  ought  to  be  observed,  per- 
the  Btchequtr.    formed,  fulfilled  and  kept,  comprised  and  mentioned  in 

the  said  recited  indenture,  and  that  in  all  things  according 
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to  the  true  intent  and  meaning  thereof,  &c.  The  declara*  1836. 
tion  then  averred,  that  the  said  proviso  or  condition  so 
referred  to  as  aforesaid,  in  the  said  condition  to  the  said 
writing  obligatory,  as  being  mentioned  in  the  said  con* 
ditional  surrender,  was  and  is  a  certain  proviso  or  condition 
whereby  it  was  provided  that  if  the  said  Thonuu  Khg, 
his  heirs,  executors,  and  administrators,  did  and  should 
well  and  truly  pay,  or  cause  to  be  paid  to  tl)e  said  Amelia^ 
her  executors,  administrators,  and  assigns,  the  full  and 
just  sum  of  2800^  of  lawful  money  of  Great  Britain,  with 
interest  for  the  same  after  the  rate  of  5  per  cent,  per 
annum^  on  the  said  1 4th  of  February ^  and  that  without 
making  any  deduction  or  abatement  thereout  whatsoever^ 
then  that  the  said  conditional  surrender,  and  every  estate^ 
matter,  and  thing  in  the  said  conditional  surrender  before 
contained,  should  cease,  determine,  and  be  utterly  void, 
any  thing  thereinbefore  contained  to  the  contrary,  theireof 
in  anywise  notwithstanding,  otherwise  to  be  and  remain 
in.  full,  force  and  effect,  &c.    Averment,  that  the  said 

9 

Thomas  King,  his  heirs,  executors,  administrators,  or  as- 
signs^ did  not  pay  the  said  sum  of  28002.  to  the  said  Amelia 
before  the  said  marriage,  or  to  the  said  plaintiffs  after  the 
said  marriage,  on  or  before  the  said  14th  of  February, 
which  day  elapsed  before  the  commencement  of  this  suit, 
but  therein,  failed  and  made  default,  whereby  the  said 
writing  obligatory  became  and  was  forfeited;  and  that  the 
sum  of  28002.  is  still  wholly  due  and  unpaid  to  the  plain- 
tiffs, whereby  &c.,  to  the  plaintiffs'  damage  of  10/. 

Plea — non  est  factum. 

At  the  trial  before  Alderson,  B.,  the  jury  asseseed  the 
damages  at  2S70A 

Bayley  now  moTed  to  set  aside  the  assessment  of  da- 
mages, upon  an  objection  taken  at  the  trial,  that  the  award 
of  the  venire  upon  the  record  was  merely  to  try  the  issue, 

VOL.  lY.  c  c  c  n.  p.  €• 


738  CASES  ON  POINTS  OF  PRACTICB|  EXCH. 

1836.  and  not  to  assess  the  damages.  An  amendment  had  been 
applied  for  at  Nisi  Prius,  but  the  learned  Judge  declined 
to  amend,  as  the  jury  had  already  given  then:  verdict  be- 
fore the  mistake  was  discovered. 

Addison  proposed  to  shew  cause  in  the  first  instance, 
which  Bayley  objected  to,  as  being  contrary  to  the  practice 
of  this  Court ;  but  the  Court  (after  referring  to  the  offi- 
cers) held  that  it  might  be  done.  The  discussion  turned 
upon  the  form  of  the  declaration  and  the  effect  of  the 
plea,  Addison  contending  that  the  fact  of  the  money  be- 
ing due  was  admitted  by  the  plea ;  and  that,  as  the  statute 
of  8  &  9  WUL  3,  c.  1 1,  s.  8,  makes  it  obligatory  upon  the 
jury  to  assess  the  damages  where  the  breach  is  assigned 
in  the  declaration,  the  jury  had  only  done  what  they  were 
required,  and  a  particular  form  of  venire  was  unnecessary. 
It  was  also  contended,  that,  though  th^  condition  was  for 
the  performance  of  covenants  as  well  as  the  payment  of 
money,  yet,  as  a  breach  was  only  assigned  for  the  non- 
payment of  the  money,  no  assessment  of  damages  was  ne- 
cessary, as  it  was  merely  matter  of  calculation ;  and  Aftir- 
ray  v.  Lord  How  {a)  was  referred  to,  where  it  was  held, 
that  a  post-obit  bond  was  not  within  the  act.  Lastly,  it 
was  said,  that,  the  objection  being  on  record,  the  defen^ 
dant  might  bring  a  writ  of  error.  Gainsford  v.  GriffUh{b\ 
and  Roberts  v.  Harriett  {c\  were  also  referred  to. 

Bayley^  in  support  of  the  rule,  contended  that  it  was 
necessary  to  assign  a  breach,  and  that  the  proper  way 
would  have  been  by  suggestion^  as  was  done  in  Ethersey 
V.  Jack$on{d)\  and  it  was  there  considered  to  be  neoes^ 
sary  to  do  so,  after  a  plea  of  non  est  factum;  that  here 
there  was  no  issne  on  the  breach,  and  that  the  constant 

(a)  2  B.  &  C.  82 ;   3  D.  &  R.  (c)  2  Saund.  187  a,  note  (2). 

278,  S.  C.  (rf)  8  T.  R.  265. 

{h)  1  Saund.  58,  note  (I). 
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praclaee  was  to  have  a  venire  iam  ad  triandum  quam     .  1836. 
ad  mqnirendum.  ^' 

V. 

The  Court  said  that  they  wished  a  search  should  be 
made  for  authorities, 

Addison  afterwards  referred  the  Court  to  Parkine  v. 
Hawk$haw(a) ;  and  oii  a  subsequent  day  judgment  was 
given  by 

Parke,  B. — After  stating  the  pleadings,  his  Lordshipi 
proceeded  thus : — It  was  objected  that  the  plaintiff  could 
not  proceed  to  recover  damages  without  a  special  award 
of  venire  to  assess  the  damages^  as  well  as  to  try  the  issue. 
The  questionr  turns  upon  the  construction  of  the  statute  of 
8  &  9  WiU.  S,  c.  11,  8.  8^  which  provides  that  in  ac- 
tions on  bonds,  oir  on  any  penal  sum  for  non-performance 
of  covenants  in  an  indenture,  &c.,  the  plaintiff  may  assign 
as  many  breaches  as  he  shall  think  fit;  and  the  jury,  upon 
the  trial  of  such  action,  diall  and  may  assess  hot  only  such 
damages  and  costs  of  suit  as  have  heretofore  been  usually 
done  in  such  cases,  but  also  damages  for  such  of  the  said 
breaches  so  to  be  assigned  as  the  plaintiff,  upon  the  trial 
of  the  issues,  shall  prove  to  have  been  broken ;  and  that, 
if  judgment  be  given  for  the  plaintiff  on  demurrer,  or  by 
confession  or  mhil  dicit,  the  plaintiff  upon  the  roll  may 
suggest  as  many  breaches  of  the  covenants  as  he  shall 
t^ink  fit ;  upon  which  shall  issue  a  writ  to  the  sheriff  to 
summon  a  jury  &c.,  to  inquire  into  the  truth  of  every 
one  of  those  breaches,  and  to  assess  the  damages  which 
the  plaintiff  shall  have  sustained  thereby.  So  that  there 
are  two  classes  of  cases  contemplated  by  the  statute— one 
in  which  breaches  may  be  assigned  in  the  declaration,  the 
other  in  which  they  may  be  suggested  on  the  roll :  if  they 
are  assigned,  the  jury  may  assess  the  damages  without  a 

(a)  2  Stark.  N.  P.  C.  38 
cc2 
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1836.  special  venire ;  but  where  they  are  suggested  (as  on  de- 
murrer) there  ought  to  be  a  special  venire  to  enable  them 
to  do  so.  There  appears  to  be  no  authority  but  the  one 
which  has  been  referred  to,  of  Parkins  ▼•  HawJcMhaw  (a)» 
where  the  very  point  was  in  question,  and  Lord  Tenier" 
den  held  that  the  jury  might  assess  the  damages  without  a 
special  venire  where  a  breach  was  assigned  in  the  declara- 
tion; and  his  Lordship  said,  that  he  recollected  a  case  on 
the  Western  Circuit,  where  it  was  so  held,  and  that  he  also 
thought  that  that  form  of  the  record  was  correct.  Upon 
that  authority  this  rule  must  be  discharged. 


Rule  discharged. 


(a)  2  Stark.  Rep.  381. 


Day  v.  Day. 

Semhu,  that       -^'  ^*  WILLIAMS  moved  for  judgment  as  in  case  of  a 
judgment  u  in   nonsuit— Issuc  was  joined  on  the  14th  of  January,  1835, 

case  of  a  non«-  ^         ^  •'  ^  u*  9 

suit  cannot  be  notico  given  of  trial  before  the  sheriff  of  Worcestershire  for 

a  plaintiff  who  the  12th  of  February,  on  which  day  the  trial  took  place, 

Wi  cBuwe*to  *"  *"^  afterwards  a  motion  for  a  new  trial,  which  was  made 

trial,  though  it  absolutc  ou  the  9th  of  May  following ;  and  no  notice  of 

took  place  be-    '.,,,,  .  .  ^  ®' 

fore  the  sheriff,  trial  had  been  since  given. 

under  the  Writ 
of  Trial  Act, 

and  that  the  ^ARKK,  B. — If  the  cause  had  been  tried  at  the  assizes, 

proper  course  li 

to  get  a  Judge's  you  could  not  havc  movcd. 

order  for  trying 
the  cause  by 

proviso.  Alderson,  B. — ^Why  cannot  you  take  the  cause  down 

by  proviso?    If  there  is  any  doubt  about  that,  you  can 
move  to  discharge  the  order  for  a  trial  before  the  sheriff.  ' 

Rule  refused. 
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WiUiams  (on  a  subsequent  day)  renewed  the  applica* 
tion,  and  admitted  that  in  a  common  case  he  must  have 
taken  down  the  cause  by  proviso,  but  contended  that  the 
rule  which  was  adopted  in  construing  the  14  Geo*  2,  c.  IT, 
that  a  plaintiff,  after  having  once  tried  his  cause,  cannot 
afterwards  be  compelled  to  go  on,  was  a  very  inconvenient 
practice,  and  did  not  necessarily  apply  to  actions  tried  be- 
fore the  sheriff  under  the  Writ  of  Trial  Act ;  that  the  act 
of  14  Geo.  2  was  so  construed  with  reference  to  the  then 
practice ;  but  upon  writs  of  trial  the  practice  was  now 
altered,  and  it  had  not  yet  been  determined  that  the  de- 
fendant can  in  such  case  try  by  proviso. 

Lord  Abinger,  C.  B. — I  see  no  reason  for  laying  down 
a  different  rule.  It  may  be  a  question  whether  the  act 
applies  at  all ;  if  it  does,  is  it  the  practice  that  the  plain- 
tiff must  take  his  cause  down  to  trial  a  second  time  ? 

Parke,  B. — If  the  act  applies,  the  question  is,  whether, 
by  analogy,  you  cannot  take  the  cause  down  by  proviso. 

The  Court  granted  a  rule  nisi,  but  recommended  that 
an  application  should  be  made  to  a  Judge  at  chambers. 

The  rule  was  not  afterwards  mentioned. 


1836. 


Wright  v.  Skinner. 

fxALE  moved  for  a  new  trial  in  this  action,  which  was  where  id  an 
brought  in  debt  to  recover  the  amount  of  a  bill  of  costs  action  of  debt, 

/•    i^^       1   .     •/¥»  <•  "*  agreement 

of  the  plamtiff  as  attorney  for  the  defendant.  The  de-  ^  accept  5i.  in 
fendant  pleaded  that  he  was  never  indebted.  At  the  the  debt  wm^ 
trial  before  the  under-sheriff  of  Middle$ex,  the  defence  f^"" "°  ^"^^ 

'  aence  upon  tlie 

«  plea  of  never 

indebted,  the 
plaintiflf  being  allowed  to  take  a  verdict  for  nominal  damages,  a  new  trial  was  refused. 
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was^  that  a  sum  of  5/.  had  been  paid  to  the  plaintiff 
in  full  discharge  ;  the  under-sheriff  told  the  jury,  that,  as 
there  was  no  plea  of  payment,  the  verdict  must  be  for  the 
plaintiff,  either  for  the  fiill  amount,  or  for  nominal 
damages.  The  jury  found  for  the  plaintiff — damages  one 
farthing.  It  was  now  contended  that  the  evidence  was 
improperly  received. 

Parke,  B. — Cousins  v.  Pcuidon  (a)  is  an  authority 
that  in  an  action  for  goods  sold  evidence  in  reduction  of 
damages  may  be  received  under  a  plea  of  the  general 
issue. 

Gale. — ^No  case  has  decided  that  payment  may  be  given 
in  evidence  in  reduction  of  damages,  except  Shirley  v. 
Jacobs  (b),  which  was  not  correctly  decided;  but  this 
case  goes  further,  because  an  agreement  was  allowed  to 
be  given  in  evidence. 

Parke,  B. — It  does  not  appear  by  the  under-sheriff's 
notes  that  any  objection  was  made  to  the  receipt  of  this 
evidence;  on  the  contrary  it  appears  to  have  been  ad- 
mitted that  61.  had  been  paid,  but  that  the  plaintiff 
ascribed  it  to  another  account  As  the  under-sheriff  has 
ruled  according  to  the  decision  of  the  Court  of  Commam 
Pleas,  and  Lord  Denman  in  the  King's  Bench  has  also 
ruled  the  same  at  Nisi  Prius,  I  think  this  rule  must  be 
refused. 

Alderson,  B. — I  am  of  the  same  opinion.  It  is  not 
alleged  that  the  plaintiff  was  taken  by  surprise. 

Gurney,  B.,  concurred. 

Rule  refused  (c). 

(fl)  Ante,  p.  488.  a  recent  case  of  Rkhartbon  ▼.  Ro' 

(b)  Ante,  p.  136.  berts,   before  Lord  Abbger,    at 

(c)  A  similar  question  arose  in      Nisi  Prius,  where,  in  order  to  re- 
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duce  the  damagefi  evideDce  was  the  damages  by  the  sum  of  50/.,         1836. 

tendered  of  the  payment  of  501.  and  relief  upon  Shirley  v.  Jacobs. 

dnce  the  action  was  commenced.  After  cause  shewn  in  Easter  Term, 

by  producini(  a  receipt  signed  by  the  rule  was  made  absolute ;  but 

the  plaintiff  and  his  wife  for  that  there  were  special  circumstances 

sum;  but  his  lordship  refused  to  in  the  case.    See,  also,  Lediard  v. 

receive  it.    Steer,  in  this  term,  Boucher,  7Car.  &P.  1. 
obtained    a    rule   for   reducing 


Sard  v.  Rhodes* 

Assumpsit  agalnet  the  defendant  as  acceptor  of  a  a  plea  to  an 
bill  of  exchange  for  481.  drawn  by  G.  Parish,  and  by  him  ^exchw^'^fcr 
indorsed  to  the  plaintiff.  ^^  by  an  in- 

donee  againat 

Plea — That  the  defendant  accepted  the  said  bill  for  the  the  loceptor, 
accommodation  o£  Parish,  and  that  there  never  was  any  uu  became  due, 
consideration  or  value  for  such  acceptance,  or  for  the  de-  ^^  ^^^, . 

^  '  gave  the  plain- 

fendant's  payment  of  the  billf  or  any  part  of  the  amount  tiffhiipiomis* 

thereof,  whereof  the  plaintiff  had  notice;  and  that,  after  44/.,iniuU 

the  bill  became  duCi  and  before  the  commencement  of  this  ^^^f!|^in"^ 

Buit,  to  wit.  on  &C.,  Parish  made  his  promissory  note  in  ,tiffa<xeptedit 

'  '^  ;..«."*  satiifiMjtioD, 

writingf  and  thereby  prombed  to  pay   to  the  plaintiff  or  ii  a  good  on- 
order,  44/.,  dirers,  to  wit,  six  weeks  after  date,  and  then  action;  and  a 
delivered  the  said  note  to  the  plaintiff,  in  fiiU  satisfaction  ^"^^''^'^ 
and  discharge  of  the  said  bill  and  the  said  cause  of  action  not  piid  when 
in  the  said  first  count  mentioned,  and  the  plaintiff  then  demuner. 
accepted  and  received  the  said  note  in  fiill  satisfaction 
and  discharge  of  the  said  bifl. 

Replication — ^That  although  true  it  is  that  the  said 
Parish  did  make  and  deliver  to  the  plaintiff  the  said  promis- 
sory note  in  that  plea  mentioned,  in  full  satisfaction  and  dis- 
charge of  the  said  biQ  and  the  said  cause  of  action  in  the 
said  first  count  mentioned,  yet  the  plaintiff  avers  that  the 
said  promissory  note  became  due  and  payable,  according 
to  the  tenor  and  effect  thereof,  at  a  daylong  since  elapsed, 
to  wit,  &c. ;  and  that  the  said  promissory  note  still  remains 
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1836.        in  the  hands  of  the  plamtiff  wholly  unpaid   and  up- 
satisfied. 

Demurrer^  assigning  for  causes,  that  the  replication  at- 
tempts to  put  in  issue  an  immaterial  matter;  tfaat^  as  it  is 
admitted  that  the  note  was  taken  absolutely  in  satisfaction 
and  in  discbarge  of  the  said  cause  of  action  in  the  first 
count  mentioned,  the  defendant's  liability  on  the  bill  could 
not  revive  upon  the  dishonour  of  the  note ;  and  also  that 
it  is  not  alleged  in  the  replication  that  the  note  became 
due  or  was  dishonoured  before  the  commencement  of  this 
suit,  or  was  then  in  the  plaintiflP's  hands^  or  that  Parish 
was  ever  requested  to  pay  the  same,  or  that  the  same  was 
presented  for  payment,  or  that  the  defendant  had  any 
notice  of  its  non-payment,  or  was,  after  the  dishonour  of 
said  note,  requested  to  pay  the  amount  of  the  said  bill. 
Joinder  in  demurrer. 

Thesiger  (with  whom  was  Shaw)  was  stopped  by  the 
Court. 

Tyndale  objected  to  the  plea* — ^The  note  is  given  by  a 
third  person,  and  not  by  the  defendant  The  agreement 
was  only  executory,  and,  though  the  plaintiff's  remedy  was 
suspended,  it  was  liable  to  be  revived  upon  the  note  being 
dishonoured. 

Lord  Abinger,  C.  B. — The  plea  is  a  good  plea  in 
accord  and  satisfaction,  founded  upon  a  sufficient  consider- 
ation. The  replication  admits  that  the  note  was  ac- 
cepted in  satisfaction.  Satisfaction  given  by  any  party  is 
sufficient  The  note  appears  to  have  been  treated  as  a 
collateral  security,  when  it  was  not;  but  the  plaintiff  may 
have  leave  to  amend,  on  payment  of  costs. 

Parke,  B.— The  note  is  given  for  more  money  than  the 
original  bill,  and  the  plaintiff  has  his  remedy  upon  it. 
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The  plaintiff  may  amend  and  take  issue  on  the  note  be-        1836. 
ing  accepted  in  accord  and  satisfaction. 

Leave  to  amend. 


Wright  v.  Skinner. 

X  HIS  was  an  action  of  debt  by  an  attorney  for  a  bill  of  An  attorney 
feesi  but  the  plaintiff  did  not  describe  himself  as  an  at-  hedoes'not  ' 
tomey.    Non  assumpsit  was  pleadedi  and  the  plaintiff  ^JjJ^^^J^^ 
obtained  a  verdict  for  a  farthing  damages.  on  the  racord, 

does  not,  since 
the  Uniformity 

C.  C.Jones  thereupon  moved  for  a  rule  nisi  to  enter  a  sug-  tosehbpriviiMe 
gestion  on  the  roll  to  entitle  the  defendant  to  costs,  under  of  suing  in  the 

superior  Conrts, 

the  Middlesex  Court  of  Requests  Act,  2S  Geo.  Z,  c.  33,  or  subject  him- 
the  defendant  being  resident  within  the  jurisdiction  of  ^^qq  of\!^rt 
that  Court.  He  relied  upon  Parker  v.  Vaughan  (a),  Tagg  jf^*^""^ 
V.  Madan  (b),  and  Bum  v.  Pasmore  {c),  where  it  was  held, 
that  an  attorney  suing  as  a  common  person  loses  his  pri- 
vilege,  and  is  liable  to  costs  as  other  persons.    In  a  late 
casCi  in  the  King's  Bench  Bail  Court,  of  Dyer  v.  Levi  (d), 
Littledalef  J,,  expressed  an  opinion  that  an  attorney  who 
sues  as  an  ordinary  person  loses  his  privilege.     He  con- 
tended, that  it  ought  to  appear  on  the  record  that  the 
plaintiff  is  an  attorney,  otherwise  the  Court  will  not  re- 
cognise him. 

Lord  Abinoer  said  that  the  Court  would  inquire  of 
Mr.  Justice  Littledale  respecting  the  last  case  cited,  as 
the  Uniformity  of  Process  Act  was  not  intended  to  abolish 
the  privileges  of  attorneys. 

ft 

Parke,  B.,  (on  a  subsequent  day),  delivered  the  opinion 

(fl)  2  Bos.  &  P.  29.  (c)  Ante,  Vol.  1.  p.  17- 

\h)  1  Bos.  &  P.  629.  (</)  Since  reported,  ante,  p.  630. 
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of  the  Court,  that  the  plaintiff  had  not  lo8t  his  privil 
suing  as  a  common  person.  Before  the  Uniformity  of  Pro- 
cess Act,  an  attorney  having  the  privilege  of  suing  by 
attachment  of  privilege,  was  considered  to  have  aban* 
doned  his  right  by  suing  as  a  common  person,  and  that  he 
put  himself  in  the  situation  of  an  ordinary  plaintiff;  but,  as 
he  is  obliged  by  that  act  to  sue  in  the  same  way  as  other 
persons,  he  does  not  thereby  waive  his  privilege,  except 
where  the  defendant  is  an  attorney.  In  the  case  cited,  of 
Dtfer  V.  Levi,  lAtiledale,  J.,  has  not  yet  delivered  judg- 
ment, and  intends  to  give  the  same  opinion  as  this  Court 
has  come  to  (a).     This  rule  must  therefore  be  refused. 


Rule  refused  (6). 


(a)  Ante,  p.  630. 

(6)  This  dedsion  ilppean  to 
overrnle  the  case  of  Lawless  v. 
rtfiimi,  ante,  Vol.  3,  p.  707^  which 


seems  also  at  ▼ariaace  with  Pmr^ 
hnstmy.  Woodcock,  aatc,  VoL  2, 
p.  550. 


Duke  of  Norfolk  r.  Spencer. 

An  application    JjlOGGINS  moved  for  a  $cire  facias  to  revive  a  judg- 
fora#rfr#/a«a#,  ^^^^  which  was  ten  years  old.    The  affidavit  of  the  at- 

upon  ajttfl^-  * 

tomey  stated  that  the  debt  and  costs  were  still  unpaid. 


ment  ten  yean 
old,  will  not  be 
granted  upon 
an  affidavit  of 
the  plaintiff's 
present  attor- 
ney, which 
merely  states 
that  the  debt 
and  costs  are 
still  unpaid:  it 
must  also  be 
shewn  that  he 
was  the  attor- 
ney when  the 
judgment  was  obtioned,  or  there  must  be  an  additional  affidavit  of  the  attorney  then  employed. 


Parke,  B. — ^The  affidavit  of  the  attorney  does  not  go 
far  enough.  It  should  either  state  that  he  was  the  attorney 
when  the  judgment  was  obtained,  or  there  must  be  an 
affidavit  of  the  attorney  before  employed.  The  affidavit 
must  be  amended. 

Rule  refused. 
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Thornton  v.  Whitihead. 

X  HIS  was  an  application  to  strike  out  one  of  two  counts  a  oount  ibr 
in  a  declaration,  as  bebg  in  violation  of  the  late  rules  of  „^ abofor  the 
pleading.   The  particulars  claimed  lOL  8s.  for  rent  of  cer-  J*^  ^«»  "^ 

'^  ®  *  ^  tn«  same  pw- 

tain  premises.    There  were  two  counts  in  the  declaration ;  vakn,  may  be 
one  for  double  rent  under  the  statute  (a),  and  another  nme  decfam- 
for  use  and  occupation.    A  similar  application  had  been  ^^' 
made  to  a  Judge  at  chambers,  who  had  declined  to  make 
an  order. 

John  Barley  now  renewed  the  application,  and  relied 
upon  Lawrence  ▼.  Stephens  (i),  as  applying  in  principle 
to  the  present  case.  The  two  counts  are  founded  on  the 
same  subject-matter,  which  is  the  occupation  of  the  pre* 
mises,  but  they  are  varied  in  the  mode  of  stating  it 

Parke,  B. — ^It  appears  to  me  that  these  counts  shew 
distinct  subject-matters  of  complaint ;  one  b  for  the  value 
of  the  occupation,  the  other  is  for  a  paialty  under  a  sta- 
tute. The  Court  have  since  doubted  the  propriety  of  the 
rule  granted  in  Lawrence  v.  Stephens. 

The  Court  (consisting  of  Lord  Abinoer,  C.  B.,  Parke, 
Alderson  and  Gurnby,  Barons)  expressed  a  decided 
opinion  that  these  were  two  distinct  demands,  and  that 
the  new  rules  did  not  prohibit  the  introduction  of  two 
counts  like  the  present,  and  that  neither  count  could  be 
struck  out ;  and  they  therefore  refused  the  rule. 

Rule  refused. 


(a)  11  Geo.  2,  c.  19,8.18. 


{h)  Ante,  Vol.  3,  p.  777- 
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A  writ  iodoTwd 
with  the  name 
6fthellnnofthe 
attorney  nicd 
in  carrying  on 
the  hoaineny 
aatitfie8tfael2tfa 
•ectlon  of  the 
2  Will  4,  c.  89, 
thongh  only  one 
of  them  M  alive 
and  an  attorney. 


Hartley  v.  RoDENHURsr. 

FT •  H.  WATSON  moved  to  set  aside  a  writ  for  want 
of  a  proper  indorsement  of  the  name  of  the  plaiiitiBT's  at- 
torney. The  writ  was  indorsed  '*  Blackstock,  Bunce  and 
Vincent^  Temple^  attorneys  for  the  above-named  plaintiff.** 
There  was  an  affidavit  that  Blaekstock  was  dead;  that 
Bunce  was  not  an  attorney^  but  one  of  the  Masters  of  the 
King*s  Bench;  and  that  Vincent  alone  was  carrying  on  the 
business* 


Parre^  B. — It  is  the  name  of  the  trading  firm.   I  think 
that  id  sufficient  to  satisfy  the  statute. 

Rule  refused  (a). 

(a)  See  Pickman  ▼.  CoUis,  ante.  Vol.  3,  p.  429. 


The  coats  of 

enlarging  a 
peremptory 
undertaking, 
on  account  of 
the  abaence  of 
a  material  wit- 
ncM,  most  be 
paid  by  the 
defendant,  and 
are  not  costs  in 
the  cause. 


Percival  r.  Bird. 

JSVTT  shewed  cause  against  a  rule  which  had  been 
obtained  by  Busby  for  enlarging  a  peremptory  under- 
takingi  on  account  of  the  absence  of  a  material  witness,  on 
which  account  the  record  had  been  withdrawn.  He  ob- 
jected to  it  because  of  the  lapse  of  time,  the  action 
having  been  commenced  in  ISSS,  and  the  issue  having 
been  joined  early  in  1835.  He  contended  that  it  could 
only  be  on  payment  of  costs. 

Busby,  canirdt  urged  that^  under  the  circumstances, 
the  costs  ought  to  be  costs  in  the  cause. 


Parke,  B. — Applications  to  the  favour  of  the  Court 
can  only  be  on  payment  of  costs.  These  are  not  costs  in 
the  cause. 

Rule  absolutCi  on  payment  of  costs. 
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-  Houghton  v.  Howarth. 

/3.  HUGHES  moved  for  a  dUiringaSf  on  an  afBdavit  in  order  to 
that  three  attempts  had  been  made  to  serve  the  defen-  Jrtitf"fo^*^oii- 
dant  at  his  residence  in    Cardigan  Street,  lAverpooL  appearance,  it 

must  be  shewn 

The  applicant,  on  the  second  occasion,  saw  the  wife,  and  that  the  defen- 
made  an  appointment  for  the  next  morning,  but  the  an-  or  drcums'tanoes 
swer  on  each  occasion  was,  "  Not  at  home ;"  on  the  last  ?"*^  be  stated 

from  which  it 

occasion  a  copy  was  left.  The  affidavit  further  stated,  can  be  inferred 
that  several  other  attempts  had  been  made  to  find  the  that  the  defen- 
defendant  at  home,  without  success,  and  that  it  was  be-  dantw  avoiding 

'  '  the  process  of 

lieved  he  kept  out  of  the  way  to  avoid  being  served.  tbe  Court. 

Lord  Abinobr,C.  B. — The  defendant  might  have  been 
absent  on  business  for  a  short  period. 

Parke,  B. — There  is  not  sufficient  to  shew  that  the 
defendant  was  absent  at  the  time. 

Rule  refused. 


Richmond  r.  Bowdidge. 

x^RIPPS  moved  for  a  rule  for  an  attachment,  absolute  a  rule  for  an 
in  the  first  instance,  against  an  attorney,  for  not  paying  jJl^^^thc" c^^^ 
money  pursuant  to  a  rule  of  Court,  which  had  been  ob-  than  the  non- 

.  •  '  A  payment  of 

tained  against  him  by  his  client  for  the  purpose  of  com-  money pur- 
pelling  him  to  pay  over  a  certain  debt  and  costs  which  jj^lw-**^- 
he  had  received  for  his  client,  and  which  rule  was  drawn  <?«'«'■» "  only 

nM  in  the  first 

up  in   the  last  term,  to  be  absolute  unless  cause  was  instance. 
shewn  against  it  by  the   attorney  at  chambers  within  a 
week,  there  not  being  at  the  time  sufficient  left  of  the 
ierm  to  have  the  rule  disposed  of  in  Court. 

Parke,  B. — ^The  practice  is,  not  to  grant  a  rule  absolute, 
except  for  non-payment  of  money  pursuant  to  the  Master's 
allocatur. 
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Cripps  relied  on  King  v.  Price  (a)^  where,  a  rale  nisi 
obtuned  against  an  attorney  for  not  paying  over  money 
having  been  made  absolute  by  the  Court,  without  opposi- 
tion, the  Court  afterwards  granted  a  rule  for  an  attach- 
ment absolute  in  the  first  instance.  It  also  appeared,  he 
aaidjt  that  the  client  had  been  kept  without  his  money 
for  twelve  months,  and  the  attorney  had  broken  four  ap- 
pointments which  he  had  made  for  the  purpose  of  paying 
it 


Parke,  B. — The  present  case  differs  from  the  one 
cited ;  there,  the  rule  for  payment  of  the  money  was  made 
absolute  by  the  whole  Court;  here,  it  was  made  absolute 
by  the  authority  of  a  single  Judge.  That  case  is  a  solitary 
instance  of  a  departure  from  the  general  rule ;  and  the 
Court  are  of  opinion  that  it  ooght  not  to  be  extended. 
The  rule  will  be  only  to  shew  cause. 


Rule  to  shew  cause. 


(a)  I  Price,  341. 


Isaac  t?.  Farrar. 

Wh«re,  in<u  ASSUMPSIT  on  a  promissory  note  dated  April  29, 
^Tdl^lL^the  1885,  whereby  the  defendant  promised  to  pay  to  his  own 
breach, and ooiy  order  250/.,  foF  value  received,  three  months  after  date; 

alleges  a  num-  '  .  '  ' 

berof  facu,  at    and  by  the  defendant  indorsed  to  one  H.  R.,  who  indorsed 

matter  of  excuse,    ,  i   •     ./*> 

therepUcatkmof  it  tO  the  plaintiff. 

pro'per.    "  -P'^^ — That  before  the  making  by  him  of  the  said  pro- 

tion^on  a**ro-*"  ^^^sory  notc,  to  wit,  on  the  15th  day  o{  April,  1885,  a  cer* 
miasoryDote,bj    tain  advertisement  had  been  and  was  inserted  in  a  certain 

an  indorsee 
against  the 
maker,  the 

defendant  pleaded,  that  an  advertisement  appeared  in  a  newspaper,  offeiing  loans  of  money  at  low 
interest,  and  that  the  defendant,  being  in  want  of  a  loan,  was  induced,  by  the  lalse  representations 
of  the  individuals  to  whom  he  appRed,  to  dimw  that  and  otiier  promissory  notes,  for  which  he 
never  had  any  consideration ;  and  tliat  all  the  parties  to  the  bill  were  acquainted  with  these 
circumstances;— '/feM,  upon  special  demurrer,  that  dt  h^ttriA  was  a  proper  re^ication  to  this  plea. 
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newspaper,  to  wit,  the  Morning  Herald,  to  the  tenor  and  1836. 
effect  following,  (that  ia  to  say) :  ''  Money  to  lend,  upon 
personal  security— Noblemen,  clergymen,  and  persons  of 
responsibility  requiring  the  temporary  adrance  of  money,; 
ean  be  immediately  accommodated  with  loans  to  any  amount, 
at  a  very  low  rate  of  interest  Application  to  be  made  in 
the  first  instance  in  writing,  addressed  to  Mr.  Anderdon, 
12,  Flud^er  Street,  IVeetminster;**  that,  in  consequence 
of  the  said  advertisement,  he  did,  to  wit,  on  the  18th  of 
April,  18S5,  call  at  the  said  place,  to  wit,  12,  Fludyer 
Street,  and  there  saw  one  Cl^arles  Anderdon  ;  and  that,  in 
consequence  of  the  representations  made  to  him  by  the 
said  Charles  Anderdan,  he  the  defendant  was  induced  to 
draw  and  deliver,  and  he  did  then  draw  and  deliver  to  the 
said  Charles  Anderdan,  two  promissory  notes,  whereby  and 
by  each  of  which  the  defendant  promised  to  pay  to  his 
own  order  the  sum  of  250L  three  months  after  the  date 
thereof,  one  of  them  then  being  the  said  note  in  the  said 
first  count  mentioned,  upon  the  faith  of  and  promise  from 
the  said  Charles  Anderdan  that  the  said  notes  should  be 
renewed  when  due  for  the  space  of  two  years,  and  that  he 
should  receive  from  the  said  Charles  Anderdan  on  a  cer* 
tain  day,  to  wit,  the  Friday  then  next  following,  being,  to 
wit,  the  1st  day  of  May,  1835,  the  amount  of  the  said 
notes,  deducting  discount  and  stamp ;  that  the  said  Charles 
Anderdan  did  not  nor  would,  either  on  the  said  Friday ^ 
the  said  1st  day  of  May,  1835,  or  at  any  other  time,  al-r 
though  often  requested  so  to  do,  pay  to  the  said  defendant 
the  amount  of  the  said  notes,  deducting  as  aforesaid,  or 
any  sum  of  money  whatever,  but  on  the  contrary  thereof 
the  defendant  saith,  that  he  the  said  defendant,  to  wit,  on 
the  said  1st  day  of  May,  by  appointment  of  the  said 
Charles  Anderdan,  went  to  the  said  place,  to  wit,  12, 
Fludyer  Street,  but  the  said  Charles  Anderdan  was  not 
nor  was  any  such  person  either  then  or  at  any  time  after- 
wards there  to  be  found;  and  that  the  said  transaction  was 
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1836.  a  gross  fraud  and  imposition  upon  him  the  defendant;  and 
that  the  note  was  indorsed  to  the  plaintiff  without  con- 
sideration! abd  that  he  holds  the  same  without  value  or 
consideration,  and  that  there  nerer  was  and  is  not  any. 
consideration  or  value  on  the  said  note  between  any  par- 
ties thereto ;  that  the  said  Henry  Richardson  and  the  said 
plaintiff,  and  each  of  them»  at  the  several  and  respective 
times  when  the  said  note  in  the  said  first  count  mentioned 
was  so  indorsed  and  delivered  to  them  respectively,  as  in 
the  said  first  count  mentioned,  was  privy  to  and  had  full 
knowledge  and  notice  of  the  said  transaction  in  this  plea 
detailed,  and  of  the  said  fraud  and  imposition. — Verifica- 
tion. 

Replication — ^That  the  defendant  of  his  own  wrong,  and 
without  the  cause  by  him  in  that  plea  alleged,  broke  his 
said  promise  in  the  said  first  count  mentioned,  in  manner 
and  form  as  the  plaintiff  hath  in  the  said  first  count  of  the 
said  declaration  in  that  behalf  complained  against  him. 

Special  demurrer — That  the  re]plication  is  bad  for  du- 
plicity, because  it  is  too  large,  and  puts  in  issue  all  the 
several  facts  alleged  by  the  plea,  instead  of  putting  in  issue 
the  point  to  be  tried  between  the  parties ;  that  the  facts 
of  fraud  and  notice  to  the  plaintiff,  and  the  want  of  con- 
sideration for  the  note  in  the  plain  liff^s  hands,  alleged  by 
the  plea,  are  distinct  and  separable  facts,  on  either  of 
which  the  plaintiff  might  and  ought  to  have  tendered  an 
issue,  &c. 

Joinder  in  demurrer. 

This  demurrer  was  argued  by  Hogging^  in  support  of  it, 
and  by  Humfrey  against  it.     The  arguments  of  counsel 
.  are  omitted,  as  the  points  made  by  them  sufficiently  ap- 
pear from  the  judgment,  which  was  delivered  some  days 
afterwards,  by 

Lord  Abinger,  C.  B. — On  this  demurrer  to  the  replica- 
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tion  twa  objections  were  made — Firsts  that  its  form  was         1836. 
improper!  ^s  the  inducement  of  de  injurid,  &c.y  was  inap-         . 
plicable  to  an  action  of  aisumpsit;  and,  secondly ,  that  it  v. 

was  bad  because  it  was  multifarious,  and  put  in  issue 
several  distinct  facts,  each  of  which  would,  if  disproved, 
be  decisive  of  the  action. 

We  think  the  replication  is  good,  notwithstanding  these 
objections. 

This  form,  though  most  commonly  used  in  actions  of 
trespass,  or  trespass  on  the  case  for  an  injury,  is  not  in- 
appropriate to  an  action  of  trespass  on  the  case  for  a  breach 
of  promise,  where  the  plea  admits  a  breach,  and  contains 
only  matter  of  excuse  for  having  committed  that  breach. 
The  defendant's  breach  of  promise  may  be  considered  as 
a  wrong  done,  and  the  matter  included  under  the  general 
traverse,  absque  tali  causd,  and  thereby  denied  as  matter 
of  excuse  alleged  for  the  breach.  Per  Lord  Ellenbarough, 
in  Barnes  v.  Hunt  (a). 

No  case  in  which  this  form  of  replication  has  been  held 
to  be  improper  resembles  the  present.  In  Crisp  v.  Grif" 
Jiths  (6),  the  plea  was  not  matter  of  excuse  for  the  breach  of 
contract,  but  of  subsequent  satisfaction  for  that  breach.  In 
SoUy  V.  Neish  (c),  the  plea  was  a  denial  of  the  promise.  So, 
in  Whittaker  v.  Mason  (d),  the  plea  denied  the  contract  as 
alleged;  and  although  the  Court  intimated  that  it  might 
be  doubtful  whether  a  traverse  in  this  form  was  applicable 
to  any  action  on  promises,  they  abstained  from  deciding 
that  question.  On  the  other  hand,  in  the  case  of  Noel  v. 
Rich  («),  this  Court  expressed  a  strong  opinion  that  this . 
general  form  of  traverse,  in  a  case  similar  to  the  present, 
was  proper;  and  we  think  that  it  is:  for  the  plea  con- 
fesses that  the  defendant  made  the  note  in  question,  and  • 
indorsed  it  to  Richardson,  who  indorsed  it  to  the  pluntiflf; 

(a)  11  East,  455.  (rf)  2  Bing.  N.  S.  369 ;  S.  C.  2 

C^)  Ante,  Vol.  3,  p.  753.  Scott. 

(c)  Ante,  p.  248.  (e)  Ante,  p.  228. 

VOL.  IV.  DDD  D.  P.  C. 
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1836.  which  constitutes  a  primd  facie  case  of  liability^  aiid  an 
implied  promise  to  pay  the  amount  to  the  plaintiff;  and  it 
avoids  the  effect  of  that  admissioni  by  shewing  that  die 
note  was  made  and  indorsed  without  value  bondjlde  paid, 
whereby  the  defendant  was  excused  from  performing  that 
promise. 

As  to  the  objection  that  the  repUcation  is  multifarious^ 
the  facts  contained  in  the  plea,  though  they  are  several, 
constitute  one  ground  of  defence ;  and  the  rule  of  plead- 
ing is  not  that  the  issue  must  be  joined  on  a  single  fact 
but  on  a  single  point  of  defence.  This  was  hud  down  by 
Lord  Mansfield,  in  Robinson  v.  Raley  (a) ;  by  the  Court  of 
King^s  Bench,  in  O* Brian  v.  Saxon  (b) ;  and  by  Mr.  Justice 
Bayley,  in  the  case  of  Carr  v.  Hinchl{ffe  (e).  In  each 
of  these  cases  the  facts  allowed  to  be  included  in  one 
issue,  as  amounting  to  a  single  ground  of  defence,  were 
several.  In  the  first,  the  facts  that  the  cattle  were  com- 
monable and  levant  and  couchant,  constituted  ope  propo- 
sition, viz.  that  the  cattle  were  entitled  to  common ;  in  the 
second,  the  trading,  petitioning  creditor's  debt,  and  act  of 
bankruptcy,  formed  one  point  of  defence,  tiz.  the  bank- 
ruptcy of  the  plaintiff;  and  in  the  l^st,  the  fact  of  the 
goods^  for  the  price  of  which  the  action  was  brought,  being 
sold  by  an  agent  as  principalis  and  a  set-off  of  ^  debt  due 
from  the  agent,  constituted  the  defence  of  payment,  or 
satbfaction  of  the  plaintiff's  demand*  So,  in  the  present 
case,  the  plea  contains  in  substance  one  ground  of  defence 
only— that  is,  that  ^e  plaintiff  was  not  the  bond  fide  holder 
for  value,  although  several  facts  are  necessarily  averred  as 
constituting  parts  of  it.  Every  indorsee  of  a  bill  has  his 
own  title,  and  that  of  each  intermediate  party ;  and  if  he 
or  any  of  such  parties  gave  value  for  the  bill  without  fraud, 
he  is  a  holder  for  value.    The  plea,  in  thb  case,  alleges  in 


(a)  1  Burr.  316.  (5)  4  D.  &  R.  579;  2  B.  &G.  906. 

(c)  7D.&R.42;  4B.&C.  547- 
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eflRkit  that  the  defendant  had  no  Yalue  for  making  the  1^36. 
note,  and  that  neither  the  first  indorsee  nof  the  second 
receiYed  the  bill  bondjidef  which  is  only  a  statement  neces- 
sary in  point  of  law  of  the  seYeral  facts  constituting  the 
defence,  that  the  plaintiff  is  not  a  bond  fide  bolder  for 
Yalue. 

If  this  replication  were  not  allowed,  some  inconvenience 
would  follow;  for,  in  every  action  on  a  bill  or  note,  it  would 
be  competent  for  a  defendant,  by  alleging  fraud,  or  such 
other  circumstance  as  would  throw  the  proof  of  value  on 
the  indorsee,  to  compel  him  to  prove  it :  for  it  would  seU 
dom  happen  that  a  plaintiff,  if  he  were  tied  down  to  db- 
pute  one  fact,  could  take  bsue  on  such  an  allegation ;  and 
then  he  would  be  obliged  to  take  an  issue  which  would 
aditiit  the  fraudi  and  throw  the  proof  of  value  on  himself, 
thereby  placing  him  in  a  worse  situation  than  before  the 
late  rules*  On  the  other  hand,  if  this  replication  be  al* 
lowed,  the  indorsee  is  left  in  the  same  situation  as  he  was 
before,  with  the  additional  advantage  that  he  is  made 
acquainted  with  the  defence  intended  to  be  set  up,  which 
was  one  great  object  of  the  pleading  regulations ;  and  he 
will  be  called  upon  to  prove  value  given  or  not,  accord* 
ingly  as  the  defendant  shall  prove  or  fail  in  the  proof  of 
the  allegation  of  fraud,  as  he  would  before  under  the 
general  issue. 

We  do  nofti  however,  decide  this  case  on  the  ground  of 
convenience,  but  in  conformity  with  the  establiAed  rules 
of  pleading  ^  and  we  are  of  opinion  that  the  demurrer  must 
be  overruled. 

Judgment  for  the  plaintiff. 

Lord  Abingbb  afterwards  added,  that  it  was  not  in- 
tended by  the  new  rules  of  pleading  to  alter  the  position 
of  parties ;  and  that  if  fraud  is  proved  in  the  first  instance, 
it  will  have  the  same  efiect  as  before. 

D  D  dS 
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1836.  Parke,  B. — The  plea  here  admits  value  received,  but 

alleges  that  the  plaintiff  had  notice  of  the  fraud.     That 
issue  would  lie  on  the  defendant. 


Bright  v.  Durnell. 

The S8t  A  wuL  ^ROWDER  obtained  a  rule  nisit  on  behalf  of  the  de- 
dooi  not  a  ^*'  fendant,  for  staying  proceedings  in  this  cause,  and  that 
to  arbitrators      the  plaintiff  should  pay  the  costs. 

appointed  in 
pursuance  of  a 

1[**^,!".?^"^'       Sir  W.  W.  FoUett  shewed  cause.— From  the  affidavits  it 

that  all  difputea 

shall  be  referred  appeared  that  the  plaintiff  had  entered  into  partnership 

tion  of  two  per-  ^ith  the  defendant,  and  that  by  the  deed  of  co-partner- 

directeJio"*  ^'^^P  **  ^*^  provided,  that  if  any  dispute  should  arise  be- 

choose  an  urn-  tween  them  respecting  the  partnership  affairs,  such  differ- 

pire  before  they  ,01  1  ••        .  n 

proceed,  but  cnce  was  to  be  referred  to  the  arbitration  of  two  persons, 
has' not^^enT  ^"®  ^  ^®  chosen  by  each,  who  were  to  appoint  an  umpire  be- 
appointed.         fQ^e  they  commenced  proceedings,  and  that  the  causes  of 

complaint  were  to  be  reduced  into  writing ;  that  disputes 
having  arisen,  the  plaintiff  wrote  down  various  causes  of 
complaint  against  the  defendant,  alleging  that  he  had  been 
fraudulently  inveigled  into  the  partnership ;  the  plaintiff 
then  named  an  arbitrator,  who  refused,  and  the  plaintiff 
appointed  another ;  and  the  defendant  having  also  named 
one,  the  two  arbitrators  met  once  for  the  purpose  of  ap- 
pointing an  umpire,  but  they  coilld  not  agree,  and  imme- 
diately afterwards  the  plaintiff  revoked  the  authority  given 
to  his  arbitrator,  and  arrested  the  defendant  for  200/.,  for 
money  had  and  received  to  the  plaintiff's  use.  Upon  an 
application  to  Alderson^  B.,  at  chambers,  to  cancel  the  bail- 
bond,  on  the  ground  that  any  claim  the  plaintiff  might  have 
against  the  defendant  arose  out  of  partnership  unsettled 
accounts^  and  also  on  the  ground  that  the  plaintiff  could 
not  revoke  his  authority,  his  Lordship  refused  to  inter- 
fere, but  recommended  an  application  to  the  Court.    The 
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deed  also  contained  a  clause,  that  the  submission  might  be         1336. 
made  a  rule  of  Court.    This  Court  granted  a  rule  on  the      T"*^'^'^ 
second  ground  only,  and  refused  to  set  aside  the  bail-bond.  v. 

It  was  contended,  in  support  of  the  rule,  that  this  was  a 
case  within  the  3  &  4  WilL  4,  c.  4^,  s.  S9,  which  enacts, 
that  the  power  and  authority  of  an  arbitrator  or  umpire, 
appointed  in  pursuance  of  any  submission  containing  an 
agreement  that  such  submission  may  be  made  a  rule  of 
Court,  shall  not  be  revocable  by  either  party,  but  that  the 
arbitrator  or  umpire  may  proceed,  notwithstanding  such 
revocation. 

Lord  Abimobr,  C.  B. — I  am  of  opinion,  that  this  is  not 
a  case  within  the  act,  because  an  umpire  has  not  been 
appointed.  The  agreement  contained  in  the  deed  was, 
that  the  arbitrators  should  appoint  an  umpire,  which  they 
have  not  done. 

Parke,  B« — I  also  think  that  the  act  does  not  apply. 
If  the  umpire  is  not  appointed,  how  can  we  compel  the 
arbitrators  to  appoint  one  ?  and,  until  he  is  appointed,  the 
reference  cannot  go  on.  It  appears  to  me  to  be  a  condi- 
tion precedent,  that  an  umpire  shall  be  appointed.  The 
act  only  applies  to  cases  where  the  arbitrators  and 
umpire  are  appointed.  If  these  proceedings  were  stayed, 
there  being  no  umpire  appointed,  we  might  be  staying 
proceedings  indefinitely.  The  rule  must  be  discharged, 
but  without  costs. 

BoLLAND  and  Gurney,  Barons,  concurred. 

Rule  discharged,  without  costs. 
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Upon  a  sum- 
mons to  refer 
an  attorney's 
bill  for  taxation, 
if  he  intends  to 
insist  upon  in- 
terest under  Uie 

c.  42,  s.  28, 

he  ougiht  to 
have  it  made 
part  of  the 
order  that  the 
Master  shall 
allow  interest 


BsR&iNOTON  Vn  Phillips. 

JMlA  ULE  moved  for  a  rule  ealling  upon  the  defendant 
to  shew  cause  why  a  writ  should  not  issue  for  summoning 
a  jurj  to  assess  interest  on  the  bills  of  eosts  delivered  by 
the  plaintiff  under  Ihe  S  &4  WilL  4,  c.4e^  s.  28,  which 
directs  that  a  jury  may  allow  interest  on  debts  after  a  de* 
mand  thereof  in  writing,  and  giving  notice  to  the  debtor 
that  interest  will  be  claimed.  It  appeared  that  the  plain* 
tiff  was  an  attorney  suing  for  his  bill  of  costs,  and  that 
the  usual  order  had  been  obtained  by  the  defendant  for 
refening  the  plaintiff's  bill  to  be  taxed,  upon  the  defen- 
dant undertaking  to  pay  what  was  found  due ;  and  that 
the  Master  had  sinced  taxed  the  costs,  but  refiiaed  to 
allow  interest,  because  the  a^t  only  spoke  of  a  '^  jury.** 


Parke,  B. — I  think  this  application  comes  too  late.  We 
cannot  alter  the  terms  of  the  order.  Perhaps,  if  we  had 
been  applied  to  in  proper  time,  we  nught  have  made  it 
part  of  the  order  that  the  Master  should  alk)w  interest,  at 
a  jury  would  have  done. 


Alderson,  B. — The  plaintiff,  by  accepting  the  order 
for  taxation  in  the  usual  form,  without  making  it  a  ooodn 
Hon  that  interest  shall  be  allowed,  is  precluded  from  taking 
the  benefit  of  the  act. 

Rule  refused. 
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1836. 

Abbott  v.  Arlett. 

xj^.  V.  WILLIAMS  applied  to  set  aside  a  demurrer  to  a  demurrer  to 
the  first  count  of  a  deolaratioui  as  being  frivolous.    The  uu^ofexchangp, 
defendant  was  sued  as  the  acceptor  of  a  bill  of  excbance.  (^>ucb  wu  in 

^  °  '   the  exact  form 

by  the  plaintiff  as  drawer  and  payee.  The  count  was  in  the  given  by  the 
exact  form  given  by  the  rules  of  Trinity  Termi  1  Will.  4  {a\  Tem^i  wm.1), 
with   this  averment,  "which  period  has  now  elapsed."*  I?^**i,JI^'» 
The  defendant  demurred  speciaUy.  on  the  ground  that  it  ^^  not  shew 

,. ,  ,,,.!•,  1        r         ,  .        thattheWll 

Old  not  appear  that  the  bill  was  due  at  the  tune  the  action  was  due  before 
was  brought ;  that  the  words  "  now  elapsed  **  refer  to  the  ^^^n^ial^ 
time  of  declaring.  &c.    It  was  contended,  that  the  defen-  ?^?»  P®*  ^.  ^ 

1*  «  it  *  "finvoloui." 

dant  could  not  demur  to  a  form  of  couAt  framed  by  the  Sembu,  that 
judges,  and  directed  to  be  followed  by  pleaders.  i^  shew^rthe 

fiiceofthe 
count  that  the 

Parke,  B. — :Those  forms  were  published  prior  to  the  biu  became  due 
Uniformity  of  Process  Act,  and  were  correct  at  that  time,  was  commenced, 
because  they  referred  to  the  time  of  filing  the  bill ;  but 
now,  the  commencement  of  the  action  has  relation  to  the 
time  of  issuing  the  writ. 

Williams,, — The  form  of  count  was  to  be  the  same, 
whether  the  action  was  by  bill  or  original ;  and  therefore, 
if  it  is  not  correct  now,  it  was  incorrect  then  in  all  actions 
commenced  by  original.  The  count  is  substantially  the 
same  as  that  which  was  in  use  before  the  new  rules. 

Parke,  B. — The ''  forms  '*  were  only  given  as  examples : 
in  actions  by  bill  they  were  correct,  even  though  the  bill 
of  exchange  became  due  after  the  commencement  of  the 
action.  Those  forms  do  not  state  the  date  of  the  bill,  nor 
does  the  present  declaration :  if  it  had  stated  when  the  bill 
bore  date,  that  would  have  cured  the  defect.     The  form 

(«)  Ante,  Vol.  1,  p.  108. 
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1836.         ivbicb  was  previously  in  use  had  the  words  **  bearing  date 
the  ■        day  of  >"   I  used  always  to  take  care  that  it 

appeared  in  the  count,  that  the  instrument  became  ^ue 
before  the  action  was  commenced^and  in  well-drawn  plead- 
ings that  ought  to  appear.  I  am  of  opinion,  that  this  de- 
murrer cannot  be  set  aside  as  being  frivolous ;  and  it  may 
be  worth  while  to  consider  whether  the  count  should  not 
be  amended. 

Bollard  and  Gurnby,  Barons,  concurred. 

Rule  refused  (a). 

(a)  Vide  Stewart  v.  Layton,  ontei  Vol.  3,  p.  430;  aod  Letter  ?. 
Jenkins,  8  B.  &  C.  338 ;  2  Man.  &  R.  429. 


^AA^  /■.';/^Sv<  ^*  <j*^ 


Caddell  V.  Smart. 

The  costs  of  a  -^  ALFO  URD,  Serjt.,  shewed  cause  against  a  rule  which 
Swtd  to'^  tt  ^^^  ^^^  obtained  by  Ball,  calling  on  the  plaintiff  to  shew 
off  against  a       cause  why  a  sum  of  lOOLf  the  costs  incurred  in  this  action 

sum  due  from 

the  defendant  by  the  defendant,  should  not  be  set  off  against  a  sum  of 
on  anoUielTac-  1^3/.  awarded  to  be  paid  by  the  defendant  to  the  plaintiff, 
count,  but  sub-    fhc  causc  and  all  matters  in  difference  were  referred,  and 

ject  to  the  hen 

of  the  plaintiff's  the  arbitrator  ordered  a  verdict  to  be  entered  for  the  de- 
cause  and  all  fendant«  but  found  a  sum  of  123/.  to  be  due  from  the  de- 
fe?eLwha^iig  fendantto  the  plaintiff  on  other  matters  not  included  in 
been  referred,     the  action.     It  was  Contended,  that  this  rule  could  not  be 

and  the  arbitra-  !..«»» 

tor  having  or-  granted,  becausc  it  would  interfere  with  the  plaintiffs 
to  be  entered      attorney's  lien,  amounting  to  60/. ;  and  Cawell  v.  Beite^ 

SiV^\uf  found    *^y  (^^  ^^^  ""^^'^^  ^"- 
that  the  defen- 

debted  to  the  Ball,  in  suppoTt  of  the  rule,  objected  that  it  did  not 
othw'wwunts.    ^PP^**"  from  the  affidavit  that  the  attorney's  lien  was  for 

{(I)  4  M.  &  Scott,  265  ;  10  Bing.  432. 
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costs 'Mn  the  particular  suit/' according  to  the  words  of         1836. 
the  Jrule  (a),  but  only  that  601.  were  due  to  bimfcHr  costs.         caddbll 


The  Court  ordered  that  the  rule  should  be  absolute, 
subject  to  the  attorney's  lien^  but  upon  payment  of  the  costs 
of  the  applicationi  because  th^  rule  prayed  too  much. 

'  Rule  absolute,  on  payment  of  costs. 
(a)  Ante,  Vol.  1,  p.  196. 


V. 

Smart. 


Harding  r.  Forshaw. 

Addison  mowed  to  set  aside  an  award. — The  reference  a  cause  and  all 

was  of  the  cause  (after  issue  joined)  and  all  matters  in  differ-  ference  were  ~ 

ence,  and  the  submission  contained  the  following  clause —  "j!'**?  *°  "* 

'  o  arbitrator, 

that  the  costs  of  the  suit,  and  reference,  and  awards  and  all  the  costs  to 

_  iiii-*i  -1  i»«i  *bide  the  event. 

Other  costs,  should  abide  the  event,  as  m  the  case  of  a  tnal  as  upon  a*triai 

at  law;  and  that  final  judgment  shall  be  entered  up  for  the  fi|J|]Tud^ent 

plaintiff  or  defendant,  according  to  the  award,  for  any  might  be  enter- 

'^  .  "^  ed  up  thereon 

damages  or  costs  awarded  to  either  of  them ;  and  that  exe-  b'y  either  party. 

cution  might  be  issued  thereon.    The  arbitrator  made  his  awarded  that 

award  thus—"  I  award  and  find  that  the  plaintiff  has  no  the  plaintiff  had 

^  no  cause  of  ac- 

cause  of  action  against  the  defendant,  but  the  contrary ;  tion,  and  order- 

and  I  order  that  the  plaintiff  pay  to  the  defendant,  on  &c.,  dant  to  pay  a 

50/.,  &c."    It  was  objected  that  the  award  did  not  suffi-  toTbfpua^ff; 

cienlly  shew  that  the  cause  was  determined,  or  in  what  but  (he  added) 

it  was  not  m- 

way  judgment  should  be  entered  up.  Gt^undy  v.  Wilson  (a),  tended  to  pre- 

N orris  v.  Daniel  (6),  and  Learning  v.  Feamley  (c),  were  tifffronTrecoier- 

cited.     Another  objection  was  also  taken  to  the  award,  in««ponan. 

''  agreement  sign- 
that  the  action  having  been  brought  for  commission  on  edbythedefen- 

the  sale  of  property,  the  arbitrator,  after  awarding  money  present  he  had 

to  be  paid  to  the  defendant  on  a  particular  day,  as  before  ^q^^h$i^' 

that  the  award 

(a)  7  Taunt. 700.  *  (h)  10  Bing.  607 ;  4  M.  &  S.  383,  S.  C.  ''"  ""ffi^"^' 

.     (c)  2  Nev.  &  M.  232 ;  5  B.  &Adol.  403,  S.  C. 
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HAmoiNG 

o. 

FOftSHAW. 


Stated,  proceeded  tbas — "  it  is  not  intended  to  prerent  the 
plaintiff  from  recovering  ooonnission  in  porsuanoe  of  an 
agreement  signed  by  the  defendant,  but  at  present  the 
plaintiff  is  not  entitled  to  it."  There  was  an  affidavit 
that,  whatever  commmsion  was  due  to  the  plaintiff  upon 
that  agreement,  was  due  at  the  time  of  the  award.  It  was 
therefore  contended,  that  the  award  was  in  that  respect  not 
final,  and  that  it  ought  to  have  decided  the  question  one 
way  or  the  other. 

The  Court  (consisting  of  Parkb,  Alderson,  and  Gur- 
KEY,  Barons)  held,  that  the  award  was  sufficiently  final; 
that  the  arbitrator  had  no  power  to  order  a  verdict  to  be 
entered ;  and  that,  by  awarding  that  the  pluntiff  had  no 
cause  of  action,  the  cause  was  disposed  of. 

B.ule  refused. 


Circitmstances 
•hewing  a 
•trong  probabi- 
lity of  the  plcin- 
tiiTt  death  be- 
fore the  trial, 
are  no  grounds 
for  arresting  the 
Judgment,  or 
for  staying  the 
pottea  in  the 
hands  of  the 
associate :  the 
proper  remedy 
is  by  writ  of 
error* 


JouKsoM,  Admmistratrix  of  Staatford,  r.  Hamilton. 

X  HIS  was  an  action  of  assumpsit  for  wages  due  to  the 
intestate ;  and  at  the  trial  before  Lord  Abinger,  at  the 
last  Summer  Assizes,  the  plaintiff  recovered  a  verdict  for 
the  full  amount  claimed.  In  Michaelmas  Term  last, 
Wightman  moved  in  arrest  of  judgment,  upon  affidavits 
stating  that  the  plaintiff  sailed  from  Liverpool^  in  the  brig 
Champion,  in  the  early  part  of  1835,  for  Benin;  that  tre- 
mendous gales  of  wind  had  soon  aflterwarda  occurred,  and 
that  it  was  supposed  that  the  ship  had  been  lost  in  the 
Irish  Channel;  that  a  boat  and  oar  had  been  picked  up 
with  the  name  of  Champion  on  them,  and  great  quantities 
of  casks,-  &c.}  had  been  seen  floating  about,  which  it  was 
known  that  the  ship  had  taken  out ;  that  the  ship  had 
never  been  heard  of,  and  that  the  insurers  liad  paid  as 
for  a   total   loss;    that   the   length  of  the  voyage   was 
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usually  fifty  days,  and  tibat  other  AipB  had  tailed  from        ^836. 
Liverpool  for  Benin  since  the  Ckampiom  sailed,  and  had       job^sok 
returned :  and  that  it  was  believed  from  these  circumstances  «• 

that  the  plaintiff  had  died  before  the  trial  The  Court, 
however,  held,  that  this  waa  not  a  ground  for  arresting  the 
judgment,  and  that  the  proper  remedy  wa6.by  writ  of  error ; 
but,  in  order  to  save  the  expense  of  a  writ  of  error,  they 
granted  a  rule  nisi  for  staying  the  posiea  in  the  hands  of 
the  associate. 

Alexander  and  Crompion  shewed  causci  and  contended 
that  there  was  no  satisfactory  evidence  of  the  plaintiff's 
death  upon  which  the  Court  could  act ;  and  that  no  pre- 
sumption of  his  death  could  be  raised  from  the  short  time 
that  had  elapsed.  They  also  produced  an  affidavit  from  the 
plaintiff's  wife,  that  she  believed  her  husband  was  alive;  and 
it  also  appeared,  that  though  the  trial  had  been  put  off  at  the 
instance  of  the  defendanti  from  the  Spring  to  the  Summer 
Assizes,  on  account  of  the  absence  of  a  material  witness, 
no  intimation  was  given  at  any  time  before  the  trial  of  the 
supposed  death  of  the  plaintiff;  and  that  no  defence  was 
offered  at  the  trialj  further  than  taking  some  technical 
objections :  it  also  appeared  that  the  debt  had  been  ap- 
plied for  by  by  letter  in  July,  1834;  under  these  cir- 
cumstances, the  Court,  it  was  urged,  would  not  interfere 
in  a  summary  way. 

Wightman^  in  support  of  the  rule,  contended,  that  a  suffi- 
cient case  had  been  made  out  for  the  interference  of  the 
Court;  that  there  could  be  no  reasonable  doubt  now  of 
the  plaintiff's  death ;  and  the  presumption  was,  that  he  had 
died  before  the  trial. 

Lord  Abinger,  C.  B. — ^There  may  be  a  great  probabi- 
Hty  of  the  fact  of  the  plaintiff*s  death,  but  the  Court  ought 
to  be  satiafled  of  it  before  they  interfere  in  this  summary 
way.    The  rule  must  be  discharged. 
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1836. 


Johnson 
.Hamilton. 


Parke^  B. — The  defendant  has  the  power,  by  law,  of 
availing  himself  of  such  a  fact,  either  by  plea  in  abatement, 
or  writ  of  error.  There  is  nothing  to  prevent  him  from 
now  bringing  a  writ  of  error,  if  he  can  establish  the  fact 
by  legal  evidence.  The  defendant  is  asking  a  favoar, 
and  I  think  that,  under  the  circumstances,  this  is  not  a  case 
in  which  the  Court  ought  to  interfere  summarily. 


BoLLAND,  B.,  concurred. 


Rule  discharged,  without  costs. 


Where  a  coun- 
try attorney,  a 
defendant  in  a 
cause,  not  be- 
ing an  attorney 
of  this  Court, 
defended  in  the 
name  of  a  £<m- 
(2on  agent,  who 
was  an  attorney 
of  this  Court, 
and  the  defen- 
dant attended 
the  assises  in 
person,  and  the 
plaintiflf  was 
nonsuited: — 
Held,  that  the 
defendant  was 
entitled  to  his 
fees  for  attend- 
ing the  trial, 
drawing  brie&, 
&C.,  as  all  the 
business  must 
be  conndered 
to  have  been 
done  in  the 
name  of  the 
XofufofiagenL 


Jervis  r.  Dewes. 

vV HITEHURST  shewed  cause  against  a  rule  which 
had  been  obtained  by  Humfrey  for  reviewing  the  Master's 
taxation.  The  defendant  was  an  attorney  practising  in 
the  country,  and  was  not  an  attorney  of  this  Courts  but  he 
employed  a  London  agent,  who  was  an  attorney  of  this 
Court,  and  whose  name  appeared  on  the  record  as  attor- 
ney for  the  defendant  The  defendant,  however,  con- 
ducted the  cause  in  person  at  the  assizes,  and  the  plaintiff 
was  nonsuited.  The  Master,  on  the  taxation  of  costs, 
allowed  the  defendant  the  usual  attorney's  fees  for  attend- 
ing the  trial,  drawing  briefs,  &c.  In  answer  to  the  rule, 
it  was  urged  that,  as  the  defendant  practised  in  the  nanvs 
of  an  attorney  of  this  Court,  the  taxation  was  correct. 
On  the  other  hand,  it  was  contended  that  he  was  not  en- 
titled to  charge  for  what  he  did  at  the  assizes  in  person, 
but  only  for  the  business  which  was  transacted  by  means 
of  the  London  agent ;  and  Leaver  v.  Whaliey  (a),  and  Za- 
tham  V.  Hide{b)f  were  cited. 


Per  Curiam, — The  rule  must  be  discharged.     There 


(a)  Ante, Vol.  2,  p.  80.    (b)  Ante,  Vol.  1.  p.  694 ;  S.  C.  1 C.  &  M.  128. 
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was  the  name  of  an  attorney  of  this  Court  upon  the  re- 
coi^d ;  all  that  was  done,  therefore,  by  the  defendant, 
must  be  considered  as  done  by  him  through  the  London 
agent. 

Rule  discharged,  with  costs. 


Rex  r.  The  SberifF  of  Middlesex,  in  Disney  v. 

Anthony. 

mSARS TOW  had  obtained  a  rule  nisi  for  setting  aside  An  affidavit  of 
this  attachment,  on  payment  of  costs.  which  expmses 

in  the  jurat 
that  j1.  B.  had 

Jervis,  on  shewing  cause,  objected   to  the  affidavit  been  am  sworn 
One  of  the  deponents  was  a  marksman,  and  the ^'tira^  was  he  had  read 
thus—*'  Sworn  by  the  above-named  W.  A.,  &c;  John  Pul-  JJ^^'d  Ui?Iffl. 
len,  gentleman,  having  been  first  sworn  that  he  had  read  ^^^^  ^  ^^^ 

,  ,  marktman,  and 

over  and  explained  the  affidavit  to  the  said  W.  A.,  and  that  he  under- 
that  he,  W.  A.,  understood  it'*  I^ent"the 

officer  himself 
ought  to  exr- 

Parke,  B. — That  is  insufficient.    It  ought  to  have  plain  it. 
been  read  over  and  explained  to  him  by  the  officer.  rest  took  place 

on  the  5th  of 
Januariff  and 

This  objection  beins  waived,  to  save  expense.  Jervis  *>*ii  "^^  p«t  >« 

,     /.  .  ,  ,  1  onthel2th,and 

contended  that  the  attachment  ought  to  stand  as  a  secu*  the  body-rule 
rity.  The  arrest  was  on  the  5th  oi  January  ;  on  the  12th  20th^— i^^,^ 
bail  were  put  in,  who  were  excepted  to  on  the  15th ;  and  **'*^  an  attach- 

*  *  '  ment  obtained   - 

on  the    same  day  the  plaintiff  declared  de  iene  esse,  in  Hilary  Term 
The  body-rule  expired  and  the  bail  ought  to  have  jus-  aside,  without 
tified  on  the  20th;  on  the  21st  the  attachment  was  oh-  '^J^^^^^ 
tainedy  and  on  the  26th  the  coroner  was  ruled.  **>«  plaintiff  had 

not  been  pre-    . 
vented  from  en- 

Barstow  cited  the  rule  o{ Hilary  Term,  2  Will.  4,  r.  5  (a),  for  trial  in  the 
which  directs  that  the  attachment  shall  stand  as  a  secu-  ^^JJ^^  *f " 
rity  if  the  plaintiff  has  declared  de  bene  essef  and  has*  the  writ, 

« 

(a)  Ante,  Vol  1,  p.  190. 
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1836.  been  prevented,  for  want  of  bail,  from  entering  his  cause 

"  j^'    "  for  trial  in  the  term  next  afUr  thai  in  which  the  writ  is 

V.  returnable." 

Sheriff  of 


MioDLsasx. 


Lord  AfiiNQBRy  C.  B. — That  term  has  not  yet  arrived. 

Per  Curiam. — The  rule  must  be  absolute,  without  the 
attachment  standing  as  a  security. 

Rule  absolute,  on  payment  of  costs. 


Marshall  v.  Whitesidb,  and  Eleonore  Yictorine,  his 

Wife. 

A  plea  of  ^7-    Co  YEN  ANT.— The  declaration  stated  a  deed  made 

nent  into  Court 

upon  two  between   the  plaintiff  of  the  one  part,    and  Arabdla 

^^^X^^  Qaudard  and  the  defendant  Bleon&re  Vieiorine,  before 
^•J^-^ho^^  ^^^  marriage  with  the  other  defendant,  of  the  other  part,  by 
much  is  Intend-  which  the  plaintiff  demised  certain  premises  to  Arabella 
to  eMh'braieii.  «)d  Eleofiore  (tom  the  S5th  of  March,  18S8,  for  Iwenty- 
A  dedaration  ^^^  years,  determinable  at  the  end  of  the  first  seven  years. 

upon  a  core-  .^  *  .^ 

nant,  whereby  Covenant  by  A.  and  V.  jointly  and  severally  to  paint  the 
^t'eli^"'  outride  onoe  within  every  third  year,  or  oftener  if  Deces- 
reMil-^^g  sary,  and  also  within  every  seventh  year  to  paint  the  inside, 
theterm,  ai-      gcC;  and  keep  in  repaur  the  whole  of  the  premises.    Aver- 

leseo  as  a 

breach,  that  mcnt,  that  the  two  defendants  intermarried,  and  that  the 
^./whilst  the'  1^*^8  determined  the  term  at  the  end  of  the  first  seven 
btter  was  un-     years*    Breach,  that  the  said  A.  6.»  and  the  said  defen- 

married,  nor        ^  ^ 

ji.,nnB,,  nor  dant  £•  V.,  did  not,  nor  would,  whilst  the  said  defendant 
since  the  mar- '  J^'  ^«  was  Bole  and  Unmarried,  nor  did  nor  woidd  the  said 
a^ft^i^^  ii.  G.  and  the  said  defendants,  after  the  intermarriage 
during  the  term,  of  the  Said  defendants,  at  their  costs  and  expenses,  within 

&c.    A  plea 

that  A.  and  B.  ovcry  third  year  during  the  continuance  of  the  first  seven 
fng  the  tenn,"''  years  of  the  said  term,  paint  the  outside  wood  and  iron 
repair,  &c.,  is     ^ork,  &c.     There  were  other  breaches  for  not  painting 

bad  on  special  . 

demurrer.  the  inside  of  the  house,  &c.|  and  for  not  repairing. 
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Plea  to  the  first  breach,  that  Arabetta  and  the  defen-        1836. 
dants  did,  within  every  thrid  year  during  the  contina-     n^igB^i.,, 
ance  of  the  first  seven  years  of  the  term,  paint,  &c.    Plea  9. 

of  performance  in  the  same  form  to  the  second  and  third 
breach.  And  as  to  the  alleged  breaches  of  covenant  by  the 
said  plaintiff,  fourthly  and  lastly  above  assigned,  the  said 
defendants  say  that  the  said  plaintiff  ought  not  further  to 
maintain  her  action  i|i  that  behalf,  because  the  said  defen- 
dants now  bring  into  Court  the  sum  of  90/.,  ready  to  be 
paid  to  the  said  plaintiff;  and  the  sud  defendants  further 
say,  that  the  said  plaintiff  has  not  sustained  damages  to  a 
greater  amount  than  the  said  sum  of  90/.,  in  respect  of  the 
said  breaches  of  covenant  fourthly  and  lastly  above  as- 
signed. And  this  the  said  defendants  are  ready  to  verify; 
wherefore  they  pray  judgment  if  the  said  plaintiff  ought 
further  to  maintain  her  said  action  in  that  behalf. 

Special  Demurrer  to  the  first  plea,  that  the  defen- 
dants do  not  traverse  the  non-performance  of  the  cove- 
nant by  the  said  Arabella  and  the  said  defendant  Eleanaref 
whilst  the  said  Eleonore  was  sole  and  unmarried,  but  in 
their  aaid  first  plea  allege  that  the  said  Arabella  Gaudard 
and  the  said  defendants  performed  the  said  covenant, 
which  is  a  difierent  and  larger  issue  than  that  tendered 
by  the  said  plaintiff;  and,  as  it  appears  in  and  by  the  said 
declaration  that  the  said  defendants  intermarried  on  the 
1st  day  of  January,  1834,  it  becomes  an  immaterial  and 
irrelevant  issue*  and  ought  not  to  have  been  taken  by  the 
said  defendants ;  and  for  that,  although  the  said  defenn 
dants,  by  the  said  plea,  profess  to  answer  the  whole  of  the 
breach  of  covenant  by  the  said  plaintiff  first  above  as- 
signed, yet  the  said  plea  in  fact  answers  only  a  part  there** 
of — namely,  the  breach  of  covenant  committed  by  the 
said  Arabella  Gaudard  and  the  said  defendants,  after 
the  intermarriage  of  the  said  defendants,  but  leaves  whoUy 
unanswered  the  breach  of  the  said  covenant  in  the  said 
declaration  alleged  to  have  been  committed  by  the  said 


WaiTBSrDB. 
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1S36.         Arabella  Gaudard  and  the  said  defendant  Eleanore  Vie- 
^  torine^  before  her  intermarriage  with  the  said  defendant, 

V*  William  WhiteHde ;  and  also  that  the  said  defendants 

have  not*  in  and  by  their  said  plea,  denied  or  confessed 
and  avoided  the  said  breach  of  covenant  in  the  said  de* 
claration  first  above  assigned,  &c. — Similar  demurrer  to 
the  pleas  to  the  next  two  breaches. 

The  demurrer  to  the  plea  to  the  fourth  and  last  breaches 
assigned  as  causes,  that  the  said  defendants  should  have 
stated  and  shewn  in  and  by  their  plea  how  much  and 
what  part  of  the  said  sum  of  901^  which  the  said  defen- 
dants bring  into  Court,  is  intended  to  be  brought  into 
Court  and  paid  on  account  of  the  damages  sustained  by 
the  said  plaintiff  by  reason  of  the  breaches  of  covenant 
by  the  said  plaintiff  fourthly  above  assigned ;  and  how 
much  and  which  part  of  the  said  sum  of  9QL  to  the  said 
breach  of  covenant  by  the  said  plaintiff  lastly  above  as- 
signed. But,  by  the  said  defendants  bringing  the  said 
money  into  Court,  and  paying  the  same  in  respect  of  the 
whole  of  the  breaches  of  covenant  by  the  said-  plaintiff 
fourthly  and  lastly  above  assigned,  the  said  plaintiff  cannot 
safely  reply  to  the  said  plea,  or  take  issue  thereon. 

Oglcy  in  support  of  the  demurrer. — The  pleas  to  the 
first,  second,  and  third  breaches  are,  no  answer  to  them; 
they  are  neither  in  the  words  of  the  breaches,  nor  are 
tbey  so  extensive.  The  plea  of  payment  into  Court  is  also 
bad,  because  it  is  pleaded  to  two  breaches,  on  each  of 
which  the  plaintiff  would  be  entitled  to  general  damages. 
This  objection  was  taken  on  demurrer  to  a  similar  plea  in 
a  case  in  the  King's  Bench,  and  that  Court  held  the  ob- 
jection to  be  fatal.  The  plea  is  founded  on  the  late  act 
of  3  &  4  WilL  4,  c.  46,  s.  21,  which  allows  money  to  be 
paid  into  Court,  by  way  of  compensation,  in  actions  for 
unliquidated  damages ;  the  defendant,  knowing  how  much 
he  intends  to  pay  in  on  each  breach,  ought  to  specify  the 
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amount  in  the  plea;  if  he  is  allowed  to  pay  it  in  generally,        183& 
great  uncertainty  will  be  induced,  because  it  will  be  im-      ^j^^^^  ^ii 
possible  to  say  upon  how  many  of  several  issues  each  v. 

WniTBSIDti. 

party  will  be  entitled  to  a  verdict.     Neither  does  the  plea 
follow  the  form  (a),  which  mentions  '^  cause  of  action.*' 

Crowder,  canir&, — The  decision  of  this  Court,  in  t/btir- 
4/ain  V.  Johnson  (b),  is  at  variance  with  the  decision  of  the 
King*s  Bench:  the  correctness  of  the  present  plea  of  pay** 
ment  is  supported  by  analogy  to  the  old  mode  of  paying 
money  into  Court,  which  might  be  general  upon  several 
counts^  without  specifying  how  much  upon  each ;  and  the 
old  plea  of  tender  was  also  framed  in  the  same  general 
way.  The  pleas  to  the  first  three  breaches  are  sufficient 
pleas  of  performance,  and  the  plaintiff  might  safely  have 
taken  issue  upon  them. 

Lord  Abinger,  C.  B. — It  appears  to  me,  that  the  plea 
of  payment  is  sufficients  The  generality  of  the  plea  ap- 
pears rather  to  give  an  advantage  to  the  plaintiff  than 
otherwise. 

Parke,  B. — I  also  think  that  the  plea  of  payment  into 
Court  is  sufficient.  The  form  of  plea  given  by  the  rules  is 
directed  to  be  followed,  as  near  as  can  be,  mutatis  mutan- 
dist  and  therefore  the  objection  arising  from  the  expres*^ 
sion  ''  cause  of  action  '^  in  the  form  cannot  prevail.  For- 
merly, when  money  was  paid  into  Court  without  pleading 
it,  it  was  paid  in  generally,  without  specifying  how  much 
on  each  count.  .  If  there  is  an  inconvenience  in  allowing 
money  to  be  so  paid  in,  there  is  also  an  inconvenience  in 
compelling  a  defendant  to  specify  the  exact  amount  upon 
each  count  or  breach ;  no  new  inconvenience  is  suggested 
as  likely  to  arise  since  payment  into  Court  has  been  or- 
dered to  be  pleaded.     Here,  the  money  was  paid  in  under 

(a)  R.  G.  4  Will.  4, 8. 17 ;  ante,  Vol.  2,  p.  320.         (6)  Ante,  p.  634. 
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a  Judge's  order,  and  there  is,  therefore,  less  reason  fisr  any 
objeetion  now,  because  the  plaintiff  might  have  opposed 
the  order,  and  suggested  any  particular  inconvenience  lo 
the  Judge.  My  Brother  Paiiesan  has  informed  me,  that 
he  is  not  satisfied  with  the  decision  which  the  Court  of 
King's  Bench  came  to  in  the  case  cited ;  and  it  appears  to 
me,  that  there  is  no  reason  why  we  should  require  greater 
strictness  now,  because  payment  must  be  pleaded,  than 
we  did  formerly;  and  this  Court  has  ahready  expressed 
that  opinion  in  Jourdain  v.  Johnson.  The  plaintiff,  tbeve* 
fore,  had  better  amend  and  withdraw  his  demurrer ;  die 
defendant  also  will  have  leave  to  amend  the  first  three 
pleas,  which,  though  they  answer  the  first  three  breaches 
substantially,  are  not  correct  in  form. 

Both  parties  had  leave  to  amend  on  the  usual  terms. 


Where  there  is 
a  doubt  about 
the  vaiiduy  of 
an  award,  the 


BuRLXT  V.  Stevens. 

JL  HIS  was  an  application  to  set  aside  an  award,  under 
these  circumstances : — The  cause  and  all  matters  in  diffe- 
rence were  referred,  and  the  time  for  making  the  award 
ther  mTu  uid'e   ^as  limited  to  the  fourth  day  of  Easier  Term,  18S5,  {April 

uchm"nt,^ut**"  l^**^)-     ^^^^^  ^a»  *  meeting  on  the  IBth,  and  the  whole 
leave  the  party    case  was  then  gone  through  ;  but  the  defendant  suggest- 

v^v    9M  ft  a  B  V  aa    wv  as  va^#  ^  ^  ^  ^  ^^ 

tioo:  seeut,       mg  that  he  could  produce  new  evidence,  and  the  plain- 

has^^been  taken.  **^  desiring  to  give  evidence  in  reply,  it  was  agreed  in 

The  time  for    xhe  presence  of  all  parties  that  there  should  be  a  further 

making  an  *  * 

award  being  U-  meeting  on  the  ^th  of  June  fbllowing.     The  arbitrator 

18th  of  jiprii,  VA8  cmpowercd  by  the  submission  to  enlarge  the  time, 

eniaiS^The  ^  *^"*  "^  particular  mode  of  enlarging  it  was  pointed  out, 

time,  bat  not  and  the  time  limited  for  making  the  award  (April  18th) 

ftating  how  the  i  .  i  .  . 

arbitrator,  at  a    passed  by  without  the  time  being  enlarged  further  than 

meeting  on  the 

16th,  in  the  presence  and  with  the  consent  of  all  parties,  appointed  the  29th  of  /«»e  for  a  far- 
ther meeting: — Held,  to  be  a  snflicient  enlargement  of  the  time. 

The  8  &4  WilL4,  c.  43,  s.  39,  is  general  as  tp  the  power  of  the  Court,  to  enlargfe  the  time 
for  making  awards. 
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by  the  89th  otJnne  being  itppointed^  as  before  inerttibned.  16d6« 
la  Trhniy  Term  mt  appHc^itioti  was  made  to  the  Court 
ft>  eomful  thepanies  to  agree  to  an  enlargement  of  the. 
time  by  the  arbitrator  in  the  naual  way,  but  the  Court  de- 
clined grafnting  any  rule  (a).  Chi  the  ^Ih  of  June  the 
arbitrator  attended,  and  alao  the  plaintiff;  but  the  defen- 
daftit  did  not  attend,  as  he  objected  to  the  arbitrator's  au«' 
tbority.  The  arbitrator  made  his  award  on  that  c&y, 
ordering  the  verdict  entered  for  the  pteintiff  to  be  reduced 
to  95/.,  and  also  other  sums  to'  be  paid  by  the  defen- 
dant. 

Alexander  shewed  cause  against  t\\e  rule. -^ He  con^ 
tended  that  the  time  had  been  virtually  enlarged,  though 
not  formaliy,  and  that  the  deilftndant  sbbuld  have  objected 
when  the  arbitraCor  fixed  the  29th  of  </tfne,  and  the  latter 
woqU  then' have  had  an  opportunity  of  enkrging  the  time 
in  the  usual  way.  He  relied  upon  The  King  (in  aid  of 
Mytion)  against  Hill  {b)^  in  which  the  Court  refused  to  sef 
aside  an  award,  because  it  waa  made  after  the  time  limited 
fiir  mddng  it,  where  it  appeared  that  the  defendant  had 
acquiescedl  He  ako  cited  Wilkineon  v.  7^i^e(c),  wlse^e 
CoteridgeyJ^  granted  a  rule  for  signing  judgment,  unhsf 
tise  defendant  donsented  to  (ike  enlargement  of  the  time. 

Afar/jn,  in  support  of  the  nde,  contended  that  thdrer 
had  beenv  in  fact,  no  enlargement  of  the  time,  and  that 
there  ought  to  have  been  some  instrument  in  writing. 

The  Court  said,  that  where  there  was  any  doubt  about 
the  validity  of  an  award,  they  ought  not  to  set  it  aside, 
neither  would  they  grant  an  attachment,  but  leave  the 
plaintiff  to  bring  an  action,  in  which  the  validity  of  the 
award  might  be  raised  upon  the  record. 

(a)  See  the  case,  ante,  p.  255.  {b)  7  Price,  636. 

(c)  Ante,  p.  37. 

E  E  bS 
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1836.'  Parke,  B.^  added,  that  if  the  former  applteation  in  this 

'T^''     "      case  had  been  made  after  the  case  of  Potter  ▼.  Neurnum  (a) 

V*  had  occurred,  he  should  have  granted  the  rule  under  the 

Stevens 

clause  contained  in  the  S  &  4  Will.  4,  c.  4&(b),  the  Court 
having  in  that  case  expressed  a  strong  opinion  that  the 
power  given  to  them  by  that  act  to  enlarge  the  time  for 
making  awards  was  general.  His  Lordship  said  that  he 
had  since  satisfied  his  mind  that  the  clause  was  general, 
and  ought  not  to  be  confined  to  cases  where  one  party  had 
improperly  revoked  the  submission. 

Alderson,  B.,  said,  he  agreed  with  the  observations  of 
Mr.  Baron  Parke. 

It  being  suggested  that  the  plaintiff  was  proceeding  to 
enforce  payment  of  the  award  by  issuing  execution  on  the 
judgment,  the  rule  was  ordered  to  stand  over  for  a  few 
days.  On  a  subsequent  day,  Parker  B.,  said,  that  the 
Court  had  looked  into  the  authorities,  and  were  of  opinion 
that  the  agreement  by  parol  to  the  time  being  enUurged 
was  sufficient ;  that  there  being  no  direction  as  to  the  mode 
of  enlarging  the  time,  and  the  arbitrator  having,  in  the 
presence  of  both  parties,  fixed  the  29th  of  June,  that  of 
itself  was  a  sufficient  enlargement  of  the  time;  and  they 
were  of  opinion  that  the  award  was  good,  and  that  the 
rule  should  be  discharged. 

Rule  discharged. 

(a)  Ante,  p.  504.  (6)  S,  39. 
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PRINCIPAL    MATTERS. 


ABATEMENT  OF  SUIT. 
See  Judgment  (Arrest  of),  1. 

ACCEPTOR. 

See  Affibatit  (of  Debt),  5,  6 — Bill 
OF  Exchange,  ft — Declaration,  5 
— Plea,  5,  18,  15,  20— Plea 
(setting  aside),  )?. 

ACCOMMODATION  BILL. 
See  Judgment  (Arrest  of),  2. 

ACCORD  AND  SATISFACTION, 
See  Plea,  5,  25. 

ACCOUNT  STATED. 
See  Declaration,  5, 6. 

ADMINISTRATOR. 

See  Declaration,  7 — Ejectment,  6. 

A  plaintiff,  administrator,  who  is 
nonsuited,  is  not  liable  to  costs,  under 
the  3  &  4  WiU.  4,  c.  42,  s.  31,  un- 
less he  can  establish  a  dear  case  of 
exemption,  by  shewing  that  he  has 
made  due  inquiries,  and  that  the  de- 
fendant has  been  guilty  of  some  mis- 
conduct, by  withholding  information 
when  applied  to.  Godson  v.  Freeman^ 

543 


ADULTERY. 
See  Plea,  28. 

AFFIDAVIT. 

See  Affidavit  (filing) — Affidavit 
(of  Debt)  1,4-— Affidavit  (using) 
— Commissioner — Deponent(Rb- 
siDENCB  of) — Writ  of  Trial,  9. 

1.  Where  a  rule  has  been  obtained 
on  an  affidavit  which  is  defective,  in 
not  having  a  proper  ^'uraf,  the  party 
moving  canno^  when  cause  is  shewn, 
and  the  objection  taken,  remove  the 
effect  of  it,  by  producing  a  fresh 
affidavit  similar  to  the  first,  with  a 
proper  jurat;  the  proper  way  is  to 
re-swear  the  original  affidavit,  and 
the  Court  will  enlarge  the  rule  for 
that  purpose,  or  allow  the  new  affi- 
davit to  be  filed.  Goodricke  v.  Ttir- 
ley,  392 

2.  It  is  no  objection  to  an  affida* 
vit,  that  it  is  sworn  before  the  attor- 
ney in  the  cause,  unless  it  expressly 
appears  that  he  was  the  attorney  at 
the  time  the  affidavit  was  sworn. 
B  aumont  v.  Deanf  354 

3.  Affidavits  in  answer  to  a  rule 
enlarged  from  one  term  to  another 
which  requires  the  affidavits  to  be 
filed  a  certain  time  before  the  term, 
must  in  all  cases,  notwithstanding  a 
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AFFIDAVIT. 


AFFIDAVIT  (OF  DEBT)- 


contrary  practice  has  prevailed,  be  I 
filed  within  the  time  prescribed,  un- 
less  the    party   is    prevented   filing 
them  by  inevitable  acciderU.     Turner 
V.  Unwin,  16 

4.  Upon  a  reference  to  an  arbitra- 
tor, "  the  costs  to  abide  the  event, 
who  was  to  say  by  whom  and  when 
to  be  paid,"  he  awarded  a  sum  to 
the  plaintiff,  and  divided  the  costs 
between  him  and  the  defendant.  The 
plaintiff,  treating  the  award  in  re- 
spect of  the  costs  as  void,  threatened 
to  issue  execution  for  the  debt  and 
costs,  upon  which  the  defendant  pre- 
pared affidavits  of  the  facts,  (before 
judgment  was  signed),  and  af\er  it 
was  signed  made  another  affidavit  of 
that  fact,  and  moved  upon  all  the 
affidavits  to  set  aside  the  judgment : 
— Held,  that  tbe  first  affidavits  were 
good,  though  sworn  before  judgment 
was  signed.  Read  y,  Massie,       681 

5.  On  shewing  cause  against  a 
rule,  when  an  objection  is  taken  to 
the  insufficiency  of  the  affidavits  in 
support  of  the  rule,  the  counsel 
shewing  cause  must  at  once  elect 
whether  he  will  use  his  affidavits  in 
answer  to  the  rule  or  not. 

Affidavits  in  support  of  a  rule  to 
set  aside  proceedings  must  shew  a 
clear  case  for  relief;  and,  therefore, 
where  it  was  moved  to  set  aside  a 
judgment  on  the  ground  that  the 
accounts  between  the  parties  had 
been  investigated  and  found  to  be  in- 
correct, and  that  the  plaintiff  had 
agreed  that  any  error  should  be  rec^ 
tified : — Held fthzt  the  affidavits  were 
insufficient  in  not  stating  that  the 
error  was  in  tbe  amount. 

Where  a  rule  is  discharged  on  a 
technical  objection  taken  to  an  affi- 
davit, without  going  into  the  merits, 
no  coats  are  allowed.  P reedy  v. 
LweU,  671 

6.  If  the  words  "  before  me,"  in 
the/ara<  of  an  affidavit,  are  struck 
outy  and  the  words  *^by  the  Court" 


introduced,    it  is  not  an  objection. 
ifiMfin  V.  Grange,  516 

7.  The  Christian  names  of  the  par- 
ties in  a  cause  must  be  written  at 
length  in  the  title  of  an  affidavit. 
Matters  v.  Carter,  577 

8.  An  affidavit  of  a  marksman, 
which  expresses  in  the  jurat  that  A. 
B,  had  been  first  sworn  to  the  fact 
that  he  had  read  over  and  explained 
the  affidavit  to  the  marksman,  and 
that  he  understood  it,  is  insufficient ; 
the  officer  himself  ought  to  explain  it. 
Rex  V.    The  Sheriff  of  Middlesex^ 

765 

9.  If  a  rule  is  moved  without 
affidavits,  none  can  be  used  in  answer 
to  it.     Atkins  v.  Meredith,  658 

AFFIDAVIT  (FILING). 

See  Affidavit,  d. 

Affidavits  to  shew  cause  against 
an  enlarged  rule  must  be  filed  a  week 
before  the  terra  to  which  it  is  en- 
larged.    Gilson  v.  Carr,  618 

AFFIDAVIT  (INTITLING). 

See  Attachhbvt,  1 1 — Judicial  No- 
tice, 1. 

1.  **  Casley,  assignee,  &c.,"  is  not 
a  sufficient  description  of  the  plain- 
tiff in  the  title  of  an  affidavit.  Cas- 
ley  V.  Smyth,  477 

2.  In  intitling  an  affidavit,  the 
parties  should  be  described  as  *'  plain- 
tiff" and  «  defendant"  Harris  v. 
Griffith,  289 

S.  In  an  action  against  the  defen- 
dant and  bail,  on  a  bail-bond,  the 
affidavits  in  support  of  a  rule  for  set- 
ting aside  proceedings  may  be  intitled 
either  in  the  original  action,  or  in  that 
against  the  bail.      Stride   v.  HiU, 

709 

AFFIDAVIT  (OF  DEBT). 
See  Dbclarimo  (against    oii£    ow 

two) — PSFSNUANT*  1,  3 — ^LaPHES, 

4 — Waiver,  4. 


AFFIDAVIT  (OF  DEBT). 


AMENDMENT. 
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1.  An  affidavit  of  debt  claimiiig 
interest,  inust  shew  that  it  accmed 
{nmaant  to  agreement. 

An  affidavit  of  debt,  bad  as  td 
part,  is  insufficient.    Drmke  v.  Har* 

fi>  An  affidavit  of  debt  made  by 
assignees  of  a  bankrupt,  claiming  a 
certain  sum  for  money  lent,  paid,  &e., 
by  the  bankrupt  to  and  for  the  use 
and  at  the  request  of  the  defendant^ 
*'  and  for  interest  thereon  agreed  to 
lie  paid  **  by  the  defendant,  is  suffix- 
dent.     Harrison  V.  Turner^  72 

3.  In  an  affidavit  of  debt  against  the 
drawer  or  indorser  of  a  bill  of  ex- 
change, it  is  sufficient  to  allege  a  de* 
lault  by  the  acceptor,  without  aver- 
ring a  presentment  or  notice.  fPt- 
thorn  \*  Gompertz^  SBft 

4.  An  affidavit  of  debt  sworn  on 
the  9th  of  April,  upon  which  a  ca-- 
pias  issued  into  Surrey,  and  after- 
wards another  capias  into  Middlesex^ 
and  on  5  th  of  November,  an  alias 
capias  into  Surrey: — Held,  that,  as 
the  same  officer  acted  for  both  coun* 
ties,  an  arrest  upon  the  last  writ  was 
regular. 

An  affidavit  is  not  considered  stale 
till  it  is  a  year  old.  Ramsden  v. 
Maughan,  40$ 

5.  Where  a  writ  of  capias  was 
issued  on  a  good  affidavit  of  debt, 
and  afterwards  another  capias  into 
another  county  upon  a  defective  affi- 
davit, on  which  the  defendant  was 
arrested : — Held,  that  the  arrest  was 
regulari  as  the  first  affidavit,  being 
sworn  before  the  same  officer  who 
issued  both  writs,  would  warrant  the 
isuing  of  the  second  writ  without  a 
fresh  affidavit. 

Semble,  that  prisoners  are  not 
bound  by  the  same  strictness  as  to 
the  time  for  making  objections,  as 
applies  to  persons  at  large.  Rock  v. 
Johnson,  405 

6.  In  an  affidavit  of  debt  on  a  bill 
of  exchange,  by  indorsee  against  the 


drawer,  it  is  not  becessary  to  staca 
the  default  of  the  acceptor,  or  iliat 
notice  thereof  was  given  to  the  drawer. 
Irmng  v.  Heaton^  698 

7.  An  affidavit  of  debt  on  a  bill 
of  exchange  need  not  state  the  date 
of  the  bill,  if  it  allege  it  to  be  unpaid. 

lb. 

AFFIDAVIT  (OF  SERVICE). 

An  affidavit  of  service  must  swear 
to  the  service  of  the  "  rule  annexed," 
and  not  merely  of  the  "rule  in  this 
cause."    Fidlett  v.  BoUon,  282 

AFFIDAVIT  (USING). 
See  Affidavit,  9. 

Afler  a  Judge  has  made  an  order 
at  chambers,  an  application  to  the 
Court  to  set  aside  that  order  may  be 
made  upon  the  same  affidavits  as  were 
used  before  the  Judge  at  chambers. 
Pickford  V.  Enington,  453 

ALLOCATUR. 
See  Second  Attacumbnt,  I. 

ALTERATION. 

See  Affidavit,  6 — Bill  of  Ex- 
CHANGK,  1 — Capias,  2 — Summons, 
5 — Writ  (Altx&ation  of). 

AMENDMENT. 

See  Appearance — Scire  Facias,  S 
— Waiver,  1 — Writ  of  Trial,  8. 

In  debt  on  a  recognizance  of  bail, 
the  declaration  stated  the  recogni^ 
zance  to  have  been  entered  into  in  an 
action  of  debt  against  J,  S,  On  the 
production  of  the  record,  (on  a  plea 
of  nul  tiel  record),  it  appeared  that 
the  original  action  was  on  promises. 
The  Court  allowed  the  declaration  to 
be  amended,  on  payment  of  costs, 
but  required  a  special  application  for 
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ARBITRATION. 


ihat  purpose,  and  would  not  permit 
it  to  be  made  to  prevent  the  defen- 
dant from  obtaining  judgment,  ilfun- 
kenbeck  v.  Bmhnell^  1 39 

ANNUITY, 

See  Insolvent,  2. 

APOTHECARY. 
See  Plea,  18. 

APPEARANCE. 

See  Declarino  (Time  fob) — Dis- 
tringas, 1,  2,  5 — NoN  Pros — 
Service  (of  Process) — Waiver,3. 

If  a  defendant  enters  an  appear- 
ance in  due  time,  which  is  irregular 
on  account  of  a  mistake  in  the  name, 
the  proper  course  for  him  to  pursue 
is  to  apply  to  amend  that  appearance, 
and  not  to  enter  a  new  one.  Bate 
v.  BoUon,  677 


APPROPRIATION. 

See  Attorney  and  Client, 


9 


ARBITRATION. 

See   Affidavit,  4 — Costs,  2,   8 — 
Costs  (in  the  Cause),  2. 

1 .  Applications  to  set  aside  awards 
made  under  a  Judge's  order  of  re- 
ference are  now  put  on  the  same 
footing  as  to  time  as  if  the  awards 
were  made  under  the  8  &  0  Will.  3  ; 
but  if  the  party  affected  has  not 
notice  of  the  award  sufficiently  early 
to  enable  him  to  move  within  the 
time  allowed  by  the  act,  he  may 
move  to  set  it  aside  in  the  term  next 
after  the  notice. 

A  reference  was  made  to  two  ar- 
bitrators, and  an  umpire  to  be  chosen 
by  them,  who  was  to  be  present  and 
decide  each  matter  of  reference  as  it 
might  arise,  and  either  might  make  an 
^ward.  The  umpire,  in  the  presence 
of  the   arbitrators^    disallowed    the 


plaintiff  part  of  his  claim,  which 
made  the  balance  in  favour  of  the  de- 
fendant ;  and  afterwards,  without  no- 
tice to  the  arbitrator  or  defendant, 
made  his  award  in  favour  of  the  plain- 
tiff. The  Court  set  aside  the  award. 
Whether  the  3  &  4  WiU.  4,  c.  42, 
8.  39,  applies  to  all  arbitrations,  so  as 
to  enable  a  Judge  to  make  an  order 
for  enlarging  tlie  time  beyond  what 
the  parties  had  agreed  upon,  and 
without  any  clause  to  that  effect  in 
the  submission,  or  only  to  cases 
where  one  party  has  improperly  at- 
tempted to  revoke  the  arbitrator's 
authority — Query  ?  Potter  v.  New- 
man,  ^04 

%.  Where  a  cause  was  referred  to 
an  arbitrator,  who,  at  a  meeting,  at 
which  the  plaintiff  and  defendant 
were  present,  appointed  a  future 
day  for  another  meeting,  but  which 
day  was  beyond  the  time  allowed  for 
making  the  award,  and  the  arbitrator 
by  accident  omitted  to  enlarge  the 
time  for  that  purpose,  the  Court  re- 
fused to  interfere  by  making  a  rule 
to  extend  the  time  for  making  the 
award  to  the  day  named.  BurUy  v. 
StevenSf  255 

S.  Where  a  defendant  submitted 
all  matters  in  difference  to  arbitra- 
tion, and  the  arbitrators  required 
him,  in  pursuance  of  a  power  given  to 
them  for  that  purpose,  to  produce 
certain  books  and  papers,  and  an  at-« 
tachment  was  moved  for  against  him 
for  not  producing  them :— /feU^  that 
he  could  not  by  affidavit  bring  before 
the  Court  the  question  whether  those 
books  related  to  matters  in  difierence 
between  them,  or  not;  though  it  was 
expressly  sworn  that  die  books  mere- 
ly related  to  old  accounts  which  had 
been  long  since  settled,  and  which  it 
had  been  agreed  between  them  should 
form  no  part  of  the  reference,  be- 
cause by  the  general  terms  of  the 
submission  of  all  matters  in  difference 
it  was  led  in  the  discretion  of  the 
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arbitrator  to  say  what  were  matters 
in  difference  and  what  were  not. 
Arhuchle  v.  Pricey  1 74 

4.  An  award  made  in  pursuance 
of  an  order  of  Niii  FriuSf  referring 
a  cause  and  other  matters  in  differ- 
ence, may  be  objected  to  at  any 
time  before  the  end  of  the  term 
next  after  pubh'cation. 

In  stating  the  grounds  on  which  it 
is  sought  to  set  aside  an  award,  it  is 
not  sujSicient  to  state  a  general  head 
of  objection,  as  *<  misapprehension  of 
the  terms  of  the  reference."  Allenhy 
v.Proudlock,  54 

5.  Where,  in  an  action  of  tres- 
pass, the  time  for  making  an  award 
pursuant  to  an  order  of  Nisi  Prius 
expires  before  the  award  is  made, 
and  the  arbitrator  has  not  enlarged 
the  time,  as  empowered  by  the  order, 
the  Court  will  under  certain  circum- 
stances direct  judgment  to  be  signed 
and  execution  issued  for  the  sum  for 
which  the  jury  find,  subject  to  the 
reference,  unless  the  enlargement  is 
consented  to.   Wilkinson  v,  Timcy  37 

6.  The  3  &  4  Will.  4,  c.  42,  s.  39, 
does  not  apply  to  arbitrators  ap- 
pointed in  pursuance  of  a  clause  in  a 
deed,  that  all  disputes  shall  be  re- 
ferred to  the  arbitration  of  two  per- 
sons, who  are  directed  to  choose  an 
umpire  before  they  proceed,  but 
which  umpire  has  not  been  appointed. 


Bright  V.  Durnellf 
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7.  An  arbitrator's  decision  on  the 
admissibility  of  evidence  before  him 
is  final.     Symes  v«  GoodfeUow^    642 

ARREST. 

See  Appidavit  (op  Debt),  5 — De- 
ponent (Residence  op),  1 — La- 
ches, 5 — Render,  4. 

] .  The  Court  refused  to  discharge 
the  defendant  out  of  custody,  where 
he  had  been  arrested  by  a  party  not 
having  the  warrant  in  his  possession, 
and  had  been  taken  out  of  the  county 
and  detained  there  two  days,  the  ap- 


plication for  relief  not  having  been 
made  until  twenty-three  days  after 
the  arrest.     Fonmes  v.  Stokes^      125 

2.  The  fee  payable  by  law  to  the 
officer  from  the  party  arrested,  is 
Ad.  only,  the  fee  prescribed  by  the 
28  Hen,  6,  c.  9.  Innes  v.  Levy^    116 

3.  It  is  no  objection  to  an  arrest, 
that  it  takes  place  in  a  gaol,  if  a  de- 
fendant is  there  for  his  own  purposes. 
Loveitt  V.  Hilly  579 

ARREST  (WITHOUT    PROBA- 
BLE CAUSE). 

1.  Where  the  reduction  of  the 
plaintiff's  claim  was  occasioned  by  a 
dispute  as  to  the  right  of  the  defen- 
dant to  claim  a  set-off: — Heldy  that, 
though  the  arbitrator  awarded  in 
favour  of  the  defendant  in  respect  of 
the  set-off,  and  thereby  reduced  the 
plaintiff's  claim  a  third,  that  the  de- 
fendant was  not  entitled  to  his  costs 
under  the  43  Geo.  3,  c.  46,  s.  3. 
Cawthorne  v.  Cawthome,  182 

2.  On  an  application  for  defen- 
dant's costs  under  the  43  Geo,  3,  c. 

,  46,  s.  3,  the  onus  of  proving  that  the 
arrest  was  without  reasonable  and 
probable  cause  lies  on  the  defendant, 
and  the  Court  will  not  inquire  whether 
the  finding  of  the  jury  was  correct. 
Trviss  V.  Osborne^  107 

3.  In  order  to  obtain  costs  under 
the  43  Geo.  3,  c.  46,  s.  3,  it  is  not 
necessary  to  shew  that  the  arrest  was 
malicious.  lb. 

4.  Where  a  defendant  was  arrested 
for  20/.  and  upwards,  and  the  jury 
gave  only  17/.  19x.  :—Heldy  that  the 
defendant  was  entitled  to  costs  under 
the  43  Geo.  3,  c.  46,  s.  3,  it  appear- 
ing that  the  plaintiff  had  first  sent  in 
a  bill  for  the  above  sum,  and  had 
afterwards  added  Zl.  2s.  for  goods 
supplied,  which  had  been  returned  as 
unsuitable,  there  being  reason  to 
believe  that  the  plaintiff  had  added 
that  sum  to  make  up  an  arrestable 
amount.     Sutton  v.  Burgess,       376 
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ASSAULT  AND  BATTERY. 

See  New  Assionhent — Plea,  2S. 

ASSIGNEE. 

iSeeArFiDAViT  (intitlino),  1 — Affi- 
davit (of  Debt),  2 — Attoenev 
AND  Client,  1 — Declaration,  6 
— Plea  (several),  ft — Release. 

ASSIGNEE  (OF  DEBT). 

See  Attorney  (Authority  of). 

ATTACHMENT. 

See  Award  2,  6 — Chargino  in 
Custody — Render,  1 — Subpcena. 

1.  A  rule  for  an  attachment,  for 
any  other  cause  than  the  non-pay- 
ment of  money  pursuant  to  the  Mas- 
let's  allocatur^  is  only  nisi  in  the  first 
instance.      Richmond   v.  Bowdidge^ 

749 

2.  If  money  is  ordered  to  be  paid 
to  a  certain  person  {not  an  attorney) 
or  his  agent,  the  demand  must  eitlier 
be  made  by  himself  or  some  one  au- 
thorized by  a  power  of  attorney. 
Brown  v.  Jenks,  581 

3.  The  rule  for  an  attachment  for 
non-payment  of  a  sum  of  money 
found  due  by  an  attorney  to  his 
client,  on  a  reference  to  the  Master, 
pursuant  to  a  rule  of  Court,  is  nisi 
in  the  first  instance.  Ryan  v.  Fur- 
nell,  582 

4.  Where  a  reasonable  time  had 
not  been  given  between  the  day  of 
serving  a  rule  for  an  attachment  and 
the  day  of  shewing  cause,  the  Court, 
on  making  the  rule  absolute,  directed 
the  attachment  to  lie  in  the  office  a 
few  days,  until  notice  of  that  step  be- 
ing taken  should  be  given  to  the  de- 
fendant.    Rex  v.  Giles,  569 

5.  Under  certain  circumstances, 
where  there  is  reason  to  believe  that 
the  copy  rule,  and  allocatur,  have 
come  to  the  knowledge  of  the  defen- 
dant, an  attorney,  a  rule  nisi  for  an 


ftttachment  will  be  granted,  aitiunigfa 
atrict  personal  service  has  not  been 
effected.     Rex  v.  DignoMy  859 

6.  In  the  C.  P.  two  notions  are 
neoeBsary  to  make  a  Judge's  order  a 
rule  of  Court,  aad  for  an  attacfament 
lor  diaobedieiiee  thereto*  Pxlcher  v. 
Woods,  St% 

7.  If  an  award  directs  a  document 
to  be  delivered  to  three  peraooa,  they 
must  all  make  the  demand  at  the 
same  time,  or  execute  a  power  of  at- 
torney authorising  one  person  to  make 
it,  so  that  the  defendant  may  know 
the  demand  to  be  made  by  their  joint 
authority.     Syket  v,  Haigh,        114 

8.  An  application  to  make  a  Judge's 
order  a  rule  of  Court*  and  for  an  at- 
tachment for  disobeying  it,  may  be 
made  on  the  same  motion.  Hinch* 
liffe  V.  Jones,  86 

9.  An  application  for  an  attach- 
ment for  disobedience  to  a  subpoena 
must  in  all  cases  be  made  promptly, 
and  therefore  a  ru)e  for  an  attachment 
for  not  obeying  a  subpcena  to  attend 
on  the  trial  of  an  indictment  on  the 
1 1  th  of  December  was  discharged, 
because  it  tiad  not  been  moved  for 
until  the  23rd  April  following.  Rex 
v.  Stretch,  80 

10.  Semhle,  that  it  is  not  neces- 
sary that  a  witness  should  be  called 
on  his  subpoena  in  order  to  bring  him 
into  contempt.  lb. 

11.  Affidavits  in  answer  to  an  ap- 
plication for  an  attachment  in  a  cri- 
minal case  should  not  be  entitled  in  it 
unless  the  record  is  in  the  King*t 
Bench,  but  should  be  entitled  in  the 
Court  only.  lb. 

12.  If  a  rule  of  Court  requires  a 
client  to  pay  a  certain  sum  of  money, 
an  attachment  cannot  be  obtained 
against  his  attorney  for  its  non-pay- 
ment.    Poole  V.  JVatkins,  11 

13.  It  is  sufficient  to  have  one 
rule  for  making  a  Judge's  order  a 
rule  of  Court,  and  for  an  attachment 
thereon.     Forster  v.  Kirkwall,     370 
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1 4.  In  order  to  obtain  as  att  h- 
roent  for  noD-paynieDt  of  costs,  the 
rule  for  the  payment  of  them,  as  well 
as  the  rule  ntst  for  an  attachment 
for  non-payment,  must  be  personally 
served.     Birket  v.  Holmes  556 

15.  If  facts  are  stated  in  support 
of  an  application  for  an  attachment, 
from  which  it  may  be  presumed  that 
the  person  sought  to  be  served  has 
received  notice  of  the  contents  of 
the  rule  and  allocatur y  and  of  the  de- 
mand thereon,  and  on  shewing  cause 
against  the  rule  such  knowleidge  is 
not  denied,  the  Court  will  direct  the 
attachment  to  issue.  Boitomley  v. 
Belchamber^  26 

ATTACHMENT  (SETTING 
ASIDE). 

1.  Amotion  for  setting  aside  a  regu- 
lar attachment  against  the  sheriff  for 
not  bringing  in  the  body  on  payment 
of  costs,  must  be  supported  by  an 
affidavit  that  bail  above  have  justi- 
fied, or  that  the  defendant  has  been 
rendered.  Rex  v.  The  Sheriff  of 
Lincolnshire,  455 

2.  It  is  not  necessary  for  the  pur- 
pose of  such  a  motion,  that  the  bail 
should  deny  collusion,  &c.,  if  the  de- 
fendant swears  that  he  has  a  good  de- 
fence to  the  action  on  the  merits.  lb, 

ATTACHMENT  (STANDING  AS 
SECURITY). 

Bail,  10. 

1.  The  Court  ordered  an  attach- 
ment against  the  sheriff  to  stand  as  a 
security,  where,  had  bail  been  duly 
put  in  and  perfected,  the  plaintiff 
might  have  ^et  down  the  cause  for 
the  sittings  in  the  term,  notwithstand- 
ing the  accidental  circumstance  of 
there  being  at  the  time  no  place  for 

-  the  trial  of  causes  in  C,  P.  in  term. 
Rex  V.   The   Sheriff  of  Middlesex, 

142 

2.  Where  an  arrest  took  place  on 


the  5th  of  January t  ^od  bail  was  put 
in  on  the  12th,  and  the  body-rule  exr 
pired  on  the  20th: — Held,  that  an 
attachment  obtained  in  Hilary  Team 
might  be  set  aside,  without  its  stand- 
ing as  a  security,  as  the  plaintiff  had 
not  been  prevailed  from  entering  his 
cause  for  trial  in  the  term  next  after 
the  return  of  the  writ.  Rex  v.  The 
Sheriff  of  Middlesex,  765 

ATTESTING  WITNESS. 

See  Warrant  of  Attornet,  5. 

ATTORNEY. 

See  Affidavit,  2 — Attachment,  2, 
5 — Cognovit,  1,  2 — Corpora- 
tor— Indorsement  (on  Process), 
1 — Lords'  Act,  1 — Notice  (of 
Countermand) — Notice  (to  pro- 
duce), 1,  i — Person  (Appear- 
ance in) — Proceedings  (setting 
aside),  2 — ScireFacias,  4---Small 
Debtor,  3,  6 — Summons,  2,  3,  4 — 
Uniformity  of  Process  Act. 

An  attorney  cannot  be  ordered  to 
pay  the  costs  of  an  unsuccessful  ap- 
plication to  which  he  is  not  a  party 
except  upon  special  motion.  Cheslyn 
V.  Pearce,  693 

ATTORNEY  (ADMISSION  OF). 

1.  Where  an  attorney  has  given 
notice  of  his  intention  to  apply  for  ad- 
mission on  the  first  day  of  a  term, 
and  it  appears  that  some  of  the  neces- 
sary entries  have  not  been  made, 
through  the  neglect  of  an  agent,  in 
due  time  for  that  terra,  but  have  been 
made  two  days  before  it,  the  Court 
will  allow  him  to  be  admitted  on  the 
last  day  of  term,  the  entries  continue 
iiig,  and  the  notices  being  duly  al- 
tered.    Ex  parte  Woolright,        274 

2.  Wliere  an  attorney  applies  for  ad- 
mission, it  must  be  positively  shewn 
that  his  notice  has  been  regularly  put 
up  in  the  King*s  Bench  office.  Ex 
parte  Morgan,  296 
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3.  Admission  of  attorney  without 
a  term's  notice,  under  particular  cir- 
cumstances, for  the  purpose  of  prac- 
tising in  New  South  Wales.  Ex  parte 
Hulme,  88 

ATTORNEY  AND  AGENT. 

See   Attachment,    2  —  Attorney 
(Admission  of),  1 — Costs,  9. 

ATTORNEY  (AUTHORITY  OF). 

An  assignee  of  a  debt  has  a  right  to 
use  the  assignor's  name  in  suing  for 
it,  and  it  b  a  sufficient  authority  for 
the  attorney,  if  he  is  instructed  by 
the  former  to  commence  proceedings. 
Pickford  V.  Ewington,  453 

ATTORNEY  (BILL  OF). 

See  Attorney  and  Client,  10 — 
Credit  (fob  Sums  received),  2 — 
Interest. 

1 .  In  an  action  on  an  attorney's  bill, 
the  defendant  cannot,  after  being  let 
in  to  plead  to  the  merits,  plead  that 
no  signed  bill  has  been  delivered. 

Qucere^  whether  such  a  defence  can 
be  given  in  evidence  under  the  gene- 
ral issue.     Beck  v.  Mordauntf      112 

2.  An  assignee  of  an  insolvent  at- 
torney is  entitled  to  recover  the  bills 
of  costs  due  to  the  estate,  without  de- 
livering signed  bills,  according  to  the 
directions  of  the  2  Geo,  2,  c.  23, 

Whether  a  bill  delivered  by  an  at- 
torney, without  mentioning  the  Court 
in  which  the  business  is  done,  is  a 
sufficient  compliance  with  the  2  Geo, 
2,  qucere,  Setnble,  that  it  is.  Lester 
v.  Lazarus f  397 

3.  A  client  is  entitled  to  have  his 
attorney's  bill  taxed,  although  he  may 
have  expressed  his  satisfaction  at  the 
bills,  paid  a  sum  on  account,  and 
allowed  four  years  to  elapse  from  the 
delivery  of  the  bills  before  he  applies 
for  an  order  to  tax.  WooUaston  v. 
Weston^  3 


ATTORNEY'S  CLERK. 

See  Deponent  (Residence  of),  3. 

ATTORNEY  AND  CLIENT. 

See  Attachment,  3,  12 — Attorney 
(Bill  of),  3  —  Corporator  — 
Costs,  8,  9 — Credit  (for  Sums 
received),  2 — Judgment  (by  de- 
fault)— Lien — Small  Debtor,  3, 
6. 

1.  Where  a  client  has  deposited 
deeds  in  the  hands  of  his  attorney, 
and  the  latter  afterwards  becomes 
bankrupt,  the  Court  will  not  sum- 
marily interfere  to  compel  the  assig- 
nees to  deliver  up  those  deeds  which 
have  come  to  their  hands  from 
the  bankrupt.     Ex  parte  Roy^     573 

2.  Where  a  rule  for  the  review  of 
the  Master's  taxation  of  an  attorney's 
bill  has  been  disposed  of,  the  Court 
will  not  afterwards  entertain  a  motion 
impugning  the  bill  on  the  ground  of 
certain  charges  having  been  impro- 
perly introduced  into  it  instead  of  the 
cash  account.   Harrison  v.  Ward, 

39 

3.  An  attorney  has  a  right  to  in- 
troduce into  his  bill  disbursements 
made  by  him  for  his  client,  although 
he  has  no  discretion  as  to  their  amount, 
if  there  is  no  specific  appropriation  of 
money  paid  by  his  client  to  him  to 
such  disbursements.  lb, 

4.  The  Court  has  no  direct  power 
to  refer  an  attorney's  bill  for  taxation 
except  under  the  authority  of  the  2 
Geo,  2,  c.  23,    Howard  v.  Groom^ 

21 

5.  An  attorney  does  not  waive  his 
right  to  object  to  the  jurisdiction  of 
the  Court  directly  to  refer  his  bill  for 
taxation  by  attending  its  taxation  be- 
fore the  Master,  on  which,  according 
to  the  statute,  he  would  be  liable  to 
pay  the  costs  of  taxation,  the  client 
not  having  given  the  undertaking  re- 
quired by  the  statute  to  pay  what 
should  be  found  due.  lb. 

He  will,  however,  be  liable  to  re- 
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fund  what  should  be  found  overpaid 
on  such  taxation.  lb. 

6.  It  is  no  answer  to  an  application 
to  tax  an  attorney's  bill  that  an  agree- 
ment has  been  made  that  the  attorney 
shall  receive  one  half  of  the  proceeds 
of  a  suit  carried  on  at  the  instance  of 
the  client.     InreMasterSf  18 

7.  If  a  party  successfully  resists  an 
action  by  an  attorney  plaintiff  for 
costs,  on  the  ground  of  his  never  hav- 
ing b^en  employed  as  his  attorney,  he 
cannot  afterwards  summarily  compel 
the  attorney  to  give  up  documents 
which  have  come  to  his  possession  in 
the  course  of  the  business,  for  doing 
which  the  action  was  brought.  Ex 
parte  Maxwell,  87 

8.  The  Court  has  no  direct  power 
to  order  an  attorney's  bill  to  be  taxed, 
independent  of  2  Geo,  S,  c.  iS, 
Palmer  v.  Roe,  95 

9.  The  Court  cannot  direct  a  bill 
to  be  taxed  at  the  instance  of  any 
person  but  the  client.  76. 

10.  If  various  matters  form  but 
one  transaction,  some  being  at  law, 
and  others  for  conveyancing,  one  bill 
only  ought  to  be  made  out.  lb, 

11.  Where  a  client  has  voluntarily 
paid  money  to  his  attorney,  pursuant 
to  an  agreement,  in  itself  void  for 
champerty,  the  Court  will  not,  after  a 
lapse  of  thirteen  years,  interfere  to 
compel  the  attorney  to  refund  or  de- 
liver his  bill,  unless  sufficient  reason 
is  shewn  for  not  making  an  earlier  ap- 
plication.    Ex  parte  Yeatman,     804 

12.  An  attorney  having  brought 
an  action  for  his  bill  of  costs,  which 
was  defended  by  the  client,  on  the 
ground  of  negligence,  was  ordered  to 
give  to  the  defendant  a  copy  of  a 
case,  with  the  opinion  of  counsel 
thereon,  (which  had  been  procured 
for  the  defendant  by  the  plaintiff*  as 
his  attorney),  at  the  defendant's  ex- 
penao^  or  to  deliver  up  the  case  itself 
on  being  y^A  the  costs  which  the 
plaintiff*  claimed  in  rcop^rf:  of  such 


case  and  opinion*    Evan$  y«  Delegal, 

374 
18.  An  attorney  is  entitled  to  re- 
cover from  an  insolvent  costs  incurred 
in  endeavouring  fo  sell  property  of 
the  latter,  while  he  is  in  prison,  and 
taking  the  benefit  of  the  act,  if  done 
bondjide,  and  the  insolvent  has  de- 
rived some  benefit  from  it.  Tabram 
V.  Warren,  545 

« 

ATTORNEY  (PRIVILEGE  OF). 

1.  An  attorney  plaintiff*,  though  he 
does  not  describe  himself  as  attorney 
on  the  record,  does  not,  since  the 
Uniformity  of  Process  Act,  lose  his 
privilege  of  suing  in  the  superior 
Courts,  or  subject  himself  to  the  ope- 
ration of  Court  of  Requests'  Acts. 
Wright  V.  Skinner,  745 

2.  An  attorney  is  not  within  the 
Court  of  Requests'  Acts,  so  as  to  de- 
prive him  of  his  privilege  of  suing  in 
the  superior  Courts  at  Westminster, 
unless  it  is  so  enacted  in  them,  not- 
withstanding the  Uniformity  of  Pro- 
cess Act.    Dyer  v.  Levy,  680 

ATTORNEY  (RE-ADMISSION 

OF). 

1.  A  notice  by  an  attorney  on  the 
last  day  of  one  term  to  apply  for  re- 
admission  in  the  next,  is  not  suffi- 
cient, although  the  notice  remains  up 
throughout  the  vacation.  Ex  parte 
Cross,  18 

2.  An  attorney  who  has  given  his 
notices  to  apply  for  re-admission  on 
the  last  day  of  one  term,  cannot  ap- 
ply on  those  notices  for  re-admission 
in  the  next.     Ex  parte  Mosley,       69 

ATTORNEY  (RESIDENCE  OF). 

A  notice  of  action  given  to  justices 
of  the  peace,  under  the  %^  Geo,  2,  c. 
44,  s.  1,  is  sufficient,  if  the  attorney 
gives  his  place  of  business  as  his  place 


fBi       ATTORNEY,  &c. 


AWARD. 


of  abode,  rikough  he  resides  at  another 
place.    RoherU  v.  WUUamw^        486 

AUMTA  QUERELA. 

The  Court  will  relieve  on  motion, 
instead  of  putting  a  party  to  his  au- 
ditd  quereldy  where  the  case  is  clear, 
but  not  otherwise;  and  therefore, 
where  a  plaintiff,  after  he  recovered 
damages  in  an  action  of  slander  for 
words  imputing  felony,  was  convicted 
and  attainted  of  felony,  and  the  de- 
fendant in  the  action  was  a  witness 
against  him,  the  Court  refused  to  in- 
terfere, by  staying  all  further  proceed- 
ings in  the  action,  though  the  Crown 
declined  to  interfere.  Simons  v.  Blake, 

AWARD. 

See  Affidavit — Arbktratiok' — At- 

TACHMEMTt  7. 

1.  An  actioft  for  trespass  for  uk- 
ing  goods  was  referred,  principally 
with  the  view  of  determining  the 
right  of  property  in  the  goods;  the 
defendants  contending  that  the  plains 
tiff  had  no  property  in  them,  but  that 
they  belonged  to  a  third  person  :  ati^ 
other  complaint  in  the  declaration 
was,  that  the  defendants  had  com- 
mitted an  assault  upon  the  plaintiff's 
wife,  per  quod  consortium  amisit :  and 
all  other  matters  in  difference  Were' 
also  referred.  No  evidence  Was  given 
before  the  arbitrator  to  prove  the  per 
quod^  but  there  was  only  one  assault 
proved  to  have  been  committed  on 
the  wife ;  and  the  plaintiff  abandoned 
his  claim  to  part  of  the  goods.  The 
arbitrator  made  his  award,  merely 
ordering  the  verdict  which  had  been 
entered  for  the  plaintiff  to  stand,  and 
the  damages  to  be  reduced  to  35/.^ 
but  made  no  award  respecting  the 
right  of  property  in  the  goods:— 
H\eldf  that  the  award  was  sufficiently 
final.    Bird  v.  Cooper,  148 

^.  An  aetion  having  been  brought 


tat  the  recovery  of  a  wimt  of  money, 
but  which  had  only  prooeed^  as  ht 
as  the  writ  and  appearance,  aild  the 
defendant  elaimiiig  a  larger  sum  w 
be  due  to  him,  it  was  agreed  diat  the 
action  and  die  disputes'  arising  oilt  of 
the  accounts  and  other  matters  in  dif- 
ference should  be  referred,  fhe  coste 
of  the  action,  of  die  reference,  an  J  of 
the  award,  to  abide  the  event  of  the^ 
a^ard.  The  arbitrators  awarded  tiiar 
the  action  should  cease,  and  be  no 
further  prosecuted',  and  that  on  the 
balance  of  all  accounts  there  was  af 
sum'  of  661/.  due  to  the  deil?ndanv 
from  the  plaintiff,  which  they  ordered 
him  to-  pay  on  a  partictiSar  day : — 
Held,  that  the  award  was  sufliciencly^ 
fkiai,  and  diecided  the  event  of  the 
aedOH,  to  prevent  the  plaintiff  secdng" 
it  aside,  though  perhaps  the  Court 
would  refuse  an  attachment.  EisrJUe^ 
V.  Steer,  42^ 

9k  To  a*  deelaradon  on  an  awards 
the  defendants  pleaded,  that  by  an 
agreement  v^  which  they,  who  were 
the  churchwardens  and  oveneci^  of 
a  piiiisb,  were  pardes^of  one  patt,  and 
the  plaindff  and  one  E.  T.,  farmera 
in  the  parish,  of  the  other  part,  recit- 
ing diat,  in  a  rate  for  the  relief  of  thcf 
poor,  the  plaintiff  atid  E,  T,,  con- 
ceiving diemselves  to  be  over-rated 
fot  certain  property  in  proportion  to 
other  parishioners;  had^  given  notice 
to  the  defendants  of  their  intention 
to  appeal;  diat  the  defendants  m- 
tended  to  d^nd  the  same ;  but  that^ 
as  both  parties  had  agreed  to  refer  all 
matters  in  difference,  no  appeal  had 
been  entered-;  and  that,  to  detennine 
on  the  proprie^  of  the  rate,  so  far  as 
regarded  tJie  plaintiff  and  E.  2*.,  they 
had  agreed  to  refer  the  varioos  mat- 
ters in  difference  to  three  ad>itrators: 
it  was  witnessed,  that  the  defendants, 
so  far  as  they  lawfully  might  or  could* 
as  diorchwardens  and  overae««^  uid 
alee  the  plaintiff  and  ^*  T.,  rts^et^ 
dvelyt  AffHied  so  abide  by  die  award 
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of  tbe  aarbitmtor«»  who  were  to  award 
vpoB  those  matters  in  difference,  as 
to  the  expenses  of  that  agreement, 
and  also  as  to  the  costs  of  the  award ; 
the  plea  then  set  oat  the  award  ver* 
baiimf  which  directed  the  defendants* 
to  pay  to  T.  E,  F.,  the  attorney  of 
the  plaintiff  and  E.  T.,  16/.  Us.,  his 
bill  already  delivered,  and  also  his 
further  costs  of  attending  the  arbitra- 
tion, &c. ;  that  they  should  pay  to 
Messrs  A,  ^  L.  ZOL  4^.  for  their  costs 
in  attending  the  arbitration,  &c. ;  that 
they  should  pay  to  Messrs.  A,  S^  L, 
57 L  1 9«.,  for  the  expenses  of  the  arbi- 
trators ;  and  that  thedefendants  should 
deduct  from  all  future  rates  charged 
upon  the  plaintiff,  1  Of.,  and  return  him 
10«.  for  every  rate  he  had  paid  while 
the  scheme  was  in  operation :  and  as  to 
the  quantity  of  a  lake  occupied  by 
die  plaindfi^  which  was  in  dispute 
between  diem,  they  ordered  the  rate 
to  be  altered  by  the  parish  according 
to  the  schedule  annexed  to  the  award ; 
and  lasdy,  as  to  JB.  7*.,  they  ordered 
the  defendant  to  repay  him  for  every 
past  rate,  and  to  deduct  from  every 
ftiture  rate,  5«. ;  and  the  plea  con«> 
eluded  thus : — ^*  and  the  defendants- 
in  fact  say,  that  the  award  is  void 
and  bad  in  law,  and  this  they  are 
ready  to  verify,"  &c.  On  special  de- 
murrer to  this  plea,  on  the  ground 
that  the  plea  referred  to  the  jury  what 
ought  to  be  decided  by  the  Court: — 
Heldy  by  Lord  Ahinger,  and  BoUand, 
B«,  that  the  plea  was  good  in  form, 
but  bad  in  substance,  because  tbe 
submission  and  award  were  void,  as 
the  principal  matter  referred  could  not 
legally  be  referred  by  the  defendants, 
as  parish  officers;  that  the  parish  were 
not  bound  by  the  decision  of  the  arbi- 
trators, nor  the  defendants  as  parish- 
ioners, nor  any  other  of  the  parish- 
v>ners;  that  the  award  being  void 
witti  vespect  to  the  prineipol  matter 
referred^  it  wcui  also  void  as  to  the 
costs ;  and  that  the  an^^i  \»(i  one  of 


the  principal  matters  in  so  much  doubt 
thatt  he  parties  could  not  have  the 
benefit  of  it. 

Parke^  B»,  held  that  the  plea  was 
good  in  form  and  substance,  and 
that  the  award  was  divisible;  that 
though  the  defendants  could  not  be 
compelled  to  perform  the  first  part  of 
the  award  respecting  the  rate,  yet  that 
the  award  was  good,  so  far  as  it  di- 
rected the  defendants  to  pay  the  costs 
occasioned  by  the  appeal,  &c.,  and  of 
the  award ;  that  the  fact  of  the  quan- 
tity of  the  lake  occupied  by  the  plain- 
uff  not  being  settled  by  the  arbitra- 
tors, but  directed  by  them  to  be 
measured  by  the  parisli.  Was  not  ma- 
terial; tod  that  the  amount  of  the 
attorney's  costs,  which  the  plaintiff 
alone  was  liable  to  pay,  might  be  fixed 
by  evidence.      Thorp  v.  Cole,      457 

4.  It  is  no  ground  for  impeaching^ 
an  award  that  the  arbitrator  has  been 
mistaken  in  point  of  law  as  to  the  ad- 
missibility of  certain  evidence.  Arm*t 
strong  V.  Marshall^  593* 

5.  A  cause  and  all  matters  in  differ* 
ence  were  referred  to  an  arbitrator, 
the  costs  to  abide  the  event,  as  upon  a; 
trial  at  law,  and  final  judgment  might 
be  entered  up  thereon  by  either  party. 
The  arbitrator  awarded  that  the  plain- 
tiff had  no  cause  of  action,  and  order- 
ed the  defendant  to  pay  a  sum  of 
money  to  the  plaintiff;  but  (he  added) 
it  was  not  intended  to  prevent  the 
plaintiff  from  recovering  upon  an 
agreement  signed  by  the  defendant, 
but  that  at  present  he  had  no  cause 
of  action: — Heldf  that  the  award 
was  sufficient.    Harding  v.  Forahaw^ 

761 

6.  Where  there  is  a  doubt  about 
the  validity  of  an  award,  the  Court 
will  neither  set  it  aside  nor  grant  an 
attachment,  but  leave  the  party  to 
bring  an  acdon:  secuSf  when  a  verdict 
has  been  taken.    Buriey  v.  Stevens^ 

77a 

7.  The  time  for  making  an  award 
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BAIL-BOND. 


being  limiteS  to  the  18th  of  April, 
with  power  to  enlarge  the  time,  but 
not  stating  how  the  arbitrator,  at  a 
meeting  on  the  16th,  in  the  presence 
and  with  the  consent  of  all  parties, 
appointed  the  29th  of  June  for  a  fur- 
ther meeting : — Held,  to  be  a  suffi- 
cient enlargement  of  the  time.  lb. 
The  S  &  4  Will.  4,  c.  42,  s.  39,  is 
general  as  to  the  power  of  the  Court 
to  enlarge  the  time  for  making  awards. 

76. 

BAIL. 

See  Amendment — Attachment  (set- 
ting aside),  1,  2. 

1 .  If  notice  of  country  bail  is  given 
who  are  to  justify  pursuant  to  the  old 
practice,  the  four  days'  notice  re- 
quired by  1  Reg.  Gen.  T.  T.  1  fViU. 
4,  need  not  be  given.  Hardhottle  v. 
Clarhy  1 2 

2.  Notice  of  justification  of  bail, 
where  further  time  has  been  obtained, 
must  be  given  before  3  o'clock  on 
the  day  the  order  is  made.  New^ 
ion*s  Baily  270 

3.  **  Ely,  in  the  county  of  Cam^ 
bridge,'*  is  a  sufficient  description  of 
a  bail's  residence  in  an  affidavit  of 
justification.     Hunt's  Bail,  272 

4.  It  is  sufficient  for  bail  to  swear 
himself  not  to  be  bail  for  any  "  de- 
fendant "  except  in  the  action  where- 
in he  becomes  bail.  lb. 

5.  If  a  bail  swears  to  sufficient  pro- 
perty "over  and  above  all  his  just 
debts,"  without  the  words  "  what  will 
pay,"  the  affidavit  is  good.  lb. 

6.  AJler  bail  are  sworn,  it  is  too 
late  to  object  that  the  costs  of  a 
former  unsuccessful  attempt  to  jus- 
tify are  not  deposited.   Knight's  Bail, 

828 

7.  Af\:er  bail  had  justified,  the 
plaintiff  not  having  excepted  to  them, 
in  consequence  of  each  of  them  posi- 
tively swearing  to  the  requisite 
amount,  the  plaintiff  discovered  that 
they    were    both    insolvent: — The 


Court  refused  to  compel  the  defen** 
dant  to  put  in  other  bail.  Lazarus  v. 
LevauXf  S53 

8.  In  the  Exchequer,  bail  justify- 
ing by  affidavit,  having  being  before 
rejected,  must  make  a  deposit  for 
costs.    Turley's  Bail,  49^ 

An  affidavit  to  oppose  bail,  on  the 
ground  that  they  have  been  before 
rejected,  must  shew  that  they  were 
rejected  for  insufficiency.  lb. 

9.  A  notice  of  justification  of  bail 
at  chambers,  not  specifying  the  hour^ 
is  a  nullity;  and  though  a  notice  of 
waiver  of  the  first  notice,  and  a  fresh 
notice  of  justification  specifying 
the  time,  were  served  two  hours  after- 
wards, yet  being  too  late: — Held, 
that  the  plaintiff  was  justified  in  not 
attending  to  oppose  the  bail : — Held, 
also,  that  the  plaintiff  was  entitled 
to  move  to  set  aside  the  allowance  of 
bail,  though  a  Judge  at  chambers  had 
decided  that  the  proceedings  were  re- 
gular.    Staines  v.  Stoneham,       678 

10.  Bail  may  set  aside  proceedings 
against  them  on  payment  of  costs 
and  rendering,  without  the  bail-bond 
standing  as  a  security,  even  though 
the  bail  become  fixed  at  a  time 
when,  by  the  practice  of  the  Court, 
no   declaration   could  be   delivered. 

lb. 

11.  If  a  defendant  in  justifying  his 
bail  adopts  the  new  practice  under 
Reg.  Gen.  T.  T.  1  Will.  4,  he  must 
conform  to  it  strictly ;  and  therefore 
an  affidavit  of  sufficiency,  though 
good  by  the  old  practice,  but  defec- 
tive by  the  new,  is  insufficient.  Pen^ 
son's  Bail,  627 

BAILABLE  PROCESS. 

See  Uniformity  of  Process  Act. 


BAIL-BOND. 
See  Affidavit  (intitlino),  f^-  -Bail, 
10— Declaring  (»»  bene   esse) 
^  Orcit,  I,  2 — Render,  8. 


BAIL.BOND. 


BANKRUPT. 


785 


*  1.  Where  proceedings  were  taken 
on  a  bail-bond  before  default  in  the 
original  action,  the  mode  of  taking 
the  objection  is,  by  moving  to  set 
aside  the  writ  itself,  and  not  the  ser- 
vice of  it.  Edwards  v.  Banks,  357 
2.  To  have  the  bail-bond  stand  as 
a  security,  it  must  appear  that  a  trial 
was  lost  at  the  time  of  moving  for  the 
rule.     Stride  v.  HiU,  709 


BAIL  (DISCHARGED). 

See  Bail  (Relief  of). 

Bail  are  discharged,  by  time  being 
given  to  their  principal  without  their 
consent,  although  they  may  not  have 
been  damnified.  Hanningtan  v. 
Beare,  256 

BAIL  (FIXING). 
See  Bail  (Rights  of). 

If  a  writ  of  ca.  sa.  is  sued  out 
against  the  principal  in  vacation,  re- 
turnable immediately  after  the  execu- 
tion thereof,  pursuant  to  the  3  (j^  4 
fVilL  4,  c.  67,  s.  2,  with  the  inten- 
tion of  fixing  the  bail,  and  a  Judge's 
order  is  afterwards  obtained  in  the 
same  vacation  for  a  return  of  that 
writ  in  a  certain  number  of  days, 
under  the  15  th  section  of  the  2  IVilL 
4,  c.  39,  the  bail  ought  either  to  have 
notice  given  them  of  the  order,  or 
else  the  order,  with  the  writ,  should 
be  entered  in  the  public  book,  four 
clear  days  at  least  before  the  writ 
is  made  returnable  by  the  order :  and 
for  want  of  this,  proceedings  after- 
wards taken  against  the  bail  were  set 
aside  as  irregular. 

It  is  recommended  by  the  Court, 
that  when  a  ca,  sa,  is  issued  with 
the  intention  of  fixing  the  bail,  it 
should  be  in  the  old  form,  returnable 
in  term;  and  it  seems  doubtful  whe- 
ther a  ca,  sa.  returnable  immediately 
is  sufficient  for  the  purpose  of  fixing 
bail.     Kemp  v.  Hyslop,  687 

VOL.  IV. 


BAIL  (RELIEF  OF). 

See  Affidavit  (intitling),  3. 

1.  Proceedings  against  bail  to  the 
sheriff  are  not  waived  by  the  plain- 
tiff declaring  de  bene  esse  in  the  ori- 
ginal action,  after  the  bail  have  been 
served  with  process.  Vernon  v,  Turley, 

660 

2.  The  drawer  of  a  bill  of  exchange 
having  been  arrested,  his  brother 
agreed  with  the  plaintiff  that  upon 
the  defendant's  agreeing  to  give  goods 
to  a  certain  amount  within  a  month, 
and  a  bill  of  exchange  for  the  remain- 
der, this  action,  and  another  against 
the  acceptor,  should  cease,  and  the 
bill  be  destroyed ;  but  if  the  agree- 
ment was  not  performed,  the  plain- 
tiff might  proceed.  Within  the  time 
two  bills  of  exchange  for  part  of  the 
debt  were  sent  to  the  plaintiff,  which 
he  kept  and  gave  credit  for,  but  the 
goods  were  not  sent;  the  defendant 
soon  after  became  bankrupt;  the 
plaintiff  then  took  proceedings  against 
the  bail: — Held,  that  the  bail  were 
not  discharged  either  by  time  being 
given  or  by  the  plaintiff's  keeping 
the  two  bills.  /6» 

3.  Bail  knowing  of  an  agreement 
to  give  time,  must  apply  for  relief 
immediately  on  being  served  with 
process.  lb, 

4.  lliough  the  defendant  is  sued 
jointly  with  the  bail,  proceedings  in 
the  action  may  be  stayed  on  the  ap- 
plication of  the  latter  only.  Stride 
V.  Hill,  709 

BAIL  (RIGHTS  OF). 

A  ca,  sa,  being  made  returnable 
before  it  issued,  and  having  been  is- 
sued into  a  wrong  county,  are  irregu- 
larities of  which  the  bail  may  take  ad- 
vantage by  motion.    La  Porte's  Bail, 

639 

> 

BANKRUPT. 

iJe^  Affidavit  (of Debt),  2 — Attor- 
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BANKRUFr. 


CHANCERY. 


MBT   AND    CUBtfT,    1 — DBMURRBR 

(striking  out) — Plea(frivolou8), 
1 — Pleas  (several),  2 — Release. 

•^    BASTARD. 
See  Testamentary  Guardian. 

BILL  OF  EXCHANGE. 

See  Affdayit  (of  Debt),  3,  6,  7 — 
Condition — Declaration,  1,  6 — 
Feme  Covert — Insolvent,  1 — 
Judgment  (Arrest  of)  % — Plea, 
2,  5,7,  11,13,  15,  20,  21,  25— 
Plea  (setting  aside),  2-^  Plea 
(withdrawing) — Rule  (Service 
of),  1. 

1.  In  an  action  on  a  bill  of  ex- 
change against  the  acceptor,  the  de- 
fendant pleaded  that  he  did  not  ac- 
cept the  bill:— HeM,  that  it  was 
competent  for  him  under  this  plea 
to  give  in  evidence,  that  since  he  ac- 
cepted the  bill  a  material  alteration 
was  made  in  the  date,  which  vitiated 
the  bill.     Cock  v  Cdxwell,  187 

2.  In  assumpsit  against  the  accept' 
tor  of  a  bill  of  exchange,  part  pay- 
ment may  be  given  in  evidence  under 
a  plea  denying  the  acceptance,  in  rf- 
duction  of  the  damages.  Shirley  v. 
Jacobs,  136. 

BOND. 

See  Judge  (Jurisdiction  of),  2 — 
Venire  ad  Triandum. 

BOUNDARIES  (OF  COUNTY). 

See  Summons,  8. 

BREACHES. 
See  Plsa,  26 — Venire  ad  Trian- 

DUM. 

BRITISH  CONSUL. 
See  Fine,  1. 

CAPIAS. 

See  Affidavit  (of  Debt),  4 — De- 
claring (de  bene  esse) — Out- 
lawry —  Payment    into   Court 


(Plea  of)  —  Sheriff,   5  —  Va- 
riance, 1. 

1.  In  a  writ  of  capias  it  is  aaffici*^ 
em  to  describe  a  defendant  as  of  his 
late  place  of  residence,  though  he  may 
be  actually  residing  at  the  time  at 
some  other  place.  Hill  v.  Harvey,  1 63 

2.  If  a  writ  of  capias  be  directed 
to  the  sheriffs  of  London,  the  subse- 
quent insertion  of  the  word  sheriff 
(in  the  singular)  will  not  vitiate  it. 
Irving  V.  Heaton,  688 

8.  In  a  capias  "  of  the  gaol  of  Lin- 
ton Peveril,"  if  a  sufficient  description 
of  a  defendant.    Loveitt  v.  Hill,   579 

CASE. 
See  Plea,  22 — Sukmons,  10. 

CAUSE  (SHEWING)* 
See  Interpleader,  7. 

CAUSE  (SHEWN  IN  THE  FIRST 
INSTANCE). 

Cause  may  be  shewn  in  the  first 
instance  in  the  Exchequer.  Qwn  v. 
King,  786 

CERTIFICATE  (OF  FINE). 
See  Fine,  1,  2. 

CERTIFICATE  (OF  JUDGE). 
See  Costs,  10,  II,  18,  14. 

CERTIORARI, 

Semhie,  that  the  19  Geo.  8,  c.  70, 
s.  4,  empowering  the  removal  of 
judgments  from  inferior  Courts  of  re- 
cord, does  not  apply  to  judgments 
obtained  by  defendants.  Batten  v. 
Squires,  5ti 

CHAMPERTY. 

See  Attorney  and  Client,  6, 1 1 . 

CHANCERY. 

See  Writ  of  Right,  2. 

CHARGING  IN  CUSTODY. 

The  proper   mode  of  charging  a 


CHARGING  IN  CUSTODY. 


CONTRACT. 


7a7 


defendant,  who  is  a  prisoner  in  cus- 
tody of  the  marshal,  with  an  attach- 
ment, is  by  lodging  the  attachment 
with  the  -sheriff,  who  will  take  the 
defendant  upon  the  attachment  as 
soon  as  he  is  out  of  the  custody  of 
the  marshal.    Boucher  v.  Simms,  173 

CHRISTIAN  NAME. 

See  Affidavit,  7. 

CHURCHWARDEN. 

See     Mandamus — Striking     out 
Counts. 

CINQUE- I^ORTS. 

See  Render,  4. 

COGNOVIT. 

1.  It  is  not  necessary^ that  the  at- 
torney who  attends  on  behalf  of  a 
prisoner  to  explain  and  attest  a  cog' 
novit  should  make  the  declaration  re- 
quired by  the  rule  of  //.  T.  2  Will. 
4,  c.  72,  in  writing  on  the  cognovit. 
Robinson  v  Brooksbank^  31)5 

%•  It  is  a  sufficient  compliance  with 
the  rule  of  1  Reg.  Gen.  H.  T.  2  WUL  4, 
8.  72,  if  the  attorney  who  is  called  in 
by  a  defendant  in  custody  to  witness 
a  cognovit^  makes  the  declaration 
required  by  the  rule  vvoa  voce.  Wilson 
V.  Price,  213 

3.  Where  a  defendant  is  in  custody 
upon  a  cognovit,  which  it  is  alleged 
has  been  satisfied,  the  Court  will  re- 
fer it  to  the  Master,  to  see  whether 
there  is  anything  due  upon  it,  but 
will  not  order  the  defendant  to  be 
discharged.  lb. 

4.  In  the  Exchequer,  where  the 
defendant  gives  a  cognovit,  the  costs 
may  be  taxed  before  judgment  is 
signed;  and  if,  by  the  terms  of  the 
cognovit,  the  plaintiff  is  at  liberty  to 
tax  costs  and  sign  judgment,  but 
signs  his  judgment  before  the  costs 
are  taxed,  the  judgment  is  irregular. 
Wilson  V.  Northern,  212 


COLLUSION. 

See  Ejectment,  4 — Interpleader, 
2.  11. 

COMMISSIONER. 

See  Laches,  5 — Waiver,  4. 

The  Chief  Justice's  clerk's  list  of 
commissioners  is  conclusive  evidence 
as  to  whether  a  particular  person  is 
a  commissioner  of  the  English  Court 
of  C.  P.  pursuant  to  the  3  &  4  Will. 
4,  c.  42,  s.  42,  for  taking  affidavits. 
A^harjie  v.  Johnson,  32  i> 

COMMON  PLEAS. 
See  Commissioner. 

COMMON    PLEAS  (JURISDIC- 
TION  OF). 

See  Writ  of'Rioht,  1. 

COMMON  PLEAS,  LANCAS- 
TER. 

See  Removal  of  Cause,  2. 

CONDITION. 

A  plaintiff  taking  a  bill  of  ex- 
change in  payment  of  the  debt  and 
costs  of  an  action,  may,  upon  the 
bill  being  dishonoured,  arrest  the  de- 
fendant on  a  ca.  sa.t  without  deliver- 
ing up  the  bill.      Kemp  v.  Gadderer, 

676 
CONSENT. 

See  Interpleader,  10. 

CONSIDERATION. 

See  Plea,   7,    21 — Plea  (setting 
aside),  2 — Plea  (withdrawing). 

CONSOLIDATION. 
See  Costs,  1. 

CONSUL. 
See  Fine,  1 . 

CONTRACT. 

See  Plea,  3. 

F  F  F  2 
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CONVICTION. 


COSTS. 


CONVICTION. 
See  Game  Act — Overseer. 

CORONER. 
See  Execution,  3. 

CORPORATION. 

See  Court  (holding). 

CORPORATOR. 

The  circumstance  of  an  attorney 
being  a  burgess  does  not  entitle  him, 
in  an  action  against  the  corporation 
for  costs,  to  inspect  the  corporate 
books  in  order  to  prove  his  retainer. 
Stevens  v.  The  Mayor  of  Berwick^ 
upon- Tweed,  277 

COSTS. 

See  Administrator — Affidavit,  4, 
5  —  Arrest  (without  probable 
Cause) — Attachment,!  — Attor- 
ney—  Award,  2 — Defendant's 
Costs  — Executor — Interplead- 
er —  Irregularity,  S  —  Judge 
(Jurisdiction  of),  1 — Judgment 
(by  Default) — Pauper,  1,  2 — 
Plea,  2— Writ  of  Trial,  1. 

1 .  In  ejectment  against  twelve  de- 
fendants, they  defended  jointly,  and 
entered  into  a  joint  consent  rule  for 
part  of  the  premises  mentioned  in  the 
declaration,  but  not  specifying  parti- 
cularly what  part.  At  the  assizes 
two  of  the  defendants  were  allowed, 
by  order  of  the  Judge,  to  suffer  judg- 
ment by  default,  and  the  other  ten 
defendants,  without  the  consent  rule 
being  altered,  defended  for  certain 
parts  of  the  property  in  their  respec- 
tive occupations,  and  got  a  verdict. 
The  Court,  however,  held,  that  the 
verdict*  must  be  entered  generally 
for  the  plaintiff',  as  the  defendants 
did  not  establish  a  right  to  any  pro- 
perty in  the  possession  of  the  twelve, 
and  that  the  plaintiff*  was  entitled  to 
the  general  costs  of  the  cause,  but 


that  the  ten  defendants  were  entitled 
to  their  costs  of  defence,  to  be  de- 
ducted from  the  plaintiff^'s  costs. 
Buhton  V.  Hughes^  412 

2.  Before  the  issue  was  made  up, 
the  cause  was  referred ;  the  costs  of 
the  cause  were  to  abide  the  event  of 
the  award.  The  arbitrator  found 
that  the  plaintiff*  had  sustained  dam- 
age to  a  certain  amount  upon  one  of 
the  breaches  of  covenant  specified  in 
his  particular;  and,  as  to  the  rest, 
that  he  had  no  cause  of  action  against 
the  defendant: — Held,  that  the  de- 
fendant was  entitled,  under  rule  74  of 
//.  T.  2  fVilL  4,  to  the  costs  of  those 
issues  that  were  found  for  him,  not- 
withstanding the  cause  was  not  in 
strictness  at  issue,  Dauhuz  v.  Rick- 
man,  129 

3.  Where  a  special  case,  on  which 
judgment  had  been  given  for.  the 
plaintiff*  in  this  Court,  was  at  the  in- 
stance of  the  defendant  turned  into  a 
special  verdict,  that  he  might  have 
an  opportunity  of  obtaining  the  judg- 
ment of  a  Court  of  error  thereon, 
this  Court,  after  the  lapse  of  two 
years,  refused  to  allow  the  plaintiffs 
the  costs  occasioned  thereby.  CVi/- 
lins  V.  Gwynne,  122 

4.  Where,  in  an  action  on  the  case, 
a  defendant  succeeds  on  one  of  seve- 
ral issues,  which  goes  to  the  founda- 
tion of  the  plaintiff'*s  cause  of  action, 
he  will  be  entitled  to  the  general  costs 
of  the  cause,  although  there  is  a  ver- 
dict for  the  plaintiff*  upon  the  plea 
of  ''not  guilty"  without  damages. 
Frankum  v.  Lord  Falmouth,  65 

5.  Where  a  jury  is  discharged  by 
the  Judge,  of  his  own  authority, 
from  finding  a  verdict,  they  being  un- 
able to  agree,  the  ultimately  sucress- 
ful  party  is  not  entitled  to  the  costs 
of  the  first  attempt  at  trial.  Waite 
V.  Spurgin,  575 

6.  The  rule  of  1796,  concerning 
costs  on  rules  discharged  without  any 
direction  as  to  costs,  is  strictly  eon- 


COSTS. 


COSTS  (DOUBLE).       783 


fined  to  applications  on  the  ground 
of  irregularity,  either  mentioned  in 
the.  rule  or  in  the  affidayits.  In  all 
other  cases  where  rules  are  moved 
•with  costs,  and  discharged  generally 
without  saying  anything  about  costs, 
the  successful  party  will  not  be  en- 
titled to  them.  A  special  direction 
must  be  given  by  the  Court  in  order 
to  enable  him  to  obtain  them.  Drinker 
V.  Pascoe^  5Q^ 

7.  Where  the  declaration  in  eject- 
ment, containing  only  one  count  and 
one  demise,  claimed  several  mes- 
suages, and  the  jury  found  a  verdict 
oi  guilty  as  to  some,  and  not  guilty 
as  to  another,  the  Court  held,  that, 
pursuant  to  1  Reg.  Oen.  Hilary 
Term,  2  Will.  4,  s.  74,  the  defendant 
was  entitled  to  his  costs  as  to  the 
messuage  with  respect  to  which  the 
plaintiff  had  failed,  and  to  have  them 
set-off  against  those  of  the  lessor  of 
the  plaintiff.     Doe  d.  Errington  v. 


Erring  ton, 


602 


8.  The  costs  of  a  cause  were  al- 
lowed to  be  set  off  against  a  sum  due 
from  the  defendant  to  the  plaintiff  on 
another  account,  but  subject  to  the 
lien  of  the  plaintiffs  attorney:  the 
cause  and  all  matters  in  difference 
having  been  referred,  and  the  arbitra- 
tor having  ordered  a  verdict  to  be 
entered  for  the  defendant,  but  found 
that  the  defendant  was  indebted  to 
the  plaintiff  on  other  accounts.  Cad- 
dell  V.  Smart,  760 

9.  Where  a  country  attorney,  a 
defendant  in  a  cause,  not  being  an 
attorney  of  this  Court,  defended  in 
the  name  of  a  London  agent,  who  was 
an  attorney  of  this  Court,  and  the 
defendant  attended  the  assizes  in  per- 
son, and  the  plaintiff  was  nonsuited : 
— Heldf  that  the  defendant  was  en- 
titled to  his  tees  for  attending  the 
trial,  drawing  briefs,  &c.,  as  all  the 
business  must  be  considered  to  have 
been  done  in  the  name  of  the  Lon^ 
don  agent.     Jervis  v.  Dewes,        7C4 


1 0.  Under  the  plea  of  not  guilty 
in  trespass  quare  clausum  f regit,  the 
plaintiff  is  entitled  to  full  costs, 
though  the  damages  recovered  are 
less  than  40^.,  and  there  is  no  certi- 
ficate of  the  Judge,  under  the  22  & 
^9  Car.  2,  c.  9.    Hughes  ▼.  Hughes, 

5S2 

11.  Where  a  Judge  certified  at 
the  trial  of  an  action  of  trespass,  to 
deprive  the  plaintiff  of  costs,  the 
Court  held  the  Judge's  opinion  final. 
Tnigg  V.  Potts,  266 

12.  Where  there  are  several  is- 
sues, some  of  which  are  abandoned 
at  the  trial,  the  plaintiff  is  entitled 
only  to  the  costs  of  those  parts  of  the 
briefs,  and  such  of  the  witnesses  as 
were  necessary  for  the  issue  on  which 
he  succeeded.     Gougenheim  v.  Lane, 

482 

1 3.  The  43  Eliz.  c.  6,  s.  2,  only 
empowers  the  Judge  who  tries  the 
cause  to  give  the  certificate,  under 
that  act,  to  deprive  the  plaintiff  of 
costs.  And  in  case  of  executing  a 
writ  of  inquiry,  whether  before  a 
Judge  or  a  sheriff,  the  certificate  can- 
not be  granted.     Claridge  v.  Smith, 

583 

14.  In  an  action  qu.  cl,  fr.,  the 
plaintiff  obtaining  less  than  40^.  da- 
mages, the  plea  of  not  guilty,  since 
the  new  rules  of  pleading,  being  a 
special  plea,  takes  the  case  out  of  the 
22  &  23  Car.  2,  c.  9,  s.  136;  but 
the  Judge  may,  notwithstanding, 
grant  his  certificate  under  the  43 
Eliz.  c.  6,  s.  2,  to  deprive  the  plain- 
tiff of  costs,  the  whole  record  and 
evidence  at  the  trial  being  properly 
taken  into  consideration.  Smith  v. 
Edwards,  621 

COSTS  (DOUBLE). 

The  defendant  will  not  be  allowed 
to  enter  a  suggestion  on  record  to  en- 
title him  to  double  costs,  if  the 
plaintiff  is  willing  to  give  him  double 
costs  without.   Fosbrooke  v.  HoU,  700 


790    COSTS  (IN  THE  CAUSE). 


COUNTS  (SEVERING). 


COSTS  (IN  THE  CAUSE).        | 

See  Peremptory  Undertaking,  1. 

1 .  The  costs  of  executii^  a  com- 
tnission  in  a  foreign  country,  under 
1  Will,  4,  c.  22,  s.  4,  are  costs  in  the 
cause,  unless  some  special  ground  is 
laid  for  ordering  otherwise.  Prince 
V.  Samo,  6 

2.  The  costs  of  shewing  cause 
against  a  rule  for  setting  aside  an 
award  are  costs  in  the  cause,  and  the 
party  who  ultimately  has  the  verdict  in 
his  favour  is  entitled  to  have  them  tax- 
ed to  him,  notwithstanding  the  other 
party  succeeds  in  part  of  his  applica- 
tion.    Goodall  V.  Ray,  1 

3.  Before  bail  above  are  perfected, 
or  until  the  time  for  excepting  to 
them  has  passed,  the  defendant  is  en- 
titled as  a  matter  of  right  to  pay  in 
the  debt,  with  a  sum  for  costs,  under 
the  7  &  8  Geo,  4,  c.  71,  s.  2;  and 
therefore,  though  he  does  not  pay  in 
the  money  until  after  he  has  put  in 
though  not  justified  bail  above,  and 
the  piaintifF  has  been  put  to  expense 
by  searching  for  them,  and  making 
inquiries,  the  defendant  is  not  liable 
to  pay  those  expenses,  but  they  are 
properly  costs  in  the  cause.  Stan- 
forth  V.  M'Cann,  S67 

COSTS  (OF  THE  CAUSE). 

See  Costs,  1,  4,  8. 

COSTS  (OF  THE  DAY). 

In  order  to  ground  an  application 
for  costs  of  the  day,  upon  a  rule  for 
judgment  as  in  case  of  a  nonsuit  be- 
ing discharged  on  a  peremptory  un- 
dertaking, it  is  necessary  that  it 
should  appear  by  affidavit  that  costs 
have  been  incurred.     Ray  v.  Sharp^ 

354 

COSTS  (SECURITY  FOR). 

See  Husband  and  Wife. 
1.  The  Court  will  not  compel  a 


plaintiff  to  give  security  for  costs  al- 
ready incurred.   Oxendeny.  Cropper^ 

574 

2.  During  the  pendency  of  a  rule 
for  a  new  trial  obtained  by  the  piain- 
tifF, the  Court  will  not  compel  a  plain- 
tiff to  give  security  for  the  future 
costs  in  the  cause.  lb, 

3.  The  absence  of  a  plaintiff  a- 
broad,  unless  it  is  shewn  to  be  of  a 
permanent  character,  is  not  a  ground 
for  compelling  him  to  give  security 
for  costs.    Ftodsham  v.  Myers^    280 

4.  After  an  arrest  of  a  defendant, 
the  plaintiff  removed  his  furniture, 
and  absconded,  to  avoid  a  charge  of 
bigamy: — Held,  that  the  defendant 
was  entitled  to  security  for  costs. 
Rogers  v.  Banger,  411 

5.  A  motion  for  security  for  costs 
must  be  made  as  soon  as  possible  after 
the  fact  of  the  plaintiff  having  gone 
abroad  is  known  to  the  defendant. 
Wainnfrigkt  v.  Bland,  547 

COUNTS  (SEVERAL). 

1.  A  count  for  double  rent,  and 
also  for  the  single  value  of  the  same 
premises,  may  be  joined  in  the  same 
declaration.    Thornton  v.  Whitehead^ 

747 

2.  In  an  action  for  toils  on  coals 
brought  into  a  port  claimed  to  be  due 
to  the  plaintiff  by  prescription  or 
grant  from  the  Crown : — Held,  that 
he  could  not  have  two  counts  in  the 
declaration,  one  claiming  the  tolls  as 
port  duties,  and  the  other  as  metage 
fees,  and  that  one  of  the  counts  must 
be  struck  out,  and  with  costs,  unless 
a  Judge  should  be  satisfied  that  a 
distinct  subject-matter  of  complaint 
was  intended  to  be  established  upon 
each  count,  and  the  usual  undertaking 
given  to  adduce  material  evidence  on 
both  counts.  Jenkins  y,  Treloar,  690 

COUNTS  (SEVERING). 
See  Costs,  7— Issuis  (divisiblx). 


COUNTS  (STRIKING  OUT). 


DATE  (OF  BILL).        791 


COUNTS  (STRIKING  OUT). 

Applications  to  strike  out  counts 
ought  to  be  made  to  a  Judge  at 
chambers,  in  the  first  instance. 
Ward  v»  Graystock,  717 

COUNTY  COURT. 

See  Sheriff,  4. 

COUNTY  GAOL. 
See  Render,  4. 

COURT  (HOLDING). 

Where  a  charter  is  granted  to  a 
corporation  to  hold  a  Court  for  the 
trial  of  causes,  the  disuse  of  that 
Court  for  two  hundred  years,  and 
the  want  of  funds  to  hold  it,  are  no 
answer  to  a  rule  for  a  mandamua 
commanding  them  to  hold  it.  Rex 
V.  Wells,  678 

COURT  OF  REQUESTS. 

See  Attorney  (Privileas  of),  I,  ft — 
Writ  of  Trial,  2. 

1.  An  unfounded  objection  to  a 
voter's  name  in  the  list,  pursuant  to 
the  2  Will.  4,  c.  45,  s.  47,  by  which 
he  is  prejudiced,  having  to  attend  the 
revising  barrister,  does  not  give  such 
a  legal  or  equitable  claim  for  com- 
pensation for  loss  of  time,  &c.,  as 
will  enable  him  to  sue  under  the 
Westminster  Court  of  Requests  Act ; 
and  therefore,  if  the  Commissioners 
under  it  proceed  on  the  claim,  they 
may  be  restrained  by  prohibition. 
Soames  v.  RawlingSf  501 

2.  The  defendant  is  now  at  liberty 
to  move  to  have  a  suggestion  entered 
under  the  Court  of  Requests  Act,  to 
deprive  the  plaintiff  of  costs,  notwith* 
standing  final  judgment  may  have 
been  signed,  if  the  motion  is  made  as 
early  as  can  be,  and  particularly  if  it 
appears  that  the  costs  have  not  been 
taxed.     Godson  v.  Lloyd^  157 

S.  Where  it  appears  upon  the  re- 
cord that  the  debt  sought  to  be  re- 


covered is  under  40«.,  and  that  the 
defendant  resides  within  the  ope- 
ration of  a  Court  of  Requests  Act, 
which  gives  costs  to  a  defendant  if 
the  plaintiff  proceeds  in  a  superior 
Court  and  recovers  less  than  40^.,  a 
suggestion  is  unnecessary.  Defries 
V.  Snell,  680 

4.  The  4th  of  Geo,  4,  c.  cxxiii.,  re- 
peals the  previous  Southwark  Court 
of  Requests  Acts,  as  to  depriving  a 
plaintiff  of  costs  where  he  recovers 
less  than  40 j.   Claridge  v.  Smithy  583 

COVENANT. 

See   Declaration,  2 — Plea,  20 — 
Variance,  3. 

CREDIT    (FOR   SUMS    RE- 
CEIVED). 

1.  The  Court  will  not  compel  a 
plaintiff  to  give  credit  in  his  particu- 
lars for  sums  received.  Penprase  v. 
Crease,  711 

2.  In  an  action  on  an  attorney's 
bill,  containing  several  items,  some 
of  which  the  defendant  admitted,  but 
disputed  others,  on  the  ground  that 
he  had  derived  no  benefit  from  the 
work  done,  the  Court  refused  to  al- 
low part  of  the  bills  to  be  referred  to 
the  Master,  and  that  the  defendant 
might  pay  into  Court  such  part  as  he 
admitted  to  be  due,  on  the  ground 
that  if  the  defendant  had  derived  no 
benefit,  it  would  be  an  answer  to  the 
action  on  the  general  issue.  The 
Court  also  refused  to  order  the  plain- 
tiff to  give  credit  for  sums  received. 
Randall  v.  I  key,  692 

CROSS-DEMAND. 
See  Promissory  Note. 

DAMAGES. 

See  Bill  (of  Exchange),  2 — Paupbr, 
2 — Plea,  17 — Small  Debtor,  1. 

DATE  (OF  BILL). 

See  Affidavit  (of  Debt),  7. 
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DAY  RULE. 


DECLARATION. 


DAY  RULE. 
See  Small  Debtor,  5. 

DEATH  (OF  PLAINTIFF). 

See  Judgment  (Arrest  op),  I. 

DEBET  AND  DETINET. 

See  Declaration. 

DEBT. 

Sec  Venire  ad  Triandum. 

DECLARATION. 

1.  A  demurrer  to  a  count  on  a 
bill  of  exchange,  (which  was  in  the 
exact  form  given  by  the  rules  of 
Trinity  Term,  1  Will  4).  that  the 
words  *'  now  elapsed"  did  not  shew 
that  the  bill  was  due  before  the  action 
was  commenced : — Held^  not  to  be 
"  frivolous."    AbhoU  v.  Arlett,    759 

2.  In  covenant  to  allow  a  business 
to  be  carried  on  in  a  certain  shop,  a 
breach  that  defendant  improperly 
shut  up  the  shop  is  sufficient,  with* 
out  alleging  that  the  shop  was  shut 
up  at  unreasonable  or  improper  times. 
Hodges  V.  Gray,  763 

3.  A  declaration  in  case  for  words, 
"  that  the  plaintiff  had  set  6re  to  his 
own  barley-stack,"  averred  that  the 
stack  was  insured,  and  was  burnt 
without  his  own  default,  and  that  the 
defendant  spoke  the  words  of  and 
concerning  the  plaintiff  and  the  fire : 
— Heldf  bad  on  demurrer.  West  v. 
Smith,  703 

4.  A  count  for  goods  sold,  not 
stating  any  time  when  the  goods  were 
sold,  is  sufficient  even  on  special  de- 
murrer. •  Lane  v.  Thelwell,         705 

5.  In  an  action  by  the  indorsee 
against  the  acceptor  of  a  bill  of  ex- 
change, the  declaration  alleged  that 
one  P,  N.  drew  the  bill,  and  required 
the  defendant  to  pay  to  his  order,  Sec, 
and  that  the  defendant  accepted  the 
bill,  and  P.  N.  indorsed  it  to  the 
plaintiff.  On  special  demurrer,  alleg- 


ing that "  his"  was  ambiguous,  &c. : — 
Held,  that  "  his*'  need  not  necessarily 
be  referred  to  the  last  antecedent ; 
and  that  it  sufficiently  appeared  that 
it  had  reference  to  the  drawer ;  and 
tlie  count  was  therefore  sufficient. 

A  second  count  alleged  that  the 
defendant,  on  a  particular  day,  was 
indebted  to  the  plaintiff  in  300^, 
"  for  money  found  to  be  due  on  an 
account  stated  between  them:" — 
Held,  bad  on  special  demurrer,  for  not 
stating  when  the  account  was  stated. 

The  defendant  demurred  to  the  de- 
claration, and  then  stated  the  causes 
of  demurrer  to  each  count : — Held, 
that  as  the  demurrer  was  to  the 
whole  declaration,  it  was  too  large, 
because  one  count  was  good ;  and  that 
the  plaintiff  was  therefore  entitled  to 
judgment  on  the  whole  declaration, 
though  one  count  was  bad  on  special 
demurrer.     Spyer  v.  Thelwell,     509 

6.  In  debt,  by  assignees  of  an  in- 
solvent debtor,  the  declaration  in  its 
commencement  stated  that  the  plain- 
tiffs, assignees  of  /.  W,  B,,  an  insol- 
vent debtor,  &c.,  complain  of  fF« 
M;  who  has  been  summoned  to  an- 
swer the  plaintiffs,  assignees  as  afore^ 
said,  in  an  action  of  debt ;  and  they 
demand  of  the  said  W,  M.  40/., 
which  he  owes  to  and  unjustly  detains 
from  them,  &c.  The  defendant  de- 
murred, specially  alleging  for  cause 
that  the  plaintiffs  did  not  shew 
whether  they  were  suing  as  assigrnees 
or  as  individuals,  and  that  they  ought 
not  to  have  declared  in  the  debet  and 
detinet.  In  making  up  the  demurrer 
books  for  the  Judges,  the  plaintiff* 's 
attorney  had  adopted  the  form  of  is- 
sue directed  by  the  rules  of  Hilary 
Term,  4  WilL  4,  and  therefore  the 
objectionable  part  did  not  appear : — 
Held,  first,  that  the  issue  was  pro- 
perly made  up,  and  therefore  the  de- 
fendant was  precluded  from  taking 
the  objection ;  and,  secondly,  that  the 
objectionable  part,  being  a  mere  reci- 


DECLARATION. 


DECLARING.  &c.      79S 


tal  of  tlie  writ,  might  be  rejected  as 
surplusage. 

The  declaration  alleged  that  the 
defendant,  &c.,  was  indebted  to  said 
/.  W,  B.  before  he  subscribed  his  pe- 
tition/or his  discharge  from  imprison- 
menu  ond  executed  the  conveyance 
and  assignment  of  his  estate  and 
effects  according  to  the  provisions  of 
the  said  acts,  in  the  sum  of  20/.  for 

5oods  sold  and  delivered  by  the  said 
.  fV.  B.  before  he  became  insolvent, 
to  the  said  defendant  at  his  request, 
and  in  20/.  for  money  found  to  be 
due  from  the  defendant  to  the  said 
/.  W,  B.  on  an  account  stated  between 
them,  which  said  several  monies  were 
to  be  paid  respectively  by  the  defen- 
dant to  /.  W,  B.  before  he  became 
insolvent,  on  request ;  whereby,  &c., 
an  action  hath  accrued  to  the  plain- 
tiffs, as  assignees,  &c.,  to  demand  and 
have  the  said  several  monies  respec- 
tively,8cc.  A  special  demurrer  assign- 
ed for  cause  that  no  certain  time  was 
alleged  when  the  goods  were  sold,  nor 
when  the  account  was  stated : — Held, 
that  the  former  objection  could  not 
be  sustained,  but  that  the  latter  was  a 
good  objection ;  but  as  the  demurrer 
was  to  the  declaration,  which  was 
sufficient  as  to  one  of  the  causes  of 
action,  though  not  as  to  the  other, 
the  demurrer  was  too  large,  and  that 
the  plaintiff  was  entitled  to  judgment 
generally  on  the  whole  declaration. 
Fergusson  v.  Mitchell,  5\S 

7.  A  declaration  by  an  adminis- 
tratrix, containing  a  profert  of  let- 
ters of  administration,  but  not  alleg- 
ing positively  that  they  were  granted 
to  her,  nor  by  whom  they  were 
granted: — Held  bad  upon  special 
demurrer.  Hughes  v.  fVilUamt,  169 

DECLARATION  (DEMAND 

OF). 

See  Deposit  (in  Lieu  of  Bail),  3. 


DECLARATION  (INTITLING). 

It  is  irregular  to  intitle  a  declara- 
tion of  the  Court  on  the  back  of  it 
only.     Ripling  v.  Watts,  290 

DECLARATION  (NOTICE  OF). 

1.  A  notice  of  declaration  being 
61ed,  served  in  the  country  at  150 
miles'  distance  on  the  day  the  decla- 
ration is  stated  to  be  filed,  is  regular. 
Rooke  V.  Sherwood,  S6S 

2.  A  motion  to  set  aside  a  judg- 
ment as  irregular  for  being  signed  too 
early  on  the  1 3th,  notice  of  declara- 
tion not  having  been  given  till  the 
5ih,  was  held  to  be  answered  by  an 
affidavit  that  the  notice  was  served 
on  the  4th ;  though  it  was  not  shewn 
whether  the  notice  was  served  on 
that  day  before  or  after  declaration 
filed.  lb. 

DECLARATION  (STICKING 

UP). 

See  Distringas,  1. 

DECLARATION  (WITHDRAW- 

ING). 

After  a  summons  had  been  taken 
out  for  setting  aside  an  irregular  de- 
claration, and  both  parties  having  at- 
tended before  the  Judge,  who  referred 
them  to  the  Court : — Held,  that  the 
plaintiff  could  not  withdraw  the  de- 
claration without  paying  costs.  Bel- 
lottiv,BareUa,  719 

DECLARING   (AGAINST    ONE 
OF  TWO  DEFENDANTS). 

See  Variance,  1. 

.  1 .  Upon  an  affidavit  of  debt  against 
two,  a  declaration  against  one  is  irre- 
gular. Bellotti  V.  Barella,  719 
2.  Upon  bailable  process  against 
two,  a  declaration  against  one  is  irre- 
gular.    Woodcock  V.  Kilby,         730 

DECLARING  (DE  BENE  ESSE). 
See  Bail,  10 — Bail  (Relief  of),  1. 
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DEPOSIT  (IN  LIEU  OF  BAIL). 


The  plaintiff  in  a  bailable  action  k 
now  at  liberty  to  declare  de  bene  esse 
hnmediately  after  the  expiration  of 
the  eight  days,  and  at  any  time  be- 
fore bail  above  are  perfected,  whether 
they  have  been  put  in  or  not ;  and  if 
the  plaintiff  has  not  declared  de  bene 
essci  proceedings  on  the  bail-bond 
may  be  stayed  on  payment  of  costs 
and  perfecting  bail,  without  the  bail- 
bond  standing  as  a  security.  Bmsley 
V.  Newbold,  1 77 

DECLARING  (TIME  FOR.) 

If  the  defendant  appears  after  ser- 
vice of  a  writ  of  summons  before  the 
eight  days  are  expired,  the  plaintiff 
may  immediately  after  declare  against 
him,  without  waiting  till  the  eight 
days  are  expired.     Morris  v.  Smith, 

198 

DEFENDANTS  COSTS. 

SeeJvDQE  (Jurisdiction  of),  1. 

Where  there  are  several  defendants 
in  trespass,  and  some  are  acquitted 
and  others  convicted,  those  who  are 
acquitted  are  entitled  to  increased 
costs,  and  not  merely  to  forty  shil- 
lings.    Griffith  V,  Jones,  159 

DE  INJURIA. 
See  Plea,  14 — Replication,  1,2,  3. 

DEMURRER. 

See  Declaration,  1,  5. 

Where  a  defendant,  on  the  last  day 
for  joining  in  demurrer,  obtained  a 
rule  nisi  for  setting  aside  the  plain- 
tiff's proceedings,  with  a  stay  of  pro- 
ceedings in  the  mean  time,  which 
rule  was  afterwards  discharged,  with 
costs  : — Held,  that  the  defendant  was 
in  time  to  join  in  demurrer  at  any 
time  in  the  day  that  the  rule  was  dis- 
posed of,  and  that  a  judgment  pre- 
viously signed  by  the  plaintiff  was  ir- 
regular.    Vernon  v.  Hodgins,      665 


DEMURRER  BOOK. 

See  Declaration,  6. 

DEMURRER  (FRIVOLOUS). 

See  Declaration,  1. 

DEMURRER  (STRIKING  OUT). 

The  Court  refused  to  allow  a  plain- 
tiff to  strike  a  demurrer  out  of  the 
paper,  on  the  ground  of  the  bank- 
ruptcy of  the  defendant.  FUght  ▼. 
Glossop,  IS5 

DEPONENT  (RESIDENCE  OF). 

L  It  is  sufficient  compliance  with 
1  R.  G.  H.  T.  Will.  %  4,  8.  5.a8  toa 
deponent's  residence,  to  describe  him- 
self as  having  been  arrested,  and  to 
be  a  prisoner  in  the  sheriff's  custody. 
Jervisv,  Jones f  610 

2.  A  prisoner  defendant  need  not 
comply  with  1  Reg.  Gen.  H.  T.  ft  Will. 
4,  s.  5,  by  stating  his  residence  in  an 
affidavit.     Sharpe  v.  Johnson,      $24 

S.  The  residence  of  an  attorney's 
clerk  need  not  be  given  in  an  a6Sda- 
vit  made  by  him  jointly  with  his 
master,  in  which  tlie  residence  of  the 
latter  is  stated.  Bottomley  v.  Bel- 
chamber,  26 

DEPOSIT  (IN  LIEU  OF  BAIL). 

See    (iOSTs  (in    the    Cause),   S — 
Shbuff,  1. 

1 .  Where  the  action  has  been  com- 
menced in  an  inferior  Court  witliout 
process  against  the  person,  and  after- 
wards removed,  semble,  that  the  de- 
fendant cannot  pay  money  into  Court 
in  lieu  of  special  bail.  Morgan  v. 
Pedler,  646 

2.  The  rule  for  taking  mon^,  de- 
posited in  lieu  of  bail,  out  of  Court,  in 
consequence  of  the  plaintiff's  becom- 
ing nonsuit,  is  nisi  in  the  first  instance. 
Grant  v.  Willis,  581 

3.  A  defendant,  who  deposits  mo- 
ney with  the  sheriff  in  lieu  of  bail,  is 
not  in  Court,  so  as  to  demand  a  de- 


DEPOSIT  (IN  LIEU  OF  BAIL). 


DRAWER. 
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daration,  until  the  money  is  actually 
paid  into  Court,  though  the  sheriff 
has  returned  that  he  has  paid  in  the 
money,  and  the  plaintiff  has  consented 
to  the  defendant's  entering  a  com- 
mon appearance  and  paying  into  Court 
the  additional  10/.,  under  the  7  &  8 
Geo,  4,  c.  71,  8.  1.  Hall  v.  Champ- 
neysj  Bart,^  7\3 

4.  Money  deposited  by  a  third  per- 
son, in  lieu  of  special  bail,  cannot  be 
got  back  by  application  to  the  Court, 
on  tlie  defendant's  rendering ;  it  must 
remain  in  Court  to  abide  the  event. 
Bull  V.  Turner,  734 

6,  A  plaintiff  is  not  entitled  to  re-  . 
ceive  out  of  Court,  money  paid  in 
by  a  defendant  in  lieu  of  bail  under 
the  7  &  8  Geo,  4,  c.  71,  s.  2,  unless 
judgment  has  been  obtained,  or  the 
suit  otherwise  legally  determined. 
Johnson  v.  Wall,  Sid 

DESCRIPTION. 

See  Affidavit  (intitling),  1,  2 — 
Bail,  S — Capias,  2,  8 — Summons,  2. 

DETAINER. 

See  Laches,  4. 

A  plaintiff  cannot  lodge  a  detainer 
against  a  defendant,  and  then,  having, 
on  the  ground  of  a  defect  in  the  writ, 
treated  it  as  a  nullity,  lodge  a  second 
detainer  against  him.  Gadderer  v. 
Sheppardf  577 

DISCRETION  (OF  COURT). 
See  Ibbsgularity,  3. 

DISTRESS, 
See  Plea  (inconsistent). 

DISTRIBUTIVELY  (PLEA 
TAKEN). 

See  Plea,  9. 

DISTRINGAS. 

1.  On  the  sheriff's  return  of  non 
est  inventus  and  nulla  bona  to  a  writ 


of  distringas,  if  it  appears  that  the 
defendant  keeps  out  of  the  way  to 
avoid  his  creditors,  the  Court  will  al- 
low an  appearance  to  be  entered  for 
him  ;  but  will  not  on  the  same  motion 
give  leave  to  stick  up  notice  of  de- 
claration in  the  office.  Copeland  v. 
Nevill,  51 

2.  AfVer  a  lUetringas  has  been 
executed,  and  the  sheriff  has  made 
his  return  tlmt  he  has  levied  40«,,  an 
appearance  may  be  entered  by  the 
plaintiff  for  the  defendant  without  un 
affidavit.     Page  v.  Hemp,  203 

3.  Where  it  is  clear  that  the  de- 
fendant keeps  out  of  the  way  to  avoid 
being  served,  the  Court  will  grant  a 
distringas,  although  three  calls  and 
two  appointments  have  not  been  made. 
Hickman  v.  Dallimore,  278 

4.  In  order  to  obtain  a  disiringas, 
it  is  necessary  that  all  the  calls  should 
be  made  on  different  days.  Cross  v. 
mikins,  279 

5.  Where  leave  to  issue  a  distrin" 
gas  has  been  obtained  against  the  de^ 
fendant  for  not  entering  an  appear- 
ance, upon  which  the  sheriff  has  re- 
turned that  he  has  levied  40^.,  no 
rule  is  necessary  previously  to  enter- 
ing a  common  appearance.  Tucker 
V.  Brand,  -  41 1 

6.  In  order  to  obtain  a  distringas 
for  non-appearance,  it  must  be  shewn 
that  the  defendant  is  absent,  or  cir- 
cumstances must  be  stated  from  which 
it  can  be  inferred  by  the  Court  that 
the  defendant  is  avoiding  the  process 
of  the  Court.   Houghton  v.  Howarth, 
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DOUBLE  RENT, 

See  Counts  (several),  1. 

DOVER  CASTLE. 

See  Render,  4. 

DRAWER. 

See  Affidavit  (of  Debt),  S,  6 — 
Declaration,  5 — Feme  Covbrte 
—Plea,  2,  5,  11,  13,20,21. 
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DRAWER. 


EJECTMENT. 


DUTY. 

See  Extent. 

EJECTMENT. 

See  Costs,  1,  7 — Judgment  (by  De- 
fault). 

1.  An  affidavit  of  service  on  W, 
Z),  tenant  in  possession,  by  affixing 
the  declaration  on  the  door,  no  per- 
son being  therein : — HeJd^  to  be  in- 
sufficient for  judgment  against  the 
casua]  ejector.     Doe  v.  Roe^         173 

2.  If  one  term  is  allowed  to  elapse 
in  a  town  cause  between  the  service 
of  the  declaration  in  ejectment  and 
the  motion  for  judgment  against  the 
casual  ejector,  the  notice  to  appear 
being  in  the  former  term,  a  rule  nisi 
only  for  judgment  will  be  allowed  in 
the  C.  P.  Doe  d.  Wilson  v.  Roe,    1 24 

3.  In  the  absence  of  a  suggestion 
of  collusion  between  the  lessor  of  the 
plaintiff  and  the  tenant,  the  Court  will 
not  set  aside  a  regular  judgment  in 
ejectment  after  execution,  in  order  to 
let  in  the  landlord  to  defend.  Doe  d. 
Thomson  v.  Roe^  115 

4..  The  practice  of  allowing  judg- 
ment to  be  signed  against  the  casual 
ejector,  where  the  terra  in  which  the 
appearance  is  required,  and  before 
which  the  service  has  been  effected, 
has  elapsed,  in  the  following  term, 
only  applies  to  country  causes.  Doe 
d.  Greaves  v.  Roe,  88 

5.  Special  service  in  ejectment. 
Doe  d.  Grimes  v.  Roe,  86 

6.  Service  on  the  administratrix  of 
the  last  tenant  in  possession  is  not 
sufficient,  unless  it  is  shewn  that  she 
is  the  tenant  in  possession.  Doe  d. 
Righy  V.  Roe,  14 

7.  Service  of  the  declaration  in 
ejectment  upon  the  tenant's  daughter 
before  the  term,  and  an  acknowledg- 
ment by  the  tenant  within  the  term : 
— Held  sufficient  to  ground  a  motion 
for  judgment  against  the  casual  ejec- 
tor.    Doe  d.  Smith  v.  Roe^  265 


8.  Service  on  an  agent  on  the  pre- 
mises, the  tenant  being  abroad,  is 
sufficient  to  entitle  the  lessor  of  the 
plaintiff  to  a  rule  nisi  against  the  ca- 
sual ejector.  Doe  ^,  Treat 'v. Roe,  278 

9.  A  declaration  in  ejectment  inti- 
tled  by  mistake  of  Trinity  Term,  6 
WUl.  4,  instead  of  5  Will  4,  but  dated 
Aug.  1,  1835,  was  held  sufficient  to 
warrant  a  rule  for  judgment  against 
the  casual  ejector.  Doe  d.  SrnUhersVm 
Ro  S74 

10.  Where  a  declaration  in  qect- 
ment  was  served  on  the  son  of  the 
tenant  in  possession,  upon  an  affidavit 
that  the  father  was  in  the  house  at  the 
time,  the  Court  refused  to  interfere, 
on  counter  affidavits  that  he  was  not 
at  home,  but  was  absent  on  business, 
and  not  to  avoid  service,  the  affi- 
davits not  negativing  that  the  son 
gave  the  declaration  to  the  father  be- 
fore the  first  day  of  term.  Doe  d. 
Protheroe  v.  Roe,  385 

1 1 .  The  Court  granted  a  rule  nisi 
for  judgment  against  the  casual  ejec- 
tor, on  an  affidavit  merely  stating  that 
the  tenant  "  appeared  to  be  acquaint- 
ed with  the  intent  of  the  declaration," 
without  stating  that  it  had  been  either 
read  or  explained  to  him.  Doe  d. 
Downes  v.  Roe,  565 

12.  An  affidavit  of  service  of  a  de- 
claration in  ejectment  upon  the  per- 
son in  possession  is  insufficient.  Doe 
d.  Oldham  v.  Roe,  714 

13.  In  ejectment  for  a  mine  and 
land  in  Cornwall,  the  defendant  can- 
not defend  for  a  right  of  entry  to  dig 
for  mines,  and  take  the  mineral  known 
there  by  the  name  of  **  tin-bounds." 
Doe  d.  Earl  Falmouth  v.  Alder  son, 

701 

14.  In  order  to  entitle  a  tenant  in 
possession  in  an  action  of  ejectment 
to  enter  into  the  consent  rule,  with- 
out confessing  ouster,  it  is  not  suffi- 
cient to  shew  that  he  holds  under  a 
tenant  in  common.  Doe  d.  Wills  v. 
Roe,  628 


EJKCTMENT. 


EXECUTOR.         797 


15.  The  affidavit  in  support  of  an 
application  for  judgment  against  the 
casual  ejector  must  swear  to  a  service 
on  the  *'  tenant  in  possession,"  the 
word  *'  occupier"  not  being  sufficient. 
Doe  d.  Jackson  v.  Roe^  609 

16.  Service  in  ejectment.  Doed, 
Grimes  v.  Roe,  591 

1 7.  Service  in  ejectment.  Doe  d. 
Jordan  v.  Roe,  577 

ELECTION. 

See  Appidavit,  5. 

ERROR. 

See  Judgment  (Arrest  of),  1 — 
Plea,  7. 

In  error,  where  the  transcript  has 
been  removed,  the  Court  below  has 
no  jurisdiction  to  allow  judgment  of 
nonpros  to  be  signed  on  account  of 
its  not  having  been  prepared  in  due 
time,  although  no  laches  existed  on 
the  part  of  the  defendant  in  error  in 
endeavouring  to  sign  such  judgment. 
Pitt  V.  Williams,  70 

ESTOPPEL. 

See  Plea,  29. 

EXCHEQUER. 

See  Cause  (shewn  in  the  first  Ik- 
stance). 

Semble,  that  the  Court  o^ Exchequer 
has  power  to  refer  it  to  the  Master  to 
take  an  account  of  the  rents  and  pro- 
fits of  land  extended  to  the  plaintiff, 
and  to  order  him  to  refund  the  over- 
plus, if  it  shail  appear  that  he  has 
been  overpaid.    Brookhank  v.  Miers, 

179 

EXECUTION. 

1.  A  defendant  taken  in  execution 
cannot  avail  himself  of  the  plaintiff 
not  carrying  in  the  judgment-roll  so 
as  to  obtain  his  discharge.  Deemer 
V.  Brooker,  9 

2.  A  writ  of  ca.  sa,  directed  to  the 
coroner,  on  the  ground  of  the  sheriff 


being  interested,  need  not  recite  that 
fact,  nor  need  any  suggestion  to  that 
effect  be  entered  on  record  previous 
to  suing  out  such  a  writ.  Barstonv, 
Trutch,  6 

3,  The  defendant  is  sufficiently 
charged  in  execution  if  in  custody  at 
the  time,  at  the  suit  of  another  per- 
son, by  the  writ  indorsed  by  the  coro- 
ner being  lodged  with  die  county 
gaoler  at  the  gaol.  lb. 

EXECUTION  (CHARGING  IN). 
See  Execution. 

1.  A  writ  to  charge  a  defendant 
in  execution  was  delivered  to  the  un- 
der-sheriff's deputy  in  London  within 
the  second  term:  but  was  not  deli- 
vered to  the  gaoler  in  the  country 
till  after  the  term: — Held,  that  the 
defendant  was  regularly  charged  in 
execution.   Williams  v.  Waring,  200 

2.  Where  a  defendant  was  charged 
in  execution  upon  a  writ  indorsed 
to  satisfy  188/.  9;.,  and  interest  of 
156/.  until  paid: — Held,  that  that 
was  not  such  a  misindorsement  as  to 
entitle  the  defendant  to  his  discharge, 
but  that  the  proper  course  was  for  the 
defendant  to  have  moved  to  have  the 
indorsement  set  right.  lb, 

EXECUTOR. 

1 .  The  decision  of  a  J  udge  at  cham- 
bers under  the  3  &  4  Will.  4,  c.  42, 
s.  SI,  &s  to  executor's  costs,  is  not 
final,  but  may  be  reviewed  by  the  full 
Court.     Lakin  v.  Massie,  239 

2.  The  Court  will  not  exempt  ex- 
ecutors, plaintiffs,  from  payment  of 
costs,  unless  it  appears  that  they  have 
made  due  inquiries  and  exercised  a 
proper  caution  before  bringing  the 
action.  Englerv.  Twisden,  830 

3.  On  a  plea  ofplene  administravit 
prater,  where  the  j^aintiff  elects  to 
take  judgment  of  assets  quando  acci- 
derint,  he  is  entitled  to  judgment  both 
for  debt  and  costs.    Cox  v.  Peticock, 

134 


79B 


EXECUTOR. 


GREAT  SESSIONS. 


EXTENT. 

See  Exchequer. 

Aq  extent  having  issued  against  the 
defendant,  certain  freehold  property 
was  seized  and  sold  under  the  25  Geo. 
3,  c.  35.  The  purchaser  having  paid 
the  purchase-money  into  the  bank,  af- 
terwards, and  before  any  conveyance 
was  executed,  sold  the  property  to 
another  person  for  a  less  sum,  and,  in 
order  to  avoid  the  necessity  of  pay- 
ing the  ad  valorem  duty  on  two  con- 
veyances, applied  to  the  Court  that 
the  sub-purchaser's  name  might  be 
substituted  in  the  conveyance  for 
that  of  the  original  purchaser.  The 
Court  declined  to  grant  the  applica- 
tion, unless  with  the  consent  of  all 
parties;  which  was  af^rwards  ob- 
tained, and  an  order  made.  Rex  v. 
Rawlingi,  407 

FAVOUR. 

See  Waivee,  2. 

FEE  (ON  ARREST). 
See  Arrest,  2. 

FEME  COVERTE. 

A  married  woman  who  has  put 
her  name  to  a  bill  of  exchange,  as 
drawer,  and  is  arrested  upon  it,  wUl 
not  be  discharged  on  motion.  Welsh 
V.  Gibbs,  683 

FINE. 

1.  The  affidavit  of  the  certificate 
of  the  acknowledgment  of  a  fine  may 
be  sworn  before  a  British  consul. 
In  the  Matter  of  tlu  Trustees  of  Mrs. 
Barber,  640 

2.  The  affidavit  verifying  the  cer- 
tificate of  the  acknowledgment  of  a 
fine  must  be  sworn  before  a  Judge  or 
commissioner  of  the  Common  Pleas 
in  England:  therefore,  where  the 
affidavit  was  sworn  before  a  commis- 
sioner of  the  Common  Pleas  in  Ire* 
landf  the  Court  refused  to  receive  the 


acknowledgment.       Rogers  v.  Fry, 

641 

FOREIGN  ATTACHMENT. 

See  Trover. 

FOREIGN   WITNESS. 

See  Costs  (in  the  Cause),  1 — Plea 
(Amendment  of) — Witness  (ex- 
amining BEFORE  Commissioners). 

Upon  an  application  for  the  issuing 
of  a  commission  to  examine  witnesses 
abroad,  the  names  of  the  witnesses 
ought  to  be  given  in  the  affidavits,  or 
at  least  some  certain  description  of 
them.     Gunter  v.  M'Kear,  722 

FRAUD. 
See  Plea,  11. 

FRIVOLOUS  DEMURRER. 

See  Declaration,  1. 

GAME  ACT. 

A  conviction  under  the  1  &  3  Will, 
4,  c.  32,  s.  30,  is  still  irremoveable 
under  sect.  45,  notwithstanding  the 
5  &  6  Will.  4,  c.  20,  s.  21.  Rex  v. 
Hester,  589 

GAOL. 

See  Arrest,  3. 

GENERAL  ISSUE. 

See  Attorney  (Bill  of),   1 — Re- 
plication, 1. 

GOODS  SOLD. 
See  Declaration,  4,  6. 

GOODS    SOLD    AND    DELI- 
VERED. 

See  Plea  3. 

GREAT  SESSIONS. 
See  Scire  Facias,  1. 

HABEAS  CORPUS. 
See  Testamentary  Guardian. 


HABEAS  CORPUS,  &c. 


INSOLVENT. 


7M 


HABEAS    CORPUS  AD  TES- 
TIFICANDUM. 

The  rule  for  bringing  up  a  defen- 
dant from  criminal  custody  on  a  ha, 
cor.  ad  test,  is  nisi  only  in  the  first 
instance.     Rexy.PHgrim^  89 

HUSBAND  AND  WIFE. 

Plea,  28. 

Where  an  action  is  brought  (mth- 
out  the  authority  of  the  husband)  in 
the  name  of  husband  and  wife,  for 
an  assault  upon  the  latter,  the  hus- 
band will  be  entitled  to  stay  the  pro* 
ceedings  until  he  receives  an  indem- 
nity against  the  costs.  Harrison  v. 
Almond^  321 

INDORSEE. 

See  Affidavit  (of  Debt),  6 — De- 
claration, 5 — Plea,  5,  7,  11,  Id, 
15,  20,  21 — Promissory  Note. 

INDORSEMENT      (ON      PRO- 

CESS). 

See  Execution  (charoino  in),  2 — 
Stating  Proceedings,  4 — Sum- 
mons, 5 — Writ  of  Trial,  3. 

1 .  A  writ  indorsed  with  the  name 
of  the  firm  of  the  attorney  used  in 
carrying  on  the  business,  satisfies  the 
12th  section  of  the  2  Will.  4,  c.  39, 
though  only  one  of  them  is  alive  and 
an  attorney.    Hartley  v.  Rodenkurst^ 

748 

2.  The  Court  will  not  discharge  a 
defendant  out  of  custody  on  a  testa* 
turn  ca,  sa.,  on  the  ground  of  the 
want  of  an  indorsement  on  the  ca»  sa., 
pursuant  to  the  rule  of  Hilary,  2  & 
3  Geo,  4.     Davidson  v.  Dunne,     119 

INDORSEE. 

See  Affidavit  (of  Debt),  3,  6 — 
Declaration,  5 — Plea,  2,  7, 11, 
13,  15,20,21. 

NFANT.      . 
1.  To  entitle  a  defendant  to  relief 


from  a  judgment  signed  on  a  warrant 
of  attorney,  given  by  him  for  the  price 
of  goods  supplied  by  the  plaintifl^  on 
the  ground  of  infancy,  the  defendant 
at  the  time  keeping  a  shop,  and  acting 
as  if  lie  were  of  agCt  he  ought  to  make 
out  a  clear  caae:  merely  swearing 
that  he  is  an  infant  of  the  age  of 
twenty  years,  and  giving  an  extract 
from  a  register  of  births,  is  not  suf- 
ficient for  the  Court  to  act  upon. 
Weaver  v.  Stokes^  724 

2.  An  appearance  entered  by  a 
plaintiff  for  an  infant  defendant  by 
an  attorney,  is  irregular,  and  the  sub- 
sequent proceedings  may  be  set  aside 
without  costs,  even  after  a  writ  of 
inquiry  executed.      Nunn  v.  Curtis, 

729 

3.  A  motion  on  behalf  of  an  infant 
defendant  to  set  aside  irregular  pro- 
ceedings, may  be  made  by  his  father 
or  an  attorney,  but  it  must  appear  to 
be  made  with  the  consent  of  the  de- 
fendant. /^. 

INFERIOR  COURT. 

See  Certiorari — ^Deposit  (in  Lien 
OF  Bail),  1. 

INQUIRY  (WRIT  OF). 
See  Costs,  1 3 — Laches,  I . 

INSOLVENT. 

See  Attorney  (Bill  of),  2 — Attor* 
KEY  AND  Client,  13 — Declara- 
tion, 6. — Judgment  as  in  Case 
OF  A  Nonsuit,  5. 

1 .  If  a  bill  of  exchangee  is  given 
by  an  insolvent  after  his  discharge, 
for  a  debt  included  in  his  schedule, 
and  in  pursuance  of  an  agreement 
made  before  his  discharge,  for  with- 
drawing an  intended  opposition,  the 
defendant  cannot  be  held  to  bail  upon 
it.     Gould  V.  Wilitams,  91 

2.  If  a  defendant  taking  the  benefit 
of  the  Insolvent  Act,  the  7  Geo,  4, 
c.  57,  inserts  in  his  schedule  the  pur« 
chase-^noney  of  an  annuity,  as  well 


soo 


INSOLVENT. 


INTERPLEADER. 


as  the  annaal  amount  of  the  latter,  he 
will  be  discharged  as  to  the  arrears 
of  that  annuity  due  at  the  time  of 
making  out  the  schedule,  although 
they  have  been  omitted,  if  such  omis- 
sion did  not  arise  from  an  intention 
to  mislead.     Jervu  v.  Jones ,         610 

INSPECTION. 
See  Plba  (withdrawing). 

INSPECTION  (OF  BOOKS). 

Certain  books  of  the  plaintiff  had 
come  into  the  defendant's  possession 
as  his  agent.  It  became  necessary 
for  the  plaintiff  to  inspect  them.  The 
Court  ordered  the  defendant  to  allow 
an  inspection,  but  would  not  order 
him  to  deliver  them  up.  Jonet  v. 
Palmer^  446 

INTEREST. 

See  Affidavit  (of  Debt),  1,  2. 

Upon  a  summons  to  refer  an  attor- 
ney's bill  for  taxation,  if  he  intends 
to  insist  upon  interest  under  the  3  & 
4  WiU.  4,  c.  42,  s.  28,  he  ought  to 
have  it  made  part  of  the  order  that 
the  Master  shall  allow  interest.  Ber- 
rington  v.  Phillips,  75S 

INTERPLEADER. 

1.  Where  the  sheriff's  rule  under 
the  Interpleader  Act  does  not  pray 
costs,  and  the  claimant  does  not  ap- 
pear, the  Court  will  not,  on  disposing 
of  the  rule,  at  once  order  the  claimant 
to  pay  costs,  but  will  make  an  order 
conditional  on  his  not  appearing  within 
a  certain  period.  Shuttlenarth  v. 
Clark,  561 

2.  A  sheriff  or  other  officer,  apply- 
ing to  the  Court  under  the  6  th  section 
of  the  Interpleader  Act,  need  not  deny 
collusion.     Bond  r.  Woodhall,      351 

$,  Where  a  claimant,  after  an  ap- 
plication under  the  Interpleader  Act, 
abandons  his  claim  after  an  issue  di- 
rected, the  sheriff  is  entitled  to  his 
costs  from  the  time  of  directing  the 
issue,  and  of  the  application  of  those 
costs.     Scales  V.  Sargeson,  231 


4.  A  contested  claim  to  a  reward 
advertised  for  thb  apprehension  of  a 
felon  cannot  be  made  the  subject  of  a 
motion  under  the  Interpleader  Act. 
Grant  v.  Fry,  135 

5.  The  Court  has  no  power  to  or- 
der rules  made  under  the  Interpleader 
Act  to  be  entered  up  other  than  as 
pointed  out  in  the  7th  section,  viz. 
according  to  their  true  date.  Lam- 
birth  v.Barrington,  126 

6.  The  sheriff  will  be  allowed  his 
costs  of  keeping  possession  after  ap- 
plying to  the  Court,  where  it  is  for 
the  benefit  of  the  parties,  and  not  in 
furtherance  of  his  duty.  Underden 
V.  Burgess,  1 04 

7.  A  motion  by  the  sheriff  under 
the  Interpleader  Act  must  be  made 
in  Court;  but  cause  may  be  shewn 
at  chambers.    Beames  v.  Cross,    122 

8.  Where  a  sheriff,  after  levying 
the  amount  of  an  execution  on  the 
defendant's  goods,  paid  over  the  pro- 
ceeds to  the  execution-creditor,  not 
having  received  any  notice  of  a  claim 
from  any  one,  and  afterwards  an 
action  was  brought  against  the  sheriff 
by  the  defendant's  assignees  to  re- 
cover the  value  of  the  goods : — Held, 
that  the  sheriff  was  not  entitled  to 
relief  under  the  Interpleader  Act. 
Scott  V.  Lewis,  259 

9.  Where  a  new  claim  is  raised, 
after  a  rule  nisi  under  the  Inter- 
pleader Act  has  been  obtained,  the 
sheriff  may  make  the  new  claimant  a 
party  to  the  rule.  Kirk  v.  Clark,  363 

10.  The  Court  will  not,  under  the 
Interpleader  Act,  allow  the  sheriff  his 
costs  incurred  by  keeping  possession, 
in  consequence  of  a  party  refusing  to 
consent  to  a  Judge  at  chambers  making 
an  order  in  the  case ;  no  authority  for 
that  purpose  being  given  by  the  1  & 
2  fVUl.  4,  c.  58,  8.  6.  Clark  v.  CAet- 
node,  635 

1 1 .  If  the  under-sheriff  is  the  exe- 
cution-creditor, or  partner  in  business 
of  the  execution-creditor,  the  sheriff 
is  not  entitled  to  relief  under  the  In- 
terpleader  Act.    Ostler  v.  Bower,  605 


INTERPLEADER. 


JUDGE  (JURISDICTION  OF).  801 


m.  Where  money,  the  proceeds  of 
an  execution,  has  been  paid  into  Court 
by  the  iherifi^  under  the  Interpleader 
Act,  and  the  claimant  abandons  his 
claim,  the  rule  for  paying  the  money 
out  of  Court  to  the  execution^creditor, 
together  with  his  costs,  is  nisi  in  the 
first  instance.    Stanley  y.  Perry ^  699 

IS,  Where  a  claim  is  made  by  a 
person,  as  partner  of  the  defendant, 
on  property  seized  by  the  sheriff,  the 
Court  wiU  not  grant  that  officer  relief 
under  the  Interpleader  Act,  but  will . 
compel  the  plaintiff  to  indemnify  the 
sheriff,  if  he  denies  the  partnership. 
Holmes  v.  Mentu,  SOO 

IRREGULARITY. 

See  Costs,  6. 

1 .  If  a  copy  of  a  writ  is  served  in 
vacation,  objection  to  it  for  irregu- 
larity must  be  taken  in  vacation,  if 
there  is  time  for  that  purpose.  Hin^ 
ton  v.  Stevens,  ftS3 

2.  An  objection  to  a  notice  of  de- 
claration on  the  ground  of  variance 
from  the  writ,  must  be  taken  within 
four  days  from  the  time  of  serving 
the  notice,  whether  in  term  or  vaca- 
tion. An  intermediate  Sunday-counts 
as  one  of  those  days.  Some  of  the 
days  falling  within  term,  and  some  in 
vacation,  is  immaterial.  2b. 

5.  Where  a  rule  is  discharged  on  a 
preliminary  objection  to  the  title  of 
the  affidavit  supporting  the  rule  ob- 
tained for  setting  aside  proceedings 
on  the  ground  of  irregularity,  the 
Court  has  discretion  as  to  the  costs 
of  the  application.  Harris  v.  Mathews, 

60S 
ISSUE. 

See  Declaration,  6. 

ISSUES  (DIVISIBLE). 

See  Plea. 

1.  To  trespass  in  three  closes,  A,, 
B,  and  C,  the  defendant  pleaded* — 
Jirst,  soil  and  freehold  in  L,;  and, 

VOL.  IV. 


secondly,  that  the  doses  were  ptfrcd 
of  a  manor  of  which  Z.  was  lord,  and 
that  the  closes  had  been  wrongfully 
inclosed.  The  plaintiff  replied  to  the 
first  plea  a  seisin  in  £ee  in  other  per«* 
sons,*  who  let  to  the  plasntifl^  and  tra* 
versed  that  the  closes  were  part  of 
the  waste  of  the  manor  of  which  L, 
was  lord,  as  alleged  in  the  second 
plea.  The  defendant  rejoined  to  the 
replication  to  the  first  plea  by  tra> 
versing  the  seisin  in  fee  of  the  parties 
mentioned  therein.  At  the  trial  no 
evidence  was  given  as  to  close  A.,  and 
as  to  the  other  two,  the  jury  found . 
for  the  plaintiff: — Held,  that  the  is- 
sues were  divisible,  and  that  the  plain- 
tiff was  entitled  to  retain  his  verdict, 
and  that  the  defendant  was  entitled  to 
a  verdict  as  to  close  A.  Phythian 
V.  WkUe^  714 

ISSUES  (SEVERAL). 

See  Costs,  12 — Judge  (Jurisdiction 
of),  11. 

JOINDER  IN  DEMURRER. 
See  Dehurheb. 

JUDGE  (AT  CHAMBERS). 
See  Affidavit  (using). 

JUDGE  (JURISDICTION  OF). 

See  Counts  (striking  out) — Exe- 
cutor, 1 — Interpleader,  7 — 
Judge's  Order,  1 — Small  Debt- 
or, 4 — Writ  of  Trial,  11. 

1.  The  rule  for  taxing  to  the  de- 
fendants the  costs  of  the  two  issues 
found  for  them  was  drawn  up  with 
this  additional  clause, — "  and  that  the 
costs,  when  so  taxed,  be  paid  by  the 
said  plaintiff  to  the  said  defendants :" 
— Held,  that  the  Court  had  no  power 
to  make  such  an  order,  and  they 
directed  the  record  to  be  amended 
by  an  entry  of  a  judgment  for  the 
costs  of  those  two  issues,  upon  which 
the  defendants  might  proceed  to  ob« 


000 
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80«  JUDGE  (JURISDICTION  OF). 


JUDGMENT,  &c. 


tain  their  costs,  if  they  thought  pro- 
per. Twigg  ▼.  Potts,  266 
2,  A  bond  was  conditioned  to  pay 
165/.  by  certain  instalments  until  the 
whole  should  be  paid.  But  if  de- 
fault was  made  in  paying  any  one, 
the  obligation  was  to  remain  in  force. 
An  action  having  been  brought  upon 
the  bond,  in  consequence  of  a  default 
in  payment  of  the  second  instalment, 
a  Judge  ordered,  that,  on  payment 
of  15/.  and  costs,  proceedings  should 
be  stayed: — Held,,  that  the  Judge 
}]i^d  no  power  to  make  such  order. 
ffrilson  v.  Nor  thorp,  441 

JUDGE'S  ORDER. 

1.  AAer  an  order  of  a  Judge  at 
chambers  has  been  made  a  rule  of 
Court,  it  is  too  late  to  object,  in  an- 
swer to  a  rule  calling  upon  the  party 
to  pay  money  in  pursuance  of  such 
order,  that  die  Judge  had  no  power 
to  make  it.  Qucere,  whether  a  J  udge 
at  chambers  has  power,  during  term, 
to  order  the  attorney  to  pay  the  costs 
of  irregular  proceedings.  Wilton  v. 
Nprthorp,  441 

2.  An  order  of  a  Judge  at  cham- 
bers was  obtained  in  term,  for  setting 
aside  an  irregular  judgment  wi£ 
costs :  the  costs  were  taxed  upon  the 
order,  which  was  then  made  a  rule  of 
Court,  and  then  a  personal  applica- 
tion was  made  for  the  amount : — 
Heldf  that  this  was  the  regular  mode 
of  proceeding.  lb, 

JUDGMENT. 
See  CooNoyiT,  4 — ^liACHBS,  1 . 

JUDGMENT  (ARREST  OF). 

1.  Circumstances  shewing  a  strong 
probability  of  the  plaintiff's  death  be- 
fore the  trial,  are  no  grounds  for  ar- 
resting the  judgment,  or  for  staying 
the  postea  in  the  hands  of  the  asso- 
ciate :  the  proper  remedy  is  by  writ 
of  error.    Johnson  ▼•  Hamilton,  762 

2.  To  a  declaration  on  a  bill  of  ex- 
change with  a  count  for  work  and 


labour,  the  defendant  pleaded  as^to 
35/.,  part  of  the  money  in  the  decla- 
ration mentioned,  that  the  bill  as  to 
that  sum  was  an  accommodation  .bill, 
concluding  with  a  Yerification;  and 
as  to  the  sum  of  40/.,  other  parcel  of 
the  sums  mentioned  in  the  dedaration, 
he  pleaded  payment  of  that  money 
into  Court,  concluding  with  a  verifi- 
cation ;  and,  as  to  the  residue  of  the 
sums  and  the  promise  in  the  last  count 
of  the  declaration  mentioned,  and  not 
before  pleaded  to,  non'Ossumpsit, 
Upon  the  first  plea  the  plaintiff  took 
issue,  and,  as  to  the  last  plea,  added 
a  nmt/tter,  but  said  nothing  as  to  the 
plea  of  payment  of  money  into  Court. 
At  the  trial  the  plaintiff  obtained  a 
verdict  with  SO/,  damages: — Held^ 
that  there  was  no  ground  for  arrest- 
ing the  judgment.     Fallows  ▼.  Bird^ 

183 

JUDGMENT  (AS  IN  CASE  OF 
A  NONSUIT). 

See  Costs  (of  thb  Day). 

1.  By  the  practice  of  the  Court  of 
King's  Bench,  the  plaintiff,  in  a  country 
cause,  has  the  whole  of  the  term  en- 
suing that  in  which  issue  is  joined,  to 
give  notice  of  trial.  Douglas  ▼.  Winn, 

559 

ft.  Though  a  rule  absolute  for  judg- 
ment as  in  case  of  a  nonsuit  has  beoi 
obtained  for  not  proceeding  to  trial 
pursuant  to  a  peremptory  undertak- 
ing, yet  if  it  appears  to  have  been 
through  mistake  that  notice  of  trial 
was  not  given  in  time,  and  no  incon- 
venience has  been  sustained  by  the 
defendant  in  consequence,  the  Court 
will  discharge  the  rule  on  payment  of 
costs.  Charrington  v.  Meathertng^ 
ham,  479 

3.  It  is  no  objection  to  an  applica- 
tion for  judgment  as  in  case  of  a  non- 
suit, that  issue  was  joined  seven  years 
previous.     Cromer  v.  Bronm,       288 

4.  Where  a  cause  was  called  on 
whilst  the  plaintiff's  attorney's  clerk 
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wiM  absent  from  the  Court  in  conse- 
quence of  an  application  made  to 
amend,  and  the  record  was  therefore 
withdrawn,  but  the  cause  was  set  down 
again  immediately  for  trial,  and  after- 
wards the  defendant  obtained  a  rule 
fiut  for  judgment  as  in  case  of  a  non- 
suit, whilst  the  cause  was  still  in  the 
paper,  the  Court  discharged  the  rule 
with  costs.  Woltey  v.  Edwards^   2.36 

5.  The  insolvency  of  the  plaintiff 
after  the  commencement  of  the  action 
is  not  an  answer  to  a  motion  for  judg- 
ment as  in  case  of  a  nonsuit.  Frod- 
sham  V.  Ruitt  90 

6.  The  poverty  of  a  defendant  is 
not  a  suflBcient  excuse  for  not  proceed- 
ing to  trial,  unless  it  appears  that  the 
knowledge  of  that  poverty  reached 
the  plaintiff  after  the  commencement 
of  the  suit.     Fielder  v.  Crow^         50 

7.  If  a  defendant,  by  negotiation, 
prevents  a  plaintiff  from  proceeding 
to  trial  in  due  time,  after  issue  joined, 
he  cannot  obtain  judgment  as  in  case 
of  a  nonsuit  on  account  of  such  delay. 
Watkins  ▼.  GileSy  14 

8.  Countermanding  a  notice  of  trial 
does  not  interfere  with  the  defendant's 
right  to  obtain  judgment  as  in  case  of 
a  nonsuit,  although  issue  h&s  been 
joined  in  the  same  term. as  that  in 
which  notice  is  given.  Dennehey  v. 
Richardson^  18 

9.  The  issue  cannot  be  looked  at  on 
a  motion  for  judgment  as  in  case  of  a 
nonsuit,  unless  it  is  referred  to  in  the 
affidavit.   Meredith  v.  Stacker,     499 

10.  SembUf  that  judgment  as  in 
case  of  a  nonsuit  cannot  be  moved 
against  a  plaintiff  who  has  once  taken 
his  cause  to  trial,  though  it  took  place 
before  the  sheriff,  under  the  Writ  of 
Trial  Act,  and  that  the  proper  course 
is  to  get  a  Judge's  order  for  trying  the 
cause  by  proviso.     Day  v.  Day,  740 

11.  On  a  motion  for  judgment  as 
in  case  of  a  nonsuit,  the  Court  only 
takes  ndtice  of  the  last  default.  Jee 
V.  Potter,  724 


12.  The  lapse  of  eight  years  be- 
tween the  joining  of  issue  and  the  ap* 
plication  for  judgment  as  in  case  of  a 
nonsuit,  is  no  ground  for  discharging 
the  rule.     Curtis  v.  Tiibram,       600 

JUDGMENT  (BY  DEFAULT). 

See  Laches,  8. 

Where  judgment  in  ejectment  has 
been  allowed  to  go  by  default,  the 
plaintiff,  in  an  action  for  mesne  pro* 
fits,  is  entitled  to  recover  his  reason- 
able costs,  as  between  attorney  and 
client,  and  not  merely  as  between 
party  and  party.  Doev.Huddart,  497 

JUDGMENT  (FOR  WANT  OF  A 
PLEA). 

The  judgment  signed  in  term  for 
want  of  plea,  where  the  plea  was  de- 
livered before  eleven  o'clock  of  the 
day  after  that  on  which  the  time  for 
pleading  expired:— //e^,  irregular. 
Leigh  V.  Bender f  201 

JUDGMENT  RULE, 
i^ee  Execution,  1. 

JUDICIAL  NOTICE. 

See  Writ  op  Trial,  10. 

1.  The  Court  cannot  entertain  an 
objection  patent  on  a  proceeding  at- 
tached to  the  affidavit  bringing  that 
objection  before  the  Court,  if,  from 
wrong  incitling,  the  affidavit  cannot 
be  read.     Harris  v.  Mathews,      608 

2.  The  Court  is  bound  to  take 
judicial  notice  that  a  particular  day  of 
the  month  falls  on  a  Sunday.  Han- 
son V,  Shackelton,  48 

JURAT. 
See  Affidavit,  1,  6. 

JURY  (DISCHARGED). 
See  Costs,  5. 

JUSTIFICATION  (OF  BAIL). 
SeeREHDEKf  1,  2. 
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LACHES. 


LACHES. 

See  Affidavit,  3 — Affidavit  (of 
Debt),  5 — Arrest,  1 — Attach* 
MEKT,  4 — Attorney  and  Client, 
11 — Bail,  6,  7 — Bail  (Relief 
of),  S — Costs,  3 — Costs  (Secu- 
rity for),  5 — Court  of  Requests, 
2 — Ejectment,  2,  4 — Error — 
Irregularity,  1 — Judge's  Or- 
der, 1. 

1  •  Judgment  signed  in  November f 
1833,  plaintiff  took  no  further  step 
tHi  January f  1835,  when  he  gave  a 
term's  notice  of  executing  a  writ  of 
inquiry.  In  April,  notice  of  execu* 
ting  it  for  the  28th  of  May  was 
served  on  the  defendant  in  person. 
On  the  27th  of  May,  the  defendant 
took  out  a  summons  to  set  aside  the 
judgment  for  having  been  irregularly 
signed  after  plea  delivered,  returnable 
the  next  day  at  three  o*clock,  but  it 
was  not  attended  by  the  plaintiff's 
attorney.  At  four  o'clock,  tiie  writ 
of  inquiry  was  executed.  On  the 
same  day  a  second  summons  was 
taken  out,  returnable  the  next  day, 
which  was  attended  and  dismissed; 
and  an  application  was  then  made  to 
the  Court  to  set  aside  the  judgment 
and  subsequent  proceedings  for  irre- 
gularity:— Held,  that  the  defendant 
was  too  late ;  and  that  the  summons 
to  set  aside  the  judgment  was  not, 
under  the  circumstances,  sufficient  to 
stay  the  trial  of  the  writ  of  inquiry. 
Roberts  v.  Cutiill,  204 

2.  A  defendant  being  served  with 
a  writ  of  summons,  obtained  an  order 
for  particulars  before  declaration. 
After  waiting  three  months,  the  plain- 
tiff refused  to  go  on  with  the  action, 
or  to  enter  a  stet  processus;  the 
Court  refused  an  application  to  com- 
pel him  to  do  so.  Kirby  v.  Snow- 
den,  191 

3.  The  rule,  that  an  application  to 
set  aside  a  judgment  by  default  on  affi- 
davit of  merits  must  be  made  within 
a  reasonable  time,  applies  as  well  to 


a  prisoner  as  other  persons.     Fife  v, 
Bruere^  329 

4.  In  order  to  rescind  a  Judge's 
order,  the  proper  course  is  to  apply 
to  the  Court :  therefore,  where  a  writ 
of  detainer  issued  under  a  Judge's 
order,  and  was  lodged  at  the  prison 
on  the  22nd  of  October^  and  on  tho 
30th  a  summons  was  taken  out  at 
chambers,  returnable  on  the  follow- 
lowing  day,  to  discharge  the  defen- 
dant out  of  custody,  on  account  of 
the  insufficiency  of  the  affidavit  to 
hold  to  bail,  which  summons  was 
dismissed;  it  was  held  not  too  late  to 
apply  to  the  Court  on  the  first  day 
of  term,  to  rescind  the  Judge's  order 
and  discharge  the  defendant  out  of 
custody,  on  account  of  the  insuffi-* 
ciency  of  the  affidavit,  and  irregula- 
rity in  the  writ, 

Semble,  where  a  summons  is  taken 
out  at  chambers  on  the  eighth  day 
after  the  arrest,  to  discharge  the  de- 
fendant out  of  custody,  on  account  of 
a  defect  in  the  affidavit  to  hold  to 
bail,  which  summons  is  returnable 
the  following  day,  the  application  is 
not  too  late,  unless  it  appears  on  what 
part  of  the  day  the  defendant  was  ar- 
rested. Johnson  V.  Kennedy,        345 

5.  The  illness  of  a  witness  to  whom 
a  CQinmissioner  of  the  Court  might 
be  sent  to  take  his  affidavit,  is  no  ex- 
cuse for  delay  in  making  an  appliea* 
tion  to  rescind  an  order  for  setting 
aside  a  writ  of  summons  on  the 
ground  of  irregularity.  Orion  ▼• 
France,  598 

6.  Where  an  action  was  brought 
by  a  builder  for  the  amount  of  extra 
work  done,  there  having  been  a  writ- 
ten contract  between  the  parties: — 
Held,  that  the  plaintiff  ought  to  have 
produced  the  written  contract  at  the 
trial,  in  order  that  it  might  appear 
what  was  within  the  contract,  and 
what  was  not.  But  as  the  objection 
was  not  taken  by  the  defendant  at  the 
trial,  the  Court  set  aside  the  verdict 
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which  the  jury  had  found  for  fhe  de-* 
fendant ;  ordeted  a  new  trial  withoin 
coats.     Jones  Y*  Howell,  176 

7.  After  notice  given  of  an  irregu- 
larity in  declaring,  which  was  denied 
by  the  other  side,  a  summons  to  set 
aside  proceedings  was  taken  out,  but 
a  Judge  at  chambers  refused  to  make 
an  order,  or  to  allow  time  till  the 
term  to  move;  and  the  defendant's 
attorney,  to  prevent  judgment,  ap- 
plied frequently  for  time  to  plead, 
which  was  consented  to : — Held,  that 
it  was  not  too  late  in  the  next  term 
to  move  to  set  aside  the  proceedings 
with  costs,  for  the  same  irregularity 
for  which  the  summons  was  taken 
out.     Woodcock  V.  Kilby,  7 SO 

8.  Where  there  appears  to  have 
been  a  delay  of  more  than  eight  days 
before  moving  to  set  aside  proceed- 
ings for  irregularity,  the  defendant 
must  clearly  explain  the  delay,  other- 
wise the  presumption  will  be  against 
him.     Herbert  v.  Darley,  726 

LANDLORD. 
See  Ejectment,  8. 

LIBEL. 
See  Stating  Pbooeedinos,  1  • 

LIEN. 

See  AttoeUet  and   Client,    12 — 
CdsTs,  8. 

The  lien  of  an  attorney  is  only  co- 
extensive with  the  rights  of  his  client, 
and  therefore  as  between  the  plaintiff 
and  defendant  the  lien  of  the  plain- 
tiff's attorney  cannot  affect  the  right 
of  the  defendant.     Simons  v.  Blake, 

263 

LIMITATIONS  (STATUTE  OF). 
See  Writ  of  Right,  3. 

LOCAL  ACT. 
See  Writ  op  Trial,  1. 


LOCAL  ACTION. 

See  Venue,  1. 

LORDS'  ACT. 

1.  Where  an  attorney  has  been  ap- 
pointed to  receive  certain  monies  in 
furtherance  of  trusts  pursuant  to  the 
provisions  of  the  Lords'  Act,  the  Court 
will  not  deprive  him  of  that  trust  un- 
less some  ground  is  shewn  for  con- 
sidering him  unfit  to  fulfil  it.  Davis 
V.  Lane,  4 1 0 

2.  If  the  twenty  days'  notice  to  a 
prisoner  under  the  Lords'  Act  expires 
on  the  first  day  of  a  term,  he  cannot 
be  compelled  to  appear  till  the  next 
term.     Buxton  v.  Squires,  S65 

3.  On  an  application  to  bring  up 
a  defendant  under  the  compulsory 
clauses  of  the  Lords'  Act,  service  of 
the  notice  on  a  creditor  by  serving  it 
on  the  landlady  of  the  house  in  which 
he  lodges,  is  insufficient,  unless  it  is 
sworn  that  she  states  herself  to  act  as 
the  servant  of  the  creditor,  and  that 
such  statement  is  believed  to  be  true. 
Wood  V.  Gotnpertz,  276 

LUNATIC. 
See  Warrant  of  Attorney,  6. 

MAGISTRATE. 
See  Removal  of  Cause,  1 . 

MALICIOUS  ARREST. 

See  Arrest  (without  probable 

Cause),  S. 

MANDAMUS. 

See  Court  (holding) — Overseer. 

The  rule  for  a  mandamus  command' 
ing  the  ecclesiastical  authorities  to 
swear  in  a  churchwarden  duly  ap- 
pointed is  absolute  in  the  first  in- 
stance.    Ex  jiarte  Lowe,  1 5 

MARKSMAN. 
See  Affidavit,  84 
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MARSHAL. 


NOT  GUILTY. 


MARSHAL. 

See  Chargiko  in  Custody. 

M ARY-LE-BONE  VESTRY  ACT. 
See  Notice  (op  Action). 

MASTER. 

See  Witness. 

MASTER'S  DISCRETION. 

See  Attorney  and  Client,  2. 

MASTER'S  REPORT. 

Where  it  is  necessary  to  move  to 
confirm  the  Master's  report.  Milton 
V.  RawUngs,  576 

MERITS. 

See  Affidavit,  5 — Plea  (settino 
aside),  ^ — {withdrawing). 

MESNE  PROFITS. 

SeeJvDQMEnr  (by  Defadlt)-^Plea, 

29. 

MORTGAGEE. 
See  Plea,  16. 

MOTIONS  (SEPARATE), 
^ee  Attachment,  6,  8,  IS. 

NAMES. 
See  Affidavit,  7. 

NECESSARIES. 
See  Plea,  28. 

NEGLIGENCE. 

Set  Attorney  and  Client,  12. 

NEW  ASSIGNMENT. 

See  Replication,  1. 

In  trespass  for  assault  and  battery, 
the  defendant  pleaded  that  the  plain- 
tiff was  his  apprentice,  and  that  he 
behaved  saucily  and  contumaciously, 
wherefore  the  defendant  moderately  I 


corrected  him :  the  plaintiff  replied 
de  injurid.  The  jury  found  the  plea, 
but  the  correction  excessive,  and  gave 
one  shilling  damages. — Held^  chat, 
upon  that  issue,  the  question  of  excess 
was  not  raised,  and  that  it  should  have 
been  new  assigned.     Penn  v.  Ward^ 

215 
NEW  TRIAL. 

See  Laches,  6 — Writ  of  Trial,  5, 6. 

Where  a  motion  for  a  new  trial  is 
by  accident  delayed  beyond  the  four 
days,  notice  ought  to  be  given  to  the 
other  side,  otherwise  the  expense  of 
intermediate  proceedings  will  fall  on 
the  party  delaying  to  move.  Lester  v. 
Lazarus,  444 

NON-ASSUMPSIT. 

See  Plea,  9,  IS. 

NON  EST  FACTUM. 
See  Venire  ad  Trianduh. 

NONPROS. 

A  defendant  having  entered  an  ir- 
regular appearance,  which  he  was  re- 
quired by  the  plaintiff  to  amend,  on 
a  subsequent  day  and  without  giving 
notice  to  the  plaintiff,  and  after  the 
eight  days  for  the  appearance  had 
elapsed,  entered  a  new  appearance 
and  demanded  a  declaration,  and  af- 
terwards signed  judgment  of  nonpros 
for  want  of  a  declaration  in  due  time: 
— Held,  that  the  non  pros  was  irre- 
gular, and  that  the  defendant  ought  to 
have  amended  his  original  appear- 
ance instead  of  entering  a  new  one. 
Bate  Y.  Bolton,  160 

NONSUIT. 

A  motion  for  entering  a  nonsuit 
cannot  be  made,  unless  leave  has  been 
reserved  for  that  purpose  by  the  Judge 
trying  the  cause.  Rickets  v.  ^tir- 
man,  57S 

NOT  GUILTY. 

See  Plea,  22. 
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OUTLAWRY. 
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NOTICE. 
See  Aftidayit  (ofDebt)*  d. 

NOTICE  (OF  ACTION). 

See  Attorney  (Residence  of). 

The  clause  in  the  Mary-le-bone 
Vestry  Act,  directing  that  no  action 
shall  be  brought  for  any  thing  done 
in  pursuance  of  that  act  until  twenty- 
one  days'  notice  has  been  given,  only 
applies  to  actions  for  torts,  and  not  to 
actions  of  contract.  Fleteher  v.  Green" 
nell,  166 

NOTICE  (OF  APPEAL). 

An  appellant  is  not  bound  by  the 
provisions  of  the  4  &  5  Will,  4,  c.  76, 
s.  79,  \  to  give  notice  of  appeal  within 
twenty -one  days  after  notice  of  the 
order  of  removal  being  made*  Rex 
▼.  Juiikes  of  Leicester^  6dd 

NOTICE  (OF  COUNTERMAND). 

A  notice  of  countermand  signed 
*'  B.  B,,  plaintiff's  attorney,"  is  suffi- 
cient, though  the  name  of  another  at- 
torney is^on  the  record,  if  the  defen- 
dant is  not  misled  by  it,  and  the  indi- 
vidual signing  is  really  the  attorney. 
Cheslyn  v.  Pearce,  69  S 

NOTICE  (OF  TRIAL). 

1.  A  defendant  after  being  arrested 
in  London  on  a  bill  of  exchange,  and 
having  accepted  a  declaration  with 
notice  to  plead  in  four  days,  without 
objection,  went  over  to  Ireland^  and 
was  there  when  notice  of  trial  was 
given  to  his  attorney  in  London.  Upon 
an  application  for  a  new  trial,  upon 
the  ground  that,  being  resident  in 
Ireland^  he  was  entitled  to  fourteen 
days'  notice,  and  not  merely  to  eight 
days,  which  had  been  given,  the  Court 
refused  to  interfere,  the  affidavit  in 
support  of  the  rule  merely  stating  that 
the  defendant's  residence  was  then, 
and  had  been  for  some  past,  in  Cork^ 


but  it  did  not  explain  how  he  came  to 
be  in  London  at  the  time  of  the  arrest, 
nor  where  his  general  place  of  resi- 
dence was.  Lenehamv,Oooldf  S7l 
2.  Where  the  issue  was  delivered 
with  notice  of  trial  indorsed  for  one 
day,  and  a  separate  notice  for  an- 
other, and  the  defendant,  acting  on  the 
notice  on  the  back  of  the  issue,  did 
not  attend  at  the  trial,  on  the  day 
mentioned  in  the  separate  notice,  the 
Court  granted  a  new  trial  without 
costs.  Kerry  v.  Reynolds,  234 

NOTICE  (SERVICE  OF). 
See  Lords*  Act,  S. 

NOTICE  (TO  PRODUCE). 

1.  Notice  to  produce  an  agree- 
ment served  upon  the  defendant's  at- 
torney at  5  o'clock  on  the  commission 
day  of  the  assizes,  held  too  late,  the 
attorney  having  then  left  home  for  the 
assize  town,  which  was  nine  miles 
distant  from  his  office,  and  the  oppo- 
site party  refusing  to  furnish  him  with 
a  conveyance.    George  v.  Thompson, 

656 

2.  A  notice  to  produce  a  trades- 
man's books  served  upon  the  plain- 
tiff's attorney  at  7  o'clock  of  the 
evening  previous  to  the  day  of  trial 
is  too  late.  Atkins  v.  Meredith,   658 

3.  Notice  to  produce  a  notice  is 
unnecessary.     Swain  v.  Lewis,    261 

NULLITY. 

See  Detainer — Plead  (Rule  to) — 
Summons,  11. 

NUNQUAM  INDEBITATUS, 
See  Plea,  4,  8,  12,  24 — Reflic^ 

TION,  4. 

OMISSION. 

See  Summons,  7,  9. 

OUTLAWRY. 

A  writ  o£  capias  may  be  issued  into 
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OUTLAWRY, 


PAYMENT  (PLEA  OF). 


a  county  diffisrent  from  that  in  which 
the  writ  itself  describes  the  defendant 
as  resident ;  and  proceedings  to  out- 
lawry founded  on  such  a  writ  are  re- 
gular.    Morris  V*  Davis f  dl7 

OVERSEER. 

See  Striking  out  Coukts. 

Where  an  overseer  is  rendered  in- 
competent to  serve,  in  consequence 
of  a  conviction  under  the  4  &  5  JVill. 
4,  c.  76,  s.  97,  and  an  application  i» 
made  for  a  mandamiu  to  compel  him 
to  deliver  up  books,  &c.,  belonging  to 
the  parish,  the  conviction  must  be 
annexed  to  the  affidavits  in  support 
of  the  rule.     Rex  v.  Simms^         294 

OYER. 

1.  A  defendant  is  entitled  to  de- 
mand oyer  after  the  original  time  for 
pleading  has  expired,  and  after  an 
order  has  been  obtained  for  further 
time  to  plead,  unless  such  order  on 
the  fisice  of  it  expressly  excludes  the 
defendant  from  the  right  to  crave 
oyer,    Goodricke  v.  Turley^         431 

2.  In  an  action  of  debt  upon  a 
bail-bond,  the  defendant  having  de- 
manded oyer,  which  the  plaintiff  re- 
fused to  grant,  pkaded  that  the  bond 
had  not  been  assigned  to  the  jdaintiffs, 
for  the  purpose  of  preventing  the 
plaintiffs  from  signing  judgment  for 
want  of  a  plea : — Held^  that  the  de- 
fendant, by  pleading  such  plea,  had 
not  thereby  waived  his  right  to  have 
an  inspection  of  the  bond.  Ih, 

PARTNER. 
See  Intbrpleader,  Id — Plea,  6. 

PART-OWNER. 
See  Plea,  1. 

PARTICULARS. 

See  Credit  (for  Sums  received), 
1 — Laches,  2 — Waiver,  1. 


PAUPER. 

1.  The  nle  of  H.  T.  2  miL  4, 
s.  74,  does  not  apply  to  paupers ; 
and  the  costs  of  ftuch  of  the  opposite 
parties,  who  have  got  verdicts,  can- 
not be  deducted  from  the  plaintiff's 
costs  of  the  cause.  Qtk;pre,  whether 
the  officers  are  entitled  to  any  fees  as 
against  a  pauper.  Gougenheim  v. 
Lane,  482 

2.  A  pauper  plaintiff  in  an  action 
of  trespass,  who  gets  only  a  farthing 
damages,  is  entitled  to  full  costs,  and 
not  merely  to  costs  out  of  pocket. 

lb. 

PAYEE. 
See  PaoMissoRT  Note. 

PAYMENT. 
See  Payment  (Plea  of),  2. 

PAYMENT  (INTO  COURT). 

iS'ee  Credit  (for  Sums  received),  2 — 
Plea,  26. 

PAYMENT  INTO   COURT 
(PLEA  OF). 

Wh^e  the  sum  indorsed  on  the 
writ  of  capias  had  been  deposited  in 
lieu  of  bail,  the  Court  refused  to  per- 
mit the  defendant  to  plead  payment 
into  Court  of  a  less  sum  without  pay- 
ing in  the  money.     Ball  v.  Stafford, 

PAYMENT  (PART). 
See  Bill  of  Exchange. 

PAYMENT  (PLEA  OF). 
See  Plea,  10,  24. 

1 .  On  a  plea  of  payment,  if  that  be 
the  only  one,  the  defendant  is  bound 
to  begin.     Richardson  v.  FeU,      10 

2.  Payment  cannot  be  given  in  evi- 
dence under  the  plea  of  non-assumpsit 
in  bar  of  the  action.  MiUigan  v. 
TJumas,  S7S 


PEREMPTORY  UNDERTAKING. 


PLEA. 
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PEREMPTORY  DNDERTAK- 

ING. 

1.  The  costs  of  ailarging  a  pe- 
remptory undertaking,  on  account  of 
the  absence  of  a  material  witness, 
must  be  paid  by  the  plaintiff,  and 
are  not  costs  in  the  cause.  Percival 
▼.  Bird,  748 

2,  Where  the  plaintiff  has  made 
several  defaults  in  proceeding  to  trial 
pursuant  to  his  peremptory  under- 
taking, the  Court  may  make  the  pay- 
ment of  the  costs  of  the  last  default  a 
condition  precedent  to  enlarging  his 
last  undertaking.  Dennehaye  v.  Ri- 
chardson, 564 

S,  A  plaintiff  who  has  given  a  pe- 
remptory undertaking  to  try  at  a  par- 
ticular sitting,  is  bound  to  be  pre- 
pared for  that  purpose,  although  the 
defendant  is  not  ready  to  proceed. 
Saxon  V.  Swahey,  105 

PERSON  (APPEARANCE  IN). 

A  defendant  appearing  in  person  is 
bound  by  the  same  rules  as  he  would 
have  been  if  he  had  appeared  by  at- 
torney.    Kerry  v.  Reynolds,        234 

PLEA. 

See  Attorney  (Bill  op),  1 — Award, 
$ — Bill  of  Exchange,  1,  2 — 
Costs,  4-»JuDaMENT  (Arrest  of), 
2. 

1.  In  indebitatus  assumpsit  for 
money  paid,  &c*,  a  plea  that  the  mo- 
ney wag  paid  in  respect  of  the  defen- 
dant's share  of  certain  damages  and 
costs  recovered  against  the  plaintiff 
as  part-owner  in  a  vessd  (the  defen- 
dant being  another  part-owner)  for 
the  loss  of  goods  occasioned  by  the 
negligence  of  the  plaintiff's  servants, 
but  that  in  fact  the  loss  was  owing  to 
the  plaintiff's  own  n^iigence : — 
Held  bad,  as  amounting  to  Qie  gene- 
ral issue.  A  second  plea,  that  the 
money  was  claimed  as  paid  on  behalf 
of  the  defendant  as  being  part-owner, 


but  that  the  voyage  was  undertaken 
by  the  plaintiff  on  his  own  aecmint 
only,  was  held  bad  for  die  same  rea- 
son. Gregory  v.  Hartnoll^  695 
2.  The  declaration  in  assumpsit 
contained— ^r«<,  a  count  on  a  biH  of 
exchange  by  the  indorser  against  the 
drawer,  and  then  stated  various  debts, 
of  100/.  each,  for  goods  sold,  &c., 
with  the  common  conclusion  in  the 
form  given  by  the  rule  of  Trinity 
Term,  1  Will.  4>.  The  defendant 
pleaded,  as  to  the  first  count  of  the 
declaration,  and  as  to  12L  2s.,  parcel 
of  100/.  in  the  second  count  claimed 
to  be  due  for  goods  sold,  and  as  to 
100/.  in  the  second  count  alleged  to 
be  due  on  an  account  stated,  and  the 
promises  made  by  the  defendant  in 
respect  thereof,  payment  of  5 1  /.  ds.  Id. 
into  Court,  in  the  form  given  by  the 
rule  of  Hilary  Term,  4  Will.  4 ;  and 
the  general  issue  was  pleaded  to  the 
residue : — Held^  that  this  plea  would 
have  been  clearly  good  to  the  decla- 
ration, except  to  the  count  on  the  bill 
of  exchange ;  but,  qmcere,  whether  it 
was  good  for  not  specifying  how  much 
was  paid  in  on  the  bill  i^^Heldp  se^ 
condly,  that  the  plea  was  bad  on  spe- 
cial demurrer,  for  treating  the  claims 
for  goods,  money»  &c.,  as  one  count ; 
inasmuch  as  those  demands,  being, 
stated  in  the  form  given  by  the  rule 
of  Trvnty  Term,  1  Will.  4,  are  not 
only  to  be  considered  as  separate 
counts  with  a  view  to  costs,  but  also 
for  the  purpose  of  pleading.  But, 
semble^  that  i£  that  form  is  not  strictly 
followed,  and  there  should  be  severid 
debts  or  causes  of  action  stated  by  way 
ofindehitaius  assumpsit,  with  one  pro- 
mise only,  and  without  any  words  to 
make  the  promise  several  quoad  each 
of  the  debts,  such  count  must  be 
treated  as  several  for  the  purpose  of 
costs,  under  the  rule  of  Hilary  Term^ 
4  Will.  4,  though  it  might  not  be  so 
for  the  purpose  of  pleading.  Jour- 
dain  v.  Johnson,                           534 


810 


PLEA. 


PLEA. 


3.  Id  indehUatus  assumpsit  for 
goods  sold  and  delivered,  it  is  n9  plea 
that  the  sale  and  delivery  were  in  pur- 
suance of  a  contract,  which  it  was 
agreed  should  be  wholly  rescinded. 
Edwards  v.  Chapman,  732 

4.  Where,  in  an  action  of  debt,  an 
agreement  to  accept  51,  in  full  dis* 
charge  of  the  debt  was  given  in  evi- 
dence upon  the  plea  of  never  indebt- 
ed, the  plaintiff  being  allowed  to  take 
a  verdict  for  nominal  damages,  a  new 
trial  was  refused.  Wright  v.  Skinner, 

741 

5.  A  plea  to  an  action  on  a  bill  of 
exchange  for  ASl.  by  an  indorsee 
against  the  acceptor  that,  after  the 
bill  became  due,  the  drawer  gave  the 
plaintiff  bis  promissory  note  for  44/., 
in  full  satisfaction,  and  that  the  plain- 
tiff accepted  it  in  satisfaction,  is  a 
good  answer  to  the  action ;  and  a 
replication  that  the  note  was  not  paid 
when  due,  is  bad  on  demurrer. 
Sard  V.  Rhodes,  743 

6.  A  plea  to  a  declaration  in  as' 
sumpsit  for  money  paid,  and  on  an  ac- 
count stated,  that  the  plaintiff  and 
defendant  were  partners,  and  that  the 
cause  of  action  arose  out  of  unad- 
justed partnership  transactions,  is  bad 
on  special  demurrer.  Worrall  v. 
Grayson,  718 

7.  To  an  action  on  a  bill  of  ex- 
change by  the  indorsee  against  the 
immediate  indorser,  the  defendant 
pleaded  that  be  indorsed  the  bill  to 
the  plaintiff  without  having  or  re- 
ceiving any  consideration:  upon  which 
the  plaintiff  took  issue  in  the  terms  of 
the  plea.  After  verdict  for  the  de- 
fendant, the  plaintiff  moved  for  judg- 
ment non  obstante  veredicto,  on  ac- 
count of  the  insufficiency  of  the  plea : 
— Held^  that  the  plea  was  good  after 
verdict,  though  it  might  have  been 
objected  to  on  special  demurrer  : — 
Held  also,  upon  error  brought  in  the 
Exchequer  Chamber,  that,  after  the 


finding  of  the  jury,  it  must  be  taken 
that  there  was  no  consideration  for 
the  defendant's  promise  binding  in 
law,  and  that  the  judgment  for  the 
defendant  ought  to  b^  affirmed. 
Easton  v.  Pratchett,  549 

8.  fn  an  action  for  goods  sold  and 
delivered,  or  work  and  labour,  the  de- 
fendant is  at  liberty,  under  the  plea  of 
nunquam  indebitatus,  or  non  assumpsit, 
to  shew  that  the  goods  were  not  made 
in  a  workmanlike  manner,  or  were  not 
such  as  were  contracted  for.  Cousins 
V.  Paddon,  488 

9.  If  a  plea  states  a  payment,  or  a 
set-off  to  a  certain  amount,  but  the 
whole  is  not  proved,  the  defendant 
cannot  have  a  verdict  on  the  whole 
plea,  although  the  sum  is  alleged 
under  &  videUcet :  but  the  plea  may 
be  taken  distributively,  and  found 
partly  for  the  defendant,  and  partly 
for  the  plaintiff.  lb. 

10.  A  defendant  pleading  payment 
and  a  set-off,  who  is  unable  to  prove  the 
full  amount  mentioned  in  each  of  the 
pleas,  but  proves  sufficient  to  form 
an  aggregate  equal  to  the  plaintiff's 
demand,  will  be  entitled  to  have  judg- 
ment on  the  whole  record.  lb. 

11.  To  an  action  against  the  de- 
fendant as  drawer  and  indorser  of  two 
bills  of  exchange,  the  defendant 
pleaded,  that  the  plaintiff  was  applied 
to  for  a  loan  of  money  to  T.  P.  B,, 
but  agreed  to  give  two-thirds  of  the 
amount  in  money  and  one-third  in 
wine,  upon  having  the  two  bills  given 
to  him  as  security  for  the  wine ;  the 
plea  then  averred,  that  the  contract 
for  the  sale  and  delivering  of  the  wine 
was  a  gross  fraud,  and  that  the.defen- 
dant  had  not  had  any  value,  &c. 
The  plaintiff  replied,  that  there  was 
a  good  consideration  for  the  drawing, 
and  concluded  to  the  country.  On 
special  demurrer  to  the  replication 
for  concluding  to  the  country: — 
Held,  that  the  plea  was  bad,  as  being 
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only  an  answer  to  a  part,  and  that  the 
allegation  of  fraud  was  too  general. 
Cormop  ▼.  HolmeSy  451 

12.  A  plea  of  the  general  issue  in 
debt  on  simple  contract,  must  be  in 
the  form  given  by  rule  3,  tit.  "  cove- 
nant and  debt,"  of  Hilary  Term.  4 
Will.  4 ;  and  therefore  a  plea  that  the 
defendant  "  never  did  owe,"  was  held 
bad  on  special  demurrer,  the  form 
being  *'  never  was  indebted."  Smed' 
ley  V.  Joycti  4S1 

15.  To  a  declaration  on  a  bill  of 
exchange  by  an  indorsee  against  the 
acceptor,  the  defendant  pleaded  a 
special  plea,  shewing  fraud  on  the 
part  of  the  drawer  and  the  subse- 
quent indorsees,  and  alleging  that  the 
plaintiff  took  the  bill,  with  a  know- 
ledge of  those  facts ;  and  concluded 
by  averring,  that  the  plaintiff  was  not 
a  bond  fide  holder  of  the  bill  for 
value.  The  plaintiff  replied,  that  he 
was  a  bond  fide  holder  of  the  bill  for 
value.  At  the  trial  a  witness  was 
called  for  the  plaintiff,  who  proved 
that  he  applied  to  him  to  discount  the 
bill,  and  that  the  plaintiff  gave  him 
the  money  for  it,  upon  his  .putting  his 
name  on  the  bill  as  indorser.  The 
learned  Judge  left  the  case  to  the 
jury,  upon  the  credibility  of  the  wit- 
ness, and  upon  the  question,  whether 
it  was  a  bond  fide  transaction  on  the 
part  of  the  plaintiff;  observing  that 
the  all^ations  of  fraud,  as  stated  in 
the  plea,  were  admitted  by  the  replica- 
tion. The  jury  having  found  for  the 
defendant,  Alder  son  and  Gumey^  Bs., 
on  a  motion  for  a  new  trial,  held,  that 
the  jury  were  warranted  in  their  find- 
ing, and  that  the  verdict  ought  not  to 
be  disturbed.  Parke  and  Bolkmd, 
Bs.,  thinking  that  the  jury  might 
have  been  misled  by  the  observations 
of  the  learned  Judge  as  to  the  effect 
of  the  admission  on  the  record,  were 
of  opinion  that  the  case  ought  to  be 
submitted  to  another  jury.  Noel  v. 
Boyd,  415 

14.  Qiuere,  whether,  in  an  action  of 


assumpsit,  where  the  plaintiff  does 
not  jeply  de  injurid  generally  to  the 
facts  stated  in  a  plea,  the  circum- 
stance of  his  only  taking  issue  on  one 
of  them  entitles  the  jury  to  treat  the 
facts  alleged  in  the  plea,  and  not  denied 
in  the  replication,  as  admitted,-        lb. 

15.  To  an  action  on  a  bill  of  ex- 
change by  an  indorsee  against  the  ac- 
ceptor, the  defendant  pleaded,  that 
after  it  became  due  the  defendant 
gave  to  the  holders  a  bill  for  a  larger 
sum,  and  that  they  accepted  it  in  sa- 
tisfaction of  the  first  bill,  and  after- 
wards indorsed  it  to  one  F,  S.,  to 
whom  the  money  was  afterwards  paid 
in  satisfaction  of  that  bill,  and  of  all 
damages  sustained  by  the  plaintiff, 
by  reason  of  its  non-payment,  and 
that  the  indorsement  to  tlie  plaintiff 
of  the  first  bill  was  after  tlie  second 
bill  had  been  given  :  but  the  plea  did 
not  allege  that  the  second  bill  was  ne- 
gotiable : — Held,  on  special  demur- 
rer, that  the  plea  was  sufficient. 
Lewis  V.  Lyster,,  S77 

16.  In  an  action  for  use  and  occu- 
pation,  the  fact  of  the  mortgagee  of 
the  premises  having  given  the  de- 
fendant notice  to  pay  the  rent  to  him, 
may  be  given  in  evidence  under  the 
general  issue,  if  the  rent  sought  to  be 
recovered  accrued  due  after  the  no- 
tice ;  but  if  the  rent  accrued  due  be- 
fore the  notice,  this  defence  must  be 
specially  pleaded.  fVaddilove  v.  Bar- 
nett,  347 

17.  To  an  action  of  slander  imput- 
ing insolvency  to  plaintiff,  the  de- 
fendant pleaded  that  /.  W.,  having 
occasion  in  the  way  of  his  trade  and 
business  to  inquire  into  the  solvency 
and  state  of  affairs  of  the  plainti^ 
sent  one.  W,  W,  to  the  defendant  for 
that  purpose,  and  that  defendant  then 
spoke  the  words  in  the  declaration, 
believing  tliem  to  be  true : — Held 
bad  on  special  demurrer,  as  it  did  not 
state  the  words  to  be  spoken  without 
malice,  or  at  least  bond  fide.  When 
words  are  actionable  in  themselves,  a 
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traTene  of  the  special  damage  is  im- 
material and  improper.  Smith  ▼. 
Thomas,  33S 

18.  In  an  action  for  an  apotheca- 
ry's bill,  the  objection  that  the  plai»- 
tiff  was  not  in  practice  as  an  apothe- 
cary prior  to  or  on  the  5  th  of  A uguat, 
1 8 1 5)  or  had  not  obtained  a  certificate 
from  the  society  of  apothecaries,  need 
not  be  pleaded,  but  may  be  rendered 
available  under  non'osiumpsit*  Mcr~ 
gan  V.  Ruddock f  811 

19.  The  Court  will  not,  in  an  ac- 
tion by  the  indorsee,  allow  the  ac- 
ceptor of  a  bill  of  exchange  who  ne- 
gotiates it  with  the  drawer's  name 
indorsed,  to  plead  that  it  was  not  in- 
dorsed by  the  drawer  to  the  plaintiff. 
Gilmore  v.  Hagve,  808 

SO.  To  a  declaration  on  a  bill  of 
exchange,  which  alleged  that  the  de- 
fendant drew  the  bill  and  indorsed  it 
to  one  iV.,  who  indorsed  it  to  J.  S.^ 
who  indorsed  it  to  the  plaintiff,  the 
defendant  pleaded,  that  his  indorse- 
ment was  in  blank,  and  that  he  did 
not  deliver  the  biU  to  jV.,  but  to  one 
L,  Z.,  and  that  L,  L,  held  the  bill  for 
the  purpose  of  getting  it  discounted 
for  the  defendant ;  but,  instead  of  do- 
ing so,  indorsed  it  to  £.  F.  without 
discounting  it  for  the  defendant ;  and 
that  the  plaintiff  took  the  bill  from 
B,  F,  with  a  knowledge  of  these  facts. 
The  plaintiff  replied  that  the  defen- 
dant broke  his  promise  without  the 
cause  mentioned  in  the  plea,  and  con- 
cluded to  the  country : — Held^  that 
the  plea  was  bad  in  substance,  for 
want  of  an  averment  that  no  con- 
sideration bad  passed  either  directly 
or  indirectly  to  the  defendant  !-^ 
Heldf  also,  that  the  replication  was 
good  in  substance.     Noel  v.  Rich, 

238 

21.  In  case  for  an  injury  done  to 
the  plaintiff's  cattle  by  the  defendant's 
dogs,  the  plea  of  not  guilty  puts  in 
issue  the  &ct  not  only  that  the  de- 
fendant's dogs  injured  the  plaintiff's 


cattle,  and  that  the  dogs  were  df  a 
savage  disposition,  but  also  that  the 
defendant  knew  them  to  be  so.  T^Ao- 
mai  V.  Morgan,  ft%S 

22,  To  a  declaration  in  trespass 
for  assaulting  the  pkintiff  and  giving 
and  striking  him  blows  and  strokes 
with  a  stick  and  with  said  defendant's 
hands  and  fists,  the  defendant  plead- 
ed, **  as  to  the  assaulting  the  plaintiff 
with  the  said  stick  and  with  his  the 
defendant's  hands  and  fists,  giving  and 
striking  the  plaintiff  blows  and  strokes 
as  in  the  declaration  mentioned,"  son 
assault  demesne.  At  the  trial,  it  was 
proved  that  the  defendant  struck  the 
plaintiff  a  blow  with  his  stick,  which 
it  was  objected  the  plea  did  not  cover : 
but — Held^  that  the  plea  sufficiently 
shewed  that  the  blow  with  the  stick 
was  intended  to  be  justified  by  the 
plea,  and  therefore  that  it  covered  the 
declaration.    Blunt  v.  Beaumont,  219 

28.  To  a  declaration  containing  the 
common  counts  the  defendant  plead- 
ed, as  to  part,  that  he  was  not  in- 
debted, and  as  to  the  residue,  that  he 
paid  it  before  the  commencement  of 
the  action,  and  concluded  to  the  coun- 
try. Upon  special  demurrer  to  the 
latter  plea: — Held,  bad.  Mack  v. 
Rust,  206 

24.  To  a  declaration  of  assumpsit 
on  a  bill  of  exchange  with  the  com- 
mon counts,  the  defendant  pleaded  as 
to  88/.  parcel  thereof,  that  after  the 
causes  of  action  accrued,  an  agree- 
ment was  made  between  the  plaintiflb 
and  the  defendant,  that  the  latter 
should  secure  that  sum  by  a  further 
mortgage  upon  property  with  a  power 
of  sale,  and  part  of  that  money  to 
carry  interest  at  5L  per  cent.,  and  the 
whole  to  be  paid  by  instalments ;  and 
that  the  plaintifis  agreed  that  no  pro- 
ceedings should  be  taken  in  respect 
of  that  sum,  unless  upon  default  of 
payment  of  the  instalments  as  they 
should  become  due,  and  that  the  de- 
fendant was  always  ready  to  execute 
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such  further  mortgage,  but  had  not 
been  called  upon  so  to  do*  Upon 
special  demurrer  to  this  plea,  on 
the  ground,  amongst  others,  that  it 
amounted  to  accord  without  satisfac- 
tion :— //eW,  bad.    Alliea  v.  Prohyn, 

\5^ 

25.  A  plea  of  payment  into  Court 
upon  two  breaches  in  covenant,  joint- 
ly, is  good,  without  specifying  how 
much  is  intended  to  be  applied  to 
each  breach.    Marshall  v.  Whiteside ^ 

766 

26.  A  declaration  upon  a  covenant, 
whereby/^,  and-fi.  jointly  and  severally 
covenanted  to  repair  during  the  term, 
alleged  as  a  breach,  that  neither  A. 
nor  B.  whilst  the  latter  was  unmar- 
ried, nor  A.  nor  B.,  nor  C.  her  hus- 
band, since  the  marriage  of  B.  with 
C,  did  repair  during  the  term,  &c« 
A  plea  that  A.  and  B.  and  C.  did, 
during  the  term,  repair,  &c.,  is  bad 
on  special  demurrer.    Id* 

27*  Qucere^  if  in  an  action  against 
a  husband  for  goods  supplied  to  his 
wife,  it  is  necessary  to  plead  specially 
the  adultery  of  the  wife.  Symes  v. 
Goodfellm,  642 

28.  To  a  declaration  in  trespass  by 
John  Doe  as  plaintiff,  the  defendant 
pleaded,  that  the  premises  were  not 
the  premises  of  the  plaintiff: — Held^ 
that  under  this  plea  the  defendant 
was  at  liberty  to  prove  title  in  him- 
self, the  judgment  in  ejectment  not 
being  conclusive  against  the  defen- 
dant, unless  shewn  upon  record.  Doe 
V.  Huddart,  437 

PLEA  (AMENDMENT  OF). 

A  plaintiff  cannot  object  to  an 
amendment  of  the  defendant's  pleas 
on  the  ground  of  a  witness  who  has 
gone  abroad  having  been  examined 
with  respect  to  the  issue  then  joined, 
if  the  plaintiff  has  had  notice  of  the 
proposed  amendment  before  the  ex- 
amination took  place.  HolUngmorih 
V.  Briggh  ^*^ 


PLEA  (FRIVOLOUS). 

1.  In  an  action  for  rent,  for  two 
years'  use  and  occupation,  judgment 
was  signed  for  want  of  a  plea,  but  was 
set  aside  on  an  affidavit  of  merits  and 
pleading  issuably,  &c.     The  defen- 
dant pleaded,  that  the  two  years'  rent 
became  due  under  a  lease,  and  after  a 
fiat  had  issued  against   him,  and  he 
had  been  declared  a  bankrupt;  and 
that  after  the  rent  became  due,  heap- 
plied  to  the  assignee  to  accept  or  de- 
cline the  lease,  and  that  the  assignee 
declined  the  leasee  and  thereupon  the 
defendant  tendered  the  lease  and  pos- 
session to  the  landlord,  who  accepted 
the  same.     This  plea  was  pleaded  at 
the  end  of  Trinity  Term,  too  late  to 
be  argued  in  that  Terra.     The  Court 
discharged  the  rule  for  setting  aside 
the  judgment,  as  they  considered  the 
plea  frivolous.  fVorthington  v.  Pvmce^ 

243 

2.  The  mere  fact  of  a  pka  being 

clearly  insufficient  in  point  of  law,  is 

not  a  ground  for  signing  judgment  as 

for  want  of  a  plea.    Cowper  v.  Jones^ 

591 

PLEA  (INCONSISTENT). 

Where  to  trespass  for  seizing  goods, 
the  defendant  plesded  two  pleas,  one 
justifying  upon  a  distress  for  rent  due 
under  a  demise  at  &l.  a  year,  and  an- 
other for  2/.  lOi.,  and  both  issues 
were  found  for  him : — Held,  that  they 
were  not  incon&istent.  Tmigg  v.  Potts^ 

266 

PLEA  (SETTING  ASIDE). 

1.  The  Court  will  not,  upon  affi- 
davit, set  aside  a  plea  upon  which  issue 
may  be  taken.    La  FwtH  v.  Langan, 

64% 

d.  A  defendam  who  was  mder 
terms  to  plead:  iasaably  in  an  action 
against  him  as  acceptor  of  a  bill  of  ex- 
change by  an  indorsee,  pleaded  that 
he  had  received  no  eonsideratian  fipom 
the  plaitttifi^  and  the  plea  waa  detifvered 
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80  late  ID  Trinity  Term  that  there  was 
not  sufficient  time  to  get  the  demur- 
rer argued  that  term.  The  Court  or- 
dered the  plea  to  be  set  aside,  and 
that  the  plaintiff  should  be  at  liberty 
to  sign  judgment  unless  the  defendant 
consented  to  amend  upon  payment  of 
all  costs,  and  going  to  trial  at  the  next 
sittings.  Semble,  that  an  affidavit  o£ 
merits  made  by  the  defendant's  at- 
torney as  to  his  belief,  from  instruc- 
tions received,  is  insufficient,  when 
the  defendant  himself  might  make  the 
affidavit.  Brawn  v.  Austin,  161 

PLEA  (WITHDRAWING). 

After  a  bad  plea  of  **  no  considera- 
tion*' to  a  declaration  on  a  bill  of  ex- 
change, by  which  the  plaintiff  has 
been  delayed  the  long  vacation,  the 
Court  will,  under  special  circum- 
stances, allow  the  defendant  to  with- 
draw his  plea  and  plead  de  nwo  and 
have  an  inspection  of  the  bill  without 
an  affidavit  of  merits.  Papliefy.  Cod" 
rington^  497 

PLEAD  (RULE  TO). 

1 .  A  judgment  signed  (after  a  de- 
fective plea  delivered)  as  for  want  of 
a  plea,  is  irregular,  unless  a  rule  to 
plead  has  been  given.  Wamev,  Be^ 
retford^  d61 

%,  A  rule  to  plead  in  a  wrong  name 
is  a  nullity.  lb, 

PLEADING  (TIME  FOR). 
See  Oyer,  1. 

PLEAS  (SEVERAL). 

1  •  Where  it  is  doubtful  whether  a 
statutable  objection  to  the  contract, 
can  be  rendered  available  under  the 
plea  of  non  assumpsit^  the  Court  will 
allow  it  to  be  specially  pleaded. 
Smith  V.  Dtxon,  571 

2.  In  an  action  by  the  assignees  of 
a  bankrupt,  the  Court  will  aiuow  the 
bankruptcy  to  be  put  in  issue  if  the 


fact  be  doubtful,  along  with  a  plea  of 
mutual  credit  and  payment  into  Court. 
The  rule  is  absolute  in  the  first  in- 
stance. Atkinson  v.  Duckham,      327 

POOR-LAW  ACT. 

See  Notice  (of  Appeal) — Overseer 
— Witness  (Competency  op). 

POSTEA. 

See  Wan  of  Trial,  10. 

If  a  plaintiff  succeeds  and  recovers 

damages  only  as  to  part  of  his  cause 

of  action,  he  is  still  entitled  to  the 

postea.  Smith  v.  Edwards,  621 

POUNDAGE. 

The  sheriff  is  entitled  to  poundage 
on  the  sum  received  under  the  execu- 
tion only,  and  not  on  the  amount 
claimed  or  seized.    Rex  v.  Robinson, 

447 
POVERTY. 

See  Judomevt  as  in  Case  of  a  Non- 
suit, 6. 

POWER. 

See  Attachment, '7. 

PRESENTMENT. 
See  Affidavit  (of  Debt),  8,  6. 

PRESUMPTION. 

See  Laches,  8. 

PRINCIPAL  AND  AGENT. 
See  Inspection  (of  Books) — ^Plea,  1 . 

PRISONER. 

See  Affidavit  (of  Debt),  5 — Cog- 
novit, 1,  2,  3 — Deponent  (Resi- 
dence of),  1,  2 — ^Laches,  S,  4. 

1.  Where  a  warrant  on  a  charge  of 
felony  is  lodged  with  the  warden 
against  a  prisoner  in  his  custody  for 
debt,  he  is  authorized  in  confining  him 
in  the  strong-room,  and  the  Court 
will  not  summarily  relieve  him  from 
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liis  close  oonfioemeDt.      OAome  ▼. 
Angle,  842 

PRISONER  (MOTION  TO  DIS- 
CHARGE). 

Where  a  motion  is  made  to  dis- 
charge a  prisoner  out  of  custody  on 
the  ground  of  irregularity  in  the  pro- 
cess, it  must  be  positively  alleged  in 
the  affidavit  that  the  party  was  taken 
into  custody  upon  the  process*  Green 
V.  Rohan,  659 

PROCEEDINGS  (SETTING 
ASIDE). 

See  Affidavit,  5. 

PROFERT. 

See  Declaration,  7. 

PROHIBITION. 
See  Court  of  Requests,  1 . 

PROMISSORY  NOTE. 

An  indorsee  of  a  promissory  note, 
not  overdue,  but  the  amount  of  which 
is  exceeded  by  a  cross-demand  of  the 
maker  on  the  payee,  having  notice  of 
such  demand  at  the  time  of  the  in- 
dorsement, cannot  recover  against  the 
maker  advances  made  to  the  payee 
on  the  note  subsequent  to  such  notice, 
although  the  note  is  a  distinct  trans- 
action between  the  original  parties. 
Goodallr.  Ray,  76 

REFORM  ACT. 
See  Court  of  Requests,  1 . 

RELEASE. 

Where  one  of  several  plaintiffs,  as- 
signees of  a  bankrupt,  releases  the 
cause  of  action,  and  the  release  is 
pleaded,  the  Court  will  set  aside  the 
plea,  suspicion  being  thrown  on  the 
defendant's  conduct  in  the  transac- 
tion,  the  co-plaintiffs   indemnifying 


the  plaintiff  who  had  given  the  re- 
lease agauist  costs.  Jokmon  y. 
Holdsworth,  63 

REMOVAL  OF  CAUSE. 

See  Certiorari. 

1 .  The  mere  fact  of  a  defendant, 
on  an  indictment  for  an  assault,  being 
a  member  of  the  bench  of  magistrates 
who  are  to  try  it,  is  not  a  sufficient 
ground,  within  the  5  &  6  fVilL  4i, 
c.  33,  s.  1,  for  removing  the  indict- 
ment by  certiorari.   Rex  v.  FeUowes, 

607 

%,  In  order  to  obtain  execution  on 
a  judgment  from  the  Court  of  Com^ 
mon  Pleas  at  Lancaster,  under  the 
4  &  5  Will.  4,  c  62,  s.  31,  it  is  ne- 
cessary not  only  to  have  the  certifi- 
cate of  the  prothonotary,  but  also  an 
affidavit  that  the  defendant  has  re- 
moved his  person  or  goods,  or  both, 
out  of  the  jurisdiction.  Duckworth 
V.  Fogg,  396 

RENDER. 

See  Attachment  (sbttiiio  Asms), 
1 — Attacbhent  (standing  as  a 
Sbcuritt),  1 — Bail,  10 — ^Depo- 
sit (in  Lieu  of  Bail),  4. 

1.  Where  an  attachment  has  been 
obtained  against  the  sherifi*  for  not 
bringing  in  the  body,  it  is  not  neces- 
sary that  bail  above,  who  are  after- 
wards put  in  for  the  purpose  of  ren- 
dering the  defendant,  should  justify 
before  such  render  is  made,  in  order 
to  entitle  them  to  set  aside  the  at- 
tachment on  payment  of  costs.  Rex 
V.  Bean,  673 

2.  Though  rendering  a  defendant 
is  equivalent  to  justifying  bail  for  the 
purpose  of  setting  aside  proceedings 
against  the  sheriff,  yet  where  a  Judge's 
order  was  obtained  for  time  to  justify 
bail,  and  the  defendant  was  renderea 
instead  of  the  bail  being  justified,  the 
Court  would  not  set  aside  an  attach- 
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RENDER. 


REPLICATION. 


ment  afterwards  oUaioed,  except  on 
payment  of  costs.  Rex  v.  The 
Sheriff  of  Middlesex,  35  8 

3,  Notice  of  rendering  having  been 
given  to  the  plaintiff's  attorney,  he, 
notwithstanding,  took  an  assignment 
of  the  bail-bond  and  commenced  pro- 
ceedings, as  BO  notice  of  bail  had  been 
given,  and  no  entry  of  the  render 
could  be  found  upon  searching  the 
books: — Heldf  that  the  proceedings 
were    irregular.      Short    v.    Doyle, 

202 

4.  Semhle,  that  Dover  Castle  is 
the  county  gaol  (upon  an  arrest  in 
the  Cinque' Ports)  to  which  to  render 
a  defendant,  within  the  1 1  Geo.  4  & 
1  Will.  4,  c.  70,  8.  21,  and  R.  G. 
Exch.  Mich.  T.  1  WiU.  4,  reg.  12. 
Stride  v.  HiU,  709 

RENT. 
See  Plea,  16. 

REPLICATION. 

See  Plia,  21. 

1.  To  a  declaratioa  in  assumpeit 
for  money  had  and  received,  plea, 
that  the  money  so  received  by  the 
defendant  was  the  produce  of  goods 
consigned  to  and  deposited  with  the 
defendant  by  P.  ^  C.  as  their  own 
goods^  with  the  knowledge  of  the 
plaintiff,  but  which  were  in  fact  the 
goods  of  the  plaintiffs  and  P,  <^  C 
jointly,  for  the  purpose  of  securing 
advances  by  the  defendant  to  P.  ^  C, 
and  with  a  power  of  sale  to  reimburse 
him  for  such  advances ;  and  that  the 
goods  were  sold  by  the  defendant  to 
cover  advances  made  to  P.  ^  C.  in 
ignorance  that  plaintiffs  were  inte- 
rested in  the  goods,  and  the  defen- 
dant offered  to  set  off  the  amount  of 
those  advances  against  the  proceeds 
of  the  goods.  The  pUdntiffi  replied 
that  the  defendant  broke,  his  promise 
of  his  own  wrong,  mA  wdthout  the. 


cause  mentioned  in  the  plea,  and  then 
new  assigned  that  the  action  was 
brought  for  the  proceeds  of  certain 
other  goods  which  the  defendant  had 
promised  to  pay  to  the  plaintiflb. 
Upon  demurrer  to  the  replication 
and  new  assignment  for  duplicity  : — 
Held,  that  the  plea  was  bad,  amount- 
ing to  the  general  issue,  and  that  the 
replication  of  de  injurid  was  bad  in 
itself,  as  not  being  applicable  to  the 
plea,  nor  allowable  if  the  right  to 
reply  de  injurid  in  assumpsit  is  to  be 
governed  by  the  same  rules  aa  obtain 
in  trespass.  Semble^  that  the  new 
assignment  might  be  supported.  SoUy 
V.  Neish,  248 

2.  Where,  in  assumpsit,  the  plea 
admits  the  breach,  and  only  alleges  a 
number  of  facts  as  matter  of  excuse, 
the  replication  of  de  injurid  is 
proper. 

To  a  deelaration  on  a  promissory 
note,  by  an  indorsee  against  the 
maker,  the  defendant  pleaded,  that 
an  advertisement  appeared  in  a  news- 
paper, offering  loans  of  money  at  low 
interest,  and  that  tlie  defendant,  being 
in  want  of  a  loan,  was  induced,  by  the 
false  representations  of  the  indivi- 
duals to  whom  he  applied,  to  draw 
that  and  other  promissory  notes,  for 
which  he  never  had  any  considera- 
tion, and  that  all  the  parties  to  the 
bill  were  acquainted  with  these  cir- 
cumstances : — Held,  upon  special  de- 
murrer, that  de  injurtk  was  a  proper 
replication  to  this  plea.  Isaac  v. 
Farrar,  750 

S.  The  replication  de  injurid  will 
in  future  be  allowed  in  actions  of 
assumpsit.     Griffin  v.  Yeates,      647 

4.  If  the  plaintiff  replies  nunquam 
indebitatus  to  a  plea  of  set-off,  and* 
tiie  defendant  proves  his  plea,  the 
plaintiff  will  not  be  at  liberty  under 
his  replication-  to  shew  that  the  8uin< 
proved,  or  even  any  part,  has  been 
paid^    Brown  v.  Bauheny,  5SS 
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5.  The  new  rules  of  pleading  do 
not  apply  to  replicadoDS.  /&• 

RESIDENCE. 

See    Capias,   1 — Outlawry— Sum- 

KONS,  6. 

RETURN  (TO  FI.  FA.) 

See  Shsriyf,  3. 

A  fi.  fa,  having  been  delivered  to 
the  sheriff's  officer  on  the  23rd  of 
Aprils  on  the  following  day  the 
officer  wrote  a  letter  stating  that  the 
defendant  was  only  a  lodger,  and  had 
no  effects  ;  in  consequence  of  which 
letter,  the  plaintiff  on  the  succeeding 
day  lodged  a  ca,  sa,  with  the  sheriff's 
deputy  in  London.  On  the  29th,  the 
plaintiff  having  heard  that  the  defen- 
dant had  goods,  and  that  the  letter  of 
the  officer  was  false,  wrote  to  the 
officer,  directing  him  not  to  arrest 
the  defendant,  but  to  take  his  goods ; 
and,  on  the  1st  of  May  obtained  a 
side- bar  rule  for  a  return  of  the  writ 
of/. /a.  The  sheriff  applied  to 
discharge  that  rule  on  the  ground 
that  the  Ji.  fa.  was  superseded  by  the 
ca.  sa,  subsequently  issued: — Held^ 
that,  whether  it  was  so  or  not,  the 
plaintiff  had  a  right,  under  the  cir- 
cumstances, to  have  a  return  to  the 
fi.fa.     Smith  v.  Johnson,  208 

REWARD. 
See  Intbrpleadsr,  4. 

RULE  (DISCHARGED). 

See  Costs,  6. 

RULE  (ENLARGING). 

See  Affidavit,  3^— Affidavit  (fii,- 

ing). 

RULE  (MOVING  FOR). 
See  Affidavit,  9. 

RULE  (SERVICE  OF). 

See  Affidavit  (of  Service) — At- 
tachment, 5,  14,  15. 

1 .  A  rule  nisi  to  compute,  served 
by  leaving  a  copy  at  a  warehouse, 

VOL.  IV. 


where  the  bill  of  exchange  was  made 
payable,  but  which  was  shut  up  at 
the  time : — Held,  insufficient  service. 
Castle  V.  Sowerhy^  669 

2.  Where  it  is  clearly  shewn  that 
an  attorney  keeps  out  of  the  way  to 
avoid  being  served  with  rules  for  the 
payment  of  money,  the  Court  will 
allow  service  upon  his  clerk  to  be 
good  service.  The  affidavit,  how- 
ever, must  specify  the  endeavours  to 
effect  a  service,  and  the  reasons  for 
believing  that  he  is  in  town,  and 
avoiding  service.     Hinton  v.  Dean^ 

352 

RULE  (TO  COMPUTE). 
See  Rule  (Service  of),  Z. 

SCIRE  FACIAS. 

1 .  To  a  scire  facias  in  the  Court  of 
Exchequer  J  on  a  judgment  obtained  in 
the  Court  of  Great  Session,  before  its 
abolition  by  the  1 1  Geo.  4  &  1  Will. 
4,c.  70,  the  defendant  pleaded  that,  by 
the  practice  of  the  Court  of  Great  Ses* 
sion,  an  affidavit  ought  to  have  been 
first  made  of  the  amount  of  the  debt 
really  due,  which  had  not  been  done : 
— Held,  bad  on  demurrer,  as  well  be-> 
cause  it  was  a  mere  matter  of  prac- 
tice, as  because  that  practice  was  in 
fact  abolished  with  the  Court ;  and 
that  the  only  mode  of  making  the  ob- 
jection available  was  by  motion  to 
the  discretion  of  the  Court,  who 
would  have  ordered  such  an  affidavit 
to  be  made,  or  not,  as  might  appear 
right  under  the  circumstances.  How^ 
ell  V.  Bowers,  386 

2.  The  rule  for  quashing  a  sci,  fa., 
on  the  application  of  the  plaintiff 
afler  appearance  and  before  plea,  is 
nisi  in  the  first  instance,  although  on 
the  terms  of  pa3ring  costs.  Ade  v. 
Siubbs,  282 

3.  If  a  plaintiff  issues  a  second 
sci.  fa.  on  one  judgment,  and  in  the 
declaration  on  such  second  sci.  fa. 
he  misrecites  the  proceedings  on  the 
prior   one,    he  may  abandon    that, 


H  H  H 


D.  p.  c. 
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amend,  and  proceed  on  the  original 
judgment.     Khs  t.  Dodd^  67 

4.  An  application  for  a  scire  facias, 
tipon  a  judgment  ten  years  old,  will 
not  be  granted  upon  an  affidavit  of 
the  plaintiffs  present  attorney,  which 
merely  states  that  the  debt  and  costs 
are  still  unpaid:  it  must  also  be 
shewn  that  he  was  the  attorney  when 
the  judgment  was  obtained,  or  there 
must  be  an  additional  affidavit  of  the 
attorney  then  employed.  Duke  of 
Norfolk  V.  Spencer,  746 

SERVICEABLE  PROCESS. 

See  Uniformity  of  Process  Act. 

SERVICE  (OF  PROCESS). 

Though  the  service  of  process 
should  be  personal  to  entitle  a  plain- 
tifT  to  enter  a  common  appearance, 
the  Court  will  not  set  aside  proceed- 
ings on  an  affidavit  of  defendant, 
tliat  he  has  not  been  personally  served, 
accompanied  by  an  affidavit  of  his 
daughter,  that  she  received  and  opened 
the  letter  containing  the  copy  of  the 
writ.     Herbert  v.  Darley,  7ZQ 

GETTING    ASIDE    PROCEED- 
INGS. 

See  Affidavit,  5. 

SET-OFF. 

See    Arrest    (without     probable 
Cause),  1. 

SET-OFF  (OF  COSTS). 
See  Costs,  1,  2,  7,  8 — Pauper,  1, 

SET-OFF  (PLEA  OF). 
See  Plea,  10. 

SEVERAL  DEFENDANTS. 
See  Costs,  ] . 

SEVERING  COUNTS. 
See  Costs,  7. 

SHERIFF. 

See   Attachment   (standing   as  a 
Security),  1  —  Capias,  2 — Ciiarg 


1NG  IN  Custody  — Interpleader, 
1,  2,  3,6,  7,8,  9,  10,  11,  12,  IS 
— Poundage — Render,  1 — Re- 
turn (to  Fi.  Fa.) 

1.  A  sheriff,  against  whom  an  ac- 
tion for  falsely  returning  that  money 
deposited  with  him  by  a  defendant  in 
lieu  of  bail  had  been  paid  into  Court, 
had  been  brought,  was  allowed  to 
pay  into  Court  in  the  original  action 
the  money  so  deposited,  though  the 
plaintiff  had  been  delayed  two  months 
by  the  sheriff's  neglect.  Hall  v. 
Jones,  7\% 

2.  The  mere  fact  of  a  plaintiff  re- 
questing the  sheriff  to  direct  his 
warrant  to  a  particular  ofiScer,  does 
not  constitute  the  latter  a  special 
bailiff,  so  as  to  render  him  the  plain - 
tifTs  agent.  The  fact  of  a  compro- 
mise between  the  parties,  or  of  a 
claim  for  rent  by  the  landlord,  does 
not  relieve  the  sheriff  from  the  ne- 
cessity of  making  a  return  to  a  writ 
otf.fa,     Balson  v.  Meggai^       557 

3.  The  Court  will  not  interfere  to 
restrain  a  sheriff  from  selling  goods 
seized  by  him  under  a  ji.fa,,  on  an 
offer  of  indemnity  by  a  third  person 
claiming  the  goods.  Harrison  v. 
Forster,  558 

4.  The  sheriff  is  not  liable  in  tres- 
pass for  the  act  of  the  bailiff  of  a 
county  court  in  taking  the  goods  of 
a  stranger,  upon  process  directing 
him  to  take  the  defendant's  goods. 
Tunno  v.  Morris,  224 

6.  Where  the  plaintiffs  attorney 
obtained  from  the  sherifTs  deputy,  in 
London,  a  warrant  which  he  sent  to 
an  officer  in  the  country  by  the  post, 
but  did  not  pay  the  postage,  and  the 
officer  having  in  consequence  refused 
to  take  in  the  letter,  it  was  returned 
to  the  dead-letter  office: — Held,  that 
under  these  circumstances,  the  sheriff 
could  not  be  called  on  to  return  the 
writ.     Hartv.  Weather  ley,  171 

SIGNED  BILL. 

See  Attorney  (Bill  of),  2, 


SLANDER. 
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SLANDER. 

See    Audita    Querela — Declara- 
tion, 3 — Plea,  17. 

SMALL  DEBTOR. 

1 .  Where  a  defendant  has  remained 
in  execution  for  twelve  successive 
calendar  months  for  a  debt  of  20/., 
and  1#.  damages^  in  an  action  of  debt, 
he  is  entitled  to  his  discharge  under 
the  48  Geo.  8,  c.  123,  s.  1.  Fogarty 
V.  Smithy  595 

2.  It  is  no  objection  to  the  dis- 
charge of  a  debtor,  under  the  48  Geo, 
3,  c.  123,  that  the  amount  of  the 
debt  for  which  he  is  in  execution  is 
exactly  20/.     Thorfuon  v.  King,  5S2 

3.  In  order  to  obtain  a  defendant's 
discharge,  under  the  48  Geo.  3,  c. 
123,  the  service  of  the  notice  of  ap- 
plication must  be  on  the  plaintifThim- 
self,  and  not  on  his  attorney.  Gor^ 
don  V.  Tnine^  660 

4»  Where  a  defendant  is  in  custody 
in  any  other  prison  than  the  Fleets 
he  cannot  be  discharged  in  the  Ex' 
chequer  under  the  Small  Debtors' 
Act,  unless  a  copy  of  the  causes  in 
which  the  defendant  is  in  custody  has 
been  procured  and  verified  by  the 
proper  officer.  Such  a  motion  can- 
not be  made  at  chambers.  Short  v. 
miiiams,  S57 

5.  A  defendant  is  entitled  to  his 
discharge  under  the  48  Geo.  3,  c.  123, 
although  he  has  been  out  occasionally 
on  day  rules  during  the  twelve 
months.     Boughey  v.  fVebb,         320 

6.  Where  a  defendant  seeks  to  ob- 
tain his  discharge  under  the  48  Geo. 
3,  c.  123,  the  plaintiff  being  dead,  he 
must  serve  the  notice  on  the  personal 
representative  of  the  deceased,  or 
shew  that  there  was  no  personal  re- 
presentative, before  a  notice  to  the 
attorney  of  the  plaintiff  will  be  con- 
sidered sufficient.     Ex  parte  Richer^ 

275 

7.  If  a  prisoner  seeking  his  dis- 
charge under  48  Geo.  3,  c,  123,  for 


a  debt  not  exceeding  20/.,  has  not 
given  ten  days'  notice  of  his  applica-^ 
tion,  the  rule  for  his  discharge  will 
only  be  nisi  in  the  first  instance. 
Moore  v.  Clay,  5 

8.  In  order  to  obtain  a  discharge 
under  48  Geo.  3,  c.  123,  it  is  not 
sufficient  that  the  notice  should  be 
lefl  ''  with  a  female  at  the  plaintilTs 
residence."     George  v.  Fry,         273 

SON  ASSAULT  DEMESNE. 
See  Plea,  23. 

SOUTHWARK  COURT  OF  RE- 
QUESTS. 

See  Court  of  Requests,  4. 

SPECIAL  BAILIFF. 

See  Sheriff,  2. 

STAYING  PROCEEDINGS. 

1.  Where  several  actions  are  de- 
pending in  difierent  Courts  for  the 
same  cause  of  action,  though  one 
Court  will  not  allow  its  proceedings 
to  be  dependent  on  those  of  another, 
yet  where,  in  an  action  for  a  libel 
brought  in  the  Common  Pleas,  to 
which  a  justification  was  pleaded,  the 
jury  found  for  the  defendant,  and  a 
rule  nisi  was  then  obtained  for  enter- 
ing a  verdict  for  the  plaintiff  on  the 
special  plea,  with  a  farthing  damages, 
on  the  ground  that  the  justification  was 
insufficient,  the  Court  of  i^Ac/i^^uer  al- 
lowed the  defendant  in  another  action 
here  (for  the  same  libel)  against  other 
persons,  to  have  further  time  for  plead- 
ing until  the  sittings  in  the  next  terra, 
and  afterwards  again  enlarged  the 
time  to  the  following  term,  in  order 
that  the  defendant  might  know  the 
decision  of  the  Court  of  Common 
Pleas,  as  to  the  validity  of  the  plea. 
Clarky.AllbxU,  684 

2.  The  Court  will  not  grant  a  rule 
for  staying  proceedings  on  the  last 
day  of  term.    Doe  d.  Smith  v.  Hardy, 

35Q 
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SUMMONS. 


S.  Where  a  defendant  was  saed 
for  the  price  of  goods  after  he  had 
received  a  letter  from  the  plaintiff, 
who  was  abroad,  not  to  pay  except 
to  his  written  order,  the  Court,  on  the 
application  of  the  defendant,  ordered 
proceedings  to  be  stayed  on  the  money 
being  brought  into  Court,  although 
the  defendant  had  pleaded  the  facts 
by  way  of  defence.  Newton  v.  Mat' 
thews,  237 

4.  Where  the  defendant  fails  to  pay 
the  debt  and  costs  within  the  time 
mentioned  in  the  indorsement  of  the 
writ,  he  is  not  entitled  to  a  stay  of 
proceedings  on  payment  of  the  sum 
so  indorsed.  Bawditchv.Slaney,  140 

STRIKING  OUT  COUNTS. 

A  declaration  in  ejectment  on  the 
demise  of  the  churchwardens  and 
overseers  of  a  parish,  to  recover  pa- 
rish property,  contained  two  sets  of 
counts ;  one  specifying  the  names  of 
the  individuals,  and  the  other  not. 
The  Court  ordered  one  set  to  be 
struck  out.  Held^  also,  that  a  motion 
for  that  purpose,  involving  a  point  of 
law  and  the  construction  of  an  act  of 
Parh'ament,  was  properly  brought  be- 
fore the  full  Court.  Doe  d.  Church- 
wardens  and  Overseers  of  the  Parish 
of  LlandesiUo  y.Roe^  fi22 

SUBPCENA. 

See  Attachment,  9. 

It  is  not  competent  for  a  person 
served  with  a  sub.  due.  tec,  to  shew 
that  the  instrument  he  was  required 
to  produce  was  immaterial  in  the 
cause,  in  answer  to  a  rule  for  an  at- 
tachment.  Doe d.  Butty. Kelly,  27S 

SUGGESTION. 

See  Arrest  (without  probable 
Cause)— Costs  (double) — Cou&t 
07  Requests,  2,  3. 

SUMMONS. 

See  Declarim6(Tim£  for) — Laches, 
5 — Variance,  2. 


1 .  The  return  day  of  the  summons 
in  a  writ  of  right  may  be  amended 
before  it  is  executed.  Miller,  De* 
tnandant;  Miller^  Tenant,  144 

2.  "  No.  1,  Clifford's  Inn  Passage, 
Fleet  'Street,  London"  held  a  good 
description  of  the  residence  of  the 
party  by  whom  a  writ  is  issued,  within 
the  %  Will,  4,  c.  S9,  s.  12,  without 
naming  any  parish.     Arden  v.  Jones, 

120 

3.  It  is  sufficient  to  describe  an 
attorney  plaintiff,  in  the  indorsement 
on  a  writ  of  summons,  as  "  of"  a  par- 
ticular place,  without  stating  him  to 
reside  there.     Yardley  v.  Jones,     45 

4.  An  attorney  plaintiff's  place  of 
business  is  the  proper  '*  residence" 
of  which  to  describe  him. 

Semble,  that  if  he  were  described 
of  his  private  house,  where  he  did  not 
carry  on  his  business,  it  would  be  suf- 
ficient also.  lb. 

5.  An  alteration  in  the  order  of  the 
words  of  the  indorsement,  or  the  ad« 
dition  of  others,  is  immaterial,  if  the 
sense  remains  the  same.  76. 

6.  "  Tufton  Street,  in  the  county 
of  Middlesex,"  is  a  sufficient  descrip- 
tion t)f  a  defendant's  residence  in  a 
writ  of  summons.    Cooper  v.  Wkeale, 

281 

7.  The  omission  of  the  word  **  on  " 
before  the  word  "  promises,"  in  de- 
scribing the  form  of  action  in  a  writ 
of  summons,  is  immaterial.  lb. 

8.  Where  an  objection  is  made  to 
a  writ  of  summons,  on  the  ground 
that  the  defendant's  residence  is  im- 
properly described,  as  being  in  one 
county  instead  of  another  which  ad- 
joins, the  affidavit  must  be  positive  as 
to  the  fact,  and  ought  to  aver  that 
there  is  no  dispute  about  the  boun- 
daries.    Lenns  v.  Norton,  S55 

9.  The  omission  of  the  words  "  on 
promises"  in  a  writ  of  summons  is 
only  a  ground  of  setting  aside  the 
copy  served,  and  not  the  writ  itself. 
Chalkley  v.  Carter,  460 


SUMMONS. 


VARIANCE. 


sn 


10.  A  writ  being  to  answer  the 
plaintiff  in  an  action  of  trespass  on  the 
case  followed  by  a  declaration  in  tro- 
ver : — Heldy  regular.   Bate  v.  BoUon^ 

160 

1 1 .  A  writ  of  summons,  dated  on 
a  Sunday,  is  a  nullity,  and  the  ob- 
jection is  not  waived  by  lapse  of  time. 
Hanson  v.  Shackelton,  48 

SUNDAY. 

See  Irregularity,  Z — Judicial  No- 
tice, 2 — Summons,  1 1 . 

SURPLUSAGE. 

See  Declaration,  6. 

TAXATION. 

See  Attornxt  (Bill  of),  S — Attor- 
ney AND  Client,  2,  3,  4,  5,  6,  7, 
8,  9,  10,  11 — Cognovit,  4— In- 
terest— Judge  (Jurisdiction  of), 
1. 

[     TECHNICAL  OBJECTION. 
See  Affidavit,  5. 

TENANT  (IN  COMMON). 
See  Ejectment,  14. 

TENANT  (IN  POSSESSION). 
See  Ejectment,  G,  1 5. 

TESTAMENTARY  GUARDIAN. 

A  mother  cannot  legally  appoint  a 
testamentary  guardian  of  her  natural 
child,  and  therefore  such  a  guardian, 
if  appointed,  cannot  have  a  ha»  cor, 
to  remove  such  child  from  the  cus- 
tody to  which  it  was  committed  by 
the  mother  during  her  lifetime.  Ex 
parte  G lover ,  291 

TIME  (IMMATERIAL). 
See  Declaration,  4. 

TOLLS. 

See  Counts  (several),  S. 

TRANSCRIPT. 
See  Error. 


TRESPASS. 

See  Costs,  10, 11, 14— Defendant's 
Costs — Issues  (divisible)— New 
Assignment — Pauper,  2 — Plea, 
23 — Summons,  10. 

TRIAL  (LOSS  OF). 

See  Attachment  (standing  as  a 
Security),  1,2 — Bail,  10 — Bail- 
Bond,  2. 

TROVER. 

Property  being  attached  in  the 
hands  of  the  defendant,  under  a 
foreign  attachment  against  A,,  in  an 
action  of  trover  by  B.,  the  real  owner, 
the  refusal  by  the  defendant,  as  gar- 
nishee, to  deliver  it  up,  is  no  proof  of 
a  conversion  by  him.  VerraU  v. 
Robinson,  i4i% 

UMPIRE. 

See  Arbitration,  6. 

UNDER-SHERIFF. 

See  Interpleader,  1 1 . 

UNDER-SHERIFF'S  DEPUTY. 

See  Execution  (charging  in),  1. 

UNIFORMITY  OF    PROCESS 

ACT. 

See  Attorney  (Privilegb  of),  1,  2. 

The  1 7th  section  of  the  Uniformity 
of  Process  Act,  as  to  attorneys  de- 
claring whether  writs  have  been  sued 
out  in  their  names,  applies  both  to 
serviceable  and  bailable  process.  Gi/- 
son  V.  Carr,  618 

USE  AND  OCCUPATION. 

See  Plea,  16. 

VACATION. 

«S'ee  Attorney  (Re-Admission  of),  1, 
2 — Bail  (fixing) — Irregularity, 
1 — Laches,  7. 

VARIANCE. 

See  Amendment — Irregularity,  2 
— Summons,  10. 
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VARIANCE. 


WARRANT  (OF  ATTORNEY). 


1.  Where  a  plaintiff  sues  out  a 
capias  against  two»  and  be  arrests 
one  only,  he  cannot  declare  against 
him    alone.      Carson    v.   Deriding, 

297 

2.  A  writ  was  to  answer  the  plain- 
tiff "in  a  special  action,"  the  decla- 
ration was  "on  promises."  A  rule 
to  set  aside  the  declaration  for  irregu- 
larity was  discharged  with  costs. 
Moore  v.  Archer,  214 

3.  In  covenant  the  declaration 
stated  that  the  defendant  covenanted 
to  pay  a  certain  sum  of  money  at  a 
certain  time.  Upon  oyer,  the  cove- 
nant appeared  to  be  to  pay  the  money 
at  that  time,  and  also  at  a  particular 
place.  The  defendant  demurred, 
and  assigned  the  variance  as  a  cause 
of  demurrer : — Held,  that  there  was 
no  material  variance.  Paine  v.  Emery ^ 

191 

VENIRE  (AD  TRIANDUM). 

In  debt  on  a  bond,  conditioned  for 
paying  money,  and  also  for  perform- 
ing covenants  in  an  indenture,  the 
declaration,  after  setting  out  the  con- 
dition, alleged  a  breach  in  the  non- 
payment of  the  money.  The  defen- 
dant pleaded  non  est  factum: — Held, 
that  upon  this  issue  a  a  venire  ad  <rt- 
andum  was  sufficient  to  warrant  the 
jury  in  assessing  the  damages.  Qum 
v.  Kingf  736 

VENUE. 

1.  An  application  by  the  plaintiff 
to  change  the  venue  in  a  local  action, 
under  the  S  &  4  fFt//.  4,  c.  42,  s.  22, 
cannot  be  made  till  issue  is  joined. 
Bell  v.  Harrison f  1 S  i 

2.  In  an  action  on  a  specialty,  an 
application  to  change  the  venue  can- 
not be  made  until  al'ter  issue  joined. 
Youde  v.  Youde,  32 

VERDICT. 

See  Award,  7. 


WAIVER.     . 

See  Award,  7^  Bail,  9 — Declara- 
tion (withdrawing) — Laches — 
Oter,  2 — Summons,  1 1 — Writ  of 
Trial,  1,7. 

1.  A  declaration  in  assumpsitf  in- 
dorsed to  plead  in  four  days,  being 
delivered,  with  particulars  of  demand 
annexed,  the  plaintiff,  two  days  afler- 
wards,  finding  that  the  particulars 
were  wrongly  intitled,  delivered  a 
fresh  particular  properly  intitled ; 
and,  for  want  of  a  plea  within  the 
four  days,  signed  judgment: — HeUf 
that  the  judgment  was  regular,  the 
accepting  the  amended  particulars 
being  a  waiver  of  the  objection  to  the 
first.     Jones  v.  Fowler,  232 

2.  A  party  who  applies  to  a  Judge 
for  indulgence,  and  obtains  it  on  cer- 
tain terms,  may  draw  it  up  or  not,  as 
he  thinks  proper;  and  the  opposite 
party,  by  drawing  it  up  himself,  with- 
out the  consent  of  the  party  applying^ 
does  not  thereby  make  it  operative 
against  him.    Wright  v.  Skinner,  727 

3.  1  he  entry  of  an  appearance  by 
a  plaintiff  for  a  defendant  does  not 
operate  as  a  waiver  of  an  objection 
to  the  copy  of  the  writ.  ChaQcUy  v. 
Carter,  480 

4.  Two  months'  delay  in  taking 
the  objection  to  the  affidavit  of  debt, 
that  it  is  not  sworn  before  a  legal 
commissioner,  is  not  a  waiver  of  it. 
Sharpe  v.  Johnson,  824 

WARDEN. 
See  Prisoner. 

WARRANT  (OF  ATTORNEY). 

1.  On  applying  for  judgment  oti 
an  old  warrant  of  attorney,  it  is  suf- 
ficient proof  of  the  defendant  being 
alive  that  a  letter  in  his  handwriting 
has  been  received.  Gray  v.  kVithers, 

636 

2.  In  order  to  obtain  leave  to  sign 
judgment  on  an  old  warrant  of  attor- 
ney, it  is  necessary  to  shew  that  tlie 


WARRANT  (OF  ATTORNEY). 

ctHendant  was"  alive," and  not  merely 
"  seen  "  within  a  reasonable  time  be- 
fore the  application.    Chell  v.  Oldfield^ 

629 

3.  Judgment  may  be  obtained  on 
an  old  warrant  of  attorney,  although 
only  an  office  copy  of  the  affidavit  o^ 
its  due  execution  is  produced.  Wehh 
V.  Wehh,  599 

4.  In  order  to  obtain  judgment  on 
an  old  warrant  of  attorney,  it  is  suf- 
ficient if  the  affidavit  states  that  the 
defendant  was  '*  seen  alive  within  ten 
days."    Krell  v.  Joy,  600 

5.  The  affidavit  of  the  attesting 
witness  to  a  warrant  of  attorney,  can- 
not be  dispensed  with  merely  on  the 
ground  of  his  illness.   Owen  v.  Holies , 

572 

6.  It  is  no  objection  to  signing 
judgment  on  a  warrant  of  attorney 
under  fifteen  years  old,  that  the  de- 
fendant is  insane.    Piggot  v.  Killick, 

287 

7.  The  Court  will  allow  judgment 
to  be  entered  up  on  an  old  warrant  of 
attorney  on  the  1 7  th  of  A/ay,  although 
the  defendant  has  not  been  seen  alive 
since  the  2Srd  of  April  previous. 
Watts  V.  Bury,  44 

WITNESS. 

The  Court  has  no  power  to  compel 
a  witness  to  attend  to  give  evidence 
before  the  Master.  M'Dougall  v. 
Nkholls,  76 

WITNESS  (COMPETENCY  OF), 

A  witness  for  the  defendant,  who 
at  the  time  of  the  contract  entered  in- 
to- was  one  of  the  guardians  of  the 
poor,  but  who  at  the  time  of  the  trial 
had  ceased  to  be  so: — Heldf  to  be 
competent.      Fletcher  v.    Greenwell, 

16G 

WITNESS    (EXAMINING     BE- 
FORE COMMISSIONERS). 

The  Court  will  not  stay  the  issuing 
of  a  commission  to  examine  witnesses 


WRIT  OF  TRIAL.        823 

abroad  on  the  ground  of  the  plaintiff 
being  indebted  to  the  defendant  for 
certain  costs  in  equity.  Oughgan  v. 
Parish,  29 

WRIT  (ALTERATION  OF). 

A  plaintiff  cannot  alter  his  writ 
af^er  service;  and  a  notice  not  to  ap- 
pear to  the  copy  of  the  writ  first 
served,  will  not  cure  the  defect.  Glenn 
v.  Wilks,  822 

WRITTEN  CONTRACT. 
See  Laches,  6. 

WRIT  OF  RIGHT. 
See  Summons,  1. 

1 .  Until  a  writ  of  Tight  has  been 
returned,  the  Court  of  Common  Pleas 
has  no  jurisdiction  in  the  cause.  Foot 
v.  Sheriff,  652 

2.  The  Court  of  Common  Pleas  has 
no  power  to  set  aside  a  writ  of  right, 
that  being  a  writ  out  of  Chancery, 

lb. 
S,  A  writ  of  right  issued  on  the 
29th  December^  18S4,  returnable  on 
the  26th  January ^  1835.  The  return 
day  was  altered  from  term  to  term 
until  it  was  finally  made  returnable  in 
November,  1 8S5 : — Held,  that  the  re- 
sealing  made  it  a  new  writ,  and  the 
right  of  action  was  barred  by  the  3  & 
4  Will.  4,  c.  27,  8. 36.  Leigh  v.  Leigh, 

650 

WRIT  OF  TRIAL. 

jSe^  Judgment  (as  in  Case  of  a  Non* 
suit),  1 0. 

1 .  A  defendant,  by  consenting  to 
a  cause  being  tried  before  the  sheriff, 
under  the  Writ  of  Trial  Act,  knowing 
at  the  time  that  he  was  liable  to  be 
sued  for  the  debt  in  a  local  Court 
only,  does  not  thereby  waive  his  right 
to  claim  costs  from  the  plaintiff,  upon 
his  recovering  less  than  51. 

A  local  act  gives  treble  costs  to  a 
defendant  who  is  sued  for  less  than 
5L  in  any  other  than  the  local  Court, 
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WRIT  OF  RIGHT. 


BO  as  it  shall  appear  to  the  J-udge  or 
Judges  of  the  Court  where  the  action 
u  tried  that  the  debt  is  under  5l,%  and 
the  defendant  shall  give  evidence,  to 
he  allowed  of  by  the  Judge  of  the 
Court  where  such  action  is  brought, 
that  the  defendant  is  resident  within 
the  local  jurisdiction.  The  cause  is 
tried  by  the  under-sheriff,  under  the 
Writ  of  Trial  Act,  and  the  defendant 
gives  evidence  of  his  residing  in  the 
local  jurisdiction,  and  the  plaintiff  re- 
covers less  than  51,  Qucere,  whether 
the  Court  above  can  give  costs  to  the 
defendant  under  the  act  ?  Shaw  v. 
Oates,  720 

2.  It  is  no  ground  of  objection  to 
an  issue  being  tried  before  the  sheriflT, 
that  the  defendant  will  endeavour  to 
avail  himself  of  the  Gloucester  Court 
of  Re<{Ue8t8  Act.     Croad  v.  HarriSf 

616 

5.  If  ^e  sum  indorsed  on  the  writ 
of  summons  exceeds  20^.,  the  cause 
cannot  be  tried  before  the  sheriff,  but 
the  Court  on  motion,  at  the  instance 
of  the  plainti£P,  will  amend  the  in- 
dorsement by  substituting  a  less  sum, 
being  the  amount  due  upon  the  ba- 
lance, so  aA  to  obtain  a  writ  of  trial. 
Frodsham  v.  Round,  669 

4.  The  Writ  of  Trial  Act  was  only 
intended  to  apply  to  very  plain  ques- 
tions ;  and  after  a  Judge  at  chambers 
has  refused  to  make  an  order,  sembU, 
that  the  Court  will  not  entertain  a 
motion  for  reviewing  his  decision; 
not,  at  least,  unless  all  the  facts  of  the 
case,  with  what  took  place  before  the 
Judge,  are  brought  specially  before 
the  Court.     Davies  v.  Lloyd,       47  8 

6,  A  motion  for  a  new  trial  must 
in  all  cases  be  made  within  the  four 
days,  even  though  the  cause  may  have 
been  tried  before  the  sheriflP  in  a  dis- 
tant county.     If  toe  four  days  are  in- 


sufficient, a  special  application  must 
be  made  to  the  Court  for  farther  time. 
Wheeler  V.  Whiimore,  tS5 

6.  A  motion  for  a  new  trial  in  a 
cause  heard  before  the  sheriff  under 
the  Writ  of  Trial  Act  must  be  made 
within  the  four  days ;  and  if  the  she- 
riflTs  notes  cannot  be  obtained  within 
that  time,  there  must  be  a  special  affi- 
davit of  facts.  Muppin  v.  Gillatt,  1 90 

7.  Where  an  order  was  obtained, 
under  the  Writ  of  Trial  Act,  for  a 
trial  before  the  sheriff,  and  the  sum 
indorsed  upon  the  writ  was  5Sl : — 
Held,  that  the  verdict  must  be  set 
aside,  though  both  parties  had  gone 
to  trial  before  the  sheriff  without  mak- 
ing any  objection.     Edge  v.  Shaw^ 

1S9 

8.  Where  a  cause  is  proper  to  be 
tried  by  the  sheriff  under  the  Writ  of 
Trial  Act,  but  by  mistake  a  larger 
sum  is  indorsed  on  the  writ  than  the 
plaintiff  claims,  and  than  is  allowed 
by  the  act,  the  Court  will  allow  the 
writ  to  be  amended.  76. 

9.  Where  a  rule  for  a  new  trial  is 
moved  for  on  the  under-sheriff's  notes, 
on  the  ground  of  the  absence  of  evi- 
dence to  warrant  the  verdict  of  the 
jury,  it  is  not  competent  for  the  other 
party  to  use  affidavits.  Jones  v. 
Howell,  1 76 

10.  On  moving  to  set  aside  a  ver- 
dict on  a  trial  before  the  under-sherifi^ 
on  an  objection  founded  upon  the 
pleadings,  it  is  not  necessary  to  have 
an  affidavit  of  the  pleadings,  as  the 
postea  is  supposed  to  be  in  Court. 
MilUyany.  Thomas,  S7S 

11.  Where  a  defendant  obtains  an 
order  for  trial  before  the  sherifi^  un- 
der the  Writ  of  Trial  Act,  a  Judge  has 
no  power  to  impose  terms  upon  the 
plaintiff  against  his  consent,  as  to  the 
time  of  trial.     Wright  v.  Skinner,  727 
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